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MODALITIES OF APPLICATION OF ARTICLE XIX

Note by the Secretariat

1. The Council agreed on 6 June 1978 (C/M/126, paragraph 5), that the
secretariat should be requested to prepare a study on Article XIX. The study
should:

(i) describe the various discussions in GATTand the different opinions
expressed concerning the provisions of the Article;

(ii) describe not only the formal modalities of the action taken, but
likewise the modalities for its practical application (such as
reference periods, apportionment of shares, etc.).

2. It was also understood that the objective of the study was the identi-
fication and tracing as clearly and precisely as possible of the consensus views
of the CONTRACTING PARTIES on this matter.

3. The present note has been prepared in response to the Council's request and
in light of the discussions in the Council leading up to the mandate (C/M/124,
paragraph 15 and C/M/125, paragraph 11).

I. Draft Charter for an International Trade Organization of the United Nations
submitted by the United States

4. Prior to the first session of the Preparatory Committee held in London in
the autumn of 1946, the United States submitted a draft charter for an inter-
national trade organization. Article 29 of this draft contained provisions for
"Emergency Action on Imports of Particular Products'. The Article made no
reference to the question whether it was intended to be applied on an m.f.n.
basis or not. However, an internal United States memorandum gives the following
information regarding the historical background for the United States draft:

"These relevant provisions (of Article XIX) follow closely in substance
those in the first detailed escape clause, contained in Article XI of the
1942 trade agreement with Mexico ... At the time the United States was
putting escape clauses comparable to Article XIX into bilateral trade
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agreements and was proposing the multilateral negotiation of comparable
language it had no authority to take action under such a clause in
other than a non-discriminatory manner and therefore must have
contemplated its non-discriminatory use."

II. Discussions in Havana

5. At the Havana Conference (November 1947-March 1948) which took place
after the GATT had been signed , the following interpretative note was
added to Article 40 (GATT Article XIX):

"It is understood that any suspension, withdrawal or modification under
paragraph 1(a), 1(b) and 3(b) must not discriminate against imports
from any Member country, and that such action should avoid, to the
fullest extent possible, injury to other supplying Member countries."
(Analytical Index, page 108)

6. The first part of this note was recommended by Sub-Committee D on
Articles 40, 41 and 43 which took up the matter following a proposal by the
representative of the United Kingdom who "had found that ... paragraphs 1
and 3(c) might be liable to misinterpretation. There was no doubt in his
mind that the action permitted under these provisions was intended to be
non-discriminatory and to make this perfectly clear, his delegation
proposed a new paragraph to be inserted after paragraph 3'
(E/CONF.2/C.3/D/W.10 of 17 January 1948). The Sub-Committee agreed that
the principle of this proposal be incorporated in an interpretative note
(E/CONF.2/C.3/D/W.ll and 12).

7. The following alternatives had been suggested as a basis for discussion
(E/CONF.2/C.3/D/W.12);

A. "Any suspension of obligations or withdrawal or modification of
concessions in accordance with paragraphs 1(a), 1(b) and 3(b) of
this Article shall be on a non-discriminatorybasis consistent
with the provisions of Articles 16, 22 and 39 , and shall not
extend to any of the obligations arising under these Articles."

'The text of the General Agreement, dated 30 October 1947, was annexed
to the Final Act of the Second Session of the Preparatory Committee of the
United Nations Conference on Trade and Employment.

Corresponding to present Article I.

Corresponding to present Article XIII.

Sot taken over by the GATT.
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B. "It is understood that any suspension, withdrawal or modification
under paragraphs 1(a), 1(b) and 3(b) would have to apply to
imports from all countries, on a basis which does not
discriminate against imports from any Member"

8. The Sub-Committee adopted "a somewhat simplified version of
Alternative B" (E/CONF.2/C.3/D/W.13) and made the following comment
(E/CONF.2/C.3/37, paragraph 10);

"The Sub-Committee was unanimous in its understanding of this Article
that action taken by Members under paragraphs 1(a), 1(b) and 3(b) - as
distinct from paragraph 3(a) - should not involve any discrimination
against the trade of any Member. As the text as drafted might leave
room for doubts on this point, it was felt that this intention, as
interpreted by the Sub-Committee, should be expressly stated in the
Charter. The Sub-Committee decided therefore to recommend that this
interpretation be embodied in a footnote attached to the Article and
forming part of the Charter."

9. In the discussion of the report of Sub-Committee D in the Committee III
(E/CONF.2/C.3/SR.32, pages 2 and 3), the representative of Czechoslovakia
requested

'the deletion of the footnote because Article 40 concerned emergency
action on import of particular products and was therefore an exception
from the general principle of non-discrimination. The application of
Article 40 would in many cases be discriminatory and the footnote might
create a chain of withdrawals of concessions. Moreover, if the footnote
was retained Article 40 provided no defence measure in the case of
social dumping; the non-discriminatory application of quantitative
restrictions in that instance would cause hardship to other Members."

10. The representative of the United Kingdom, on the other hand, stated

"that the intention of the Article was set forth in the footnote.
Paragraph 3(a) offered counteraction against emergency actions; the
phrase 'to the trade of the Member' showed a discriminatory
characteristic not evident in the other paragraphs.'

He said that the Sub-Committee

'considered (E/CONF.2/C.3/37, page 4, paragraph 20) that if there was a
flood of imports due to social dumping, under paragraph 1 of Article 40
a non-discriminatory measure could be invoked for short-term purposes.
For longer-term purposes, if another member was not complying with the
provision of Article 40, complaint could be made;' (under Articles 89
and 90 ).

Corresponding to Article XXIII.

Not taken over by the GATT.
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He further stated that

"the general intent of Article 40 was to provide time to rectify
possible miscalculations of a concession. Since concessions were
negotiated on a non-discriminatory and most-favoured-nation basis,
their withdrawal should also be on that basis ... The intent of the
footnote was that any action, except that taken under paragraph 3(a),
should be in conformity with the most-favoured-nation concept. '

He was supported by the representative of Brazil, who still suggested a
drafting change to the footnote to ensure this intention.

11. The representative of the United States added "that the footnote did
not preclude the allocation of quotas provided for in Article 22
(GATT Article XIII)".

12. The footnote was further examined by a working party which added to
the note the latter part "and that such action ... etc."' (E/CONF.2/C.3/49),
thereby giving it its final text which was approved by Committee III without
cement (E/CONF.2/C.3/SR.34, page 7) and eventually incorporated in the
Charter. No detailed records exist from the deliberations of the working
party.

13. The Executive Secretary in an informal note of 26 May 1964 entitled
"Rationale for Dealing with Market Disruption Through the Application of
Article XIX", which was given to some delegations (Annex 2) stated,
inter alia, that:

"there can be no serious question that the intention of the drafters
of Article XIX was that action taken ... should be of a non-discrimi-
natory character. This indeed is a logical counterpart of the
provisions of Article I and Article XIII. This is also borne out by
the legislative history ... The fact however that it was necessary to
record this understanding in the legislative proceeding also suggests,
however, that the language itself is not conclusive. It is also a
fact that the drafters did not have the particular problem of market
disruption in their minds, and we cannot necessarily assume that their
intention with respect to Article XIX would necessarily have been the
same if this particular problem had then been as acute as it has since
become.'

III. Second Sessionof the CONTRACTING PARTIES
14. When examining modifications to the General Agreement, the Working
Party appointed by the CONTRCTING PARTIES at the Second Session in 1953
(BISD II, page 39, paragraph 3) limited amendments to cases where the
retention of the present provisions of Part II would create serious diffi-
culties for contracting parties. The Working Party accordingly recommended
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the replacement of some articles by the corresponding provisions of the
Havana Charter, but did not recommend such replacement of Article XIX. This
fact seems to indicate that Article XIX, including its application on an
m.f.n. basis, did not create serious difficulties for contracting parties
at this point in time.

IV. Discussions in connexion with Japan's accession

15. An ad hoc Comittee set up in 1953 to consider the conditions and
timing under which the application of Japan should be pursued, examined the
safeguard provisions in the General Agreement and considered, in particular,
whether these safeguards would afford protection to the commercial interests
of contracting parties in the event of violent disruption of international
trading conditions.

16. Some countries felt that:

"the essence of the problem lay in the fact ... that emergency action
under Article XIX would have to be non-discriminatory and would thus
have to be applied to the trade of all contracting parties, including
those which were in no way responsible for the circumstances requiring
redress. It was recognized that extensive resort to such action would
not be consistent with the attainment of the objectives of the
Agreement and that such action if taken would be harmful to world trade
generally. Moreover, Article XIX provides primarily for action by a
contracting party whose domestic producers suffer injury and only in
very limited circumstances for action by a contracting party which is
not itself a producer of the goods in question." (L/76, paragraph 6).

17. It was suggested therefore, that Article XIX might be extended by
adding to paragraph 1

"a new clause providing that if any product was being exported by a
contracting party in such circumstances as to produce serious disruption
of trading conditions and to cause or threaten serious injury to a
significant sector or sectors of production of one or more contracting
parties and if remedial measures could not be taken consistently with
sub-paragraph (a) or sub-paragraph (b) of paragraph 1 or if taken
consistently with these sub-paragraphs would cause severe damage to the
interests of one or more other contracting parties, the contracting
party into whose territory the product in question was being imported
might suspend the application to any other contracting party or parties
from whom the product was being exported of such obligations or
concessions under this Agreement as it might deem appropriate. Having
regard to the difficulties with which governments would be confronted
if in such exceptional circumstances they were not free to take the
emergency action which they felt to be required, certain members
considered that paragraphs 2 and 3 of Article XIX embodied the
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procedures and conditions appropriate to emergency action in the
circumstances in mind. Other members, however, saw strong objections
to any such extension of Article XIX.: (L/76, paragraph 7).

18. Following a suggestion made that the disadvantages of Article XIX
referred to above might be avoided by the use of Article XXIII, the
Committee went on to consider this Article. In doing so, it appeared to
it that the existence of the risk that remedial action consistent with the
General Agreement would lead to a general raising of tariff levels and
other barriers to world trade would create a situation impeding the
attainment of objectives of the Agreement which would fall under
Article XXIII:l(c). Countries might therefore bring a ease under
Article XXIII:2, under which the CONTRACTING PARTIES could authorize the
application of safeguard action on a discriminatory basis. However, there
was a difference of opinion as to whether an interpretation of Article XXIII
along these lines was necessary or desirable and a draft declaration
(idem paragraph 11) which was prepared on this matter was not adopted
(BISD, Second Supplement, page 119).

V. The Review Session

19. In the 1954-55 Review of the GATT, Denmark, Norway and Sweden
proposed to add a new paragraph at the end of Article XIX on the lines of
the Interpretative Note:

."Any suspension, withdrawal or modification under paragraphs l(a) and
1(b) must not discriminate against imports from any Member country and
such action should avoid, to the fullest extent possible, injury to
other supplying Member countries. (L/273, L/275, L/276).

20. As this proposal did not meet with general approval of the Sub-Group B
of Working Party II,it was withdrawn. It appears indirectly, through the
language used in connexion with another Scandinavian proposal on
paragraph 2, that the Sub-Group considered both these amendments to be
' unnecessary . (W.9/193, page 13).

VI. Preliminary suggestions by the Executive Secretary, May 1964

21. Bearing in mind the studies and discussions relating to market
disruption and the negotiation of a safeguard clause which had selective
application in the textile sector, the Executive Secretary made some
preliminary suggestions; in an undated note (Annex 3) after some two years
of experience with the Long-Term Arrangement regarding International Trade
in Cotton Textiles and at a time when the Kennedy Round was under prepara-
tion. This note was given a very limited and unofficial distribution. In
a second note the Executive Secretary (see paragraph 13, Annex 2) explained
the "Rationale for Dealing with Market Disruption Through the Application
of Article XIX".
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22. These papers have no legal status. They show, however, the extent to
which thinking of some had developed with regard to the question of
selectivity. The 'preliminary suggestions" by the Executive Secretary
launched the idea that "an understanding that discriminatory action can be
taken under Article XIX should be accompanied by the introduction of strict
procedures etc.". In his "Rationalet the Executive Secretary said,
inter alia, that "the CONTRACTING PARTIES have at least tacitly, and in the
Cotton Textiles Arrangement explicitly, recognized the existence of market
disruption". From this he went on to suggest

was worthy of examination is to place upon the existing provisions of
Article XIX an interpretation which I think they can bear ... It
could be argued that the situation results from a combination of the
increase of the particular exports in question from the particular
source, and the obligation to refrain from discriminatory measures to
remedy the situation. If so it would reasonably follow that the
obligation regarding non-discrimination could be suspended within the
existing language of Article XIX

This view expressed by the Executive Secretary on the possibility of
selective application of Article XIX was contested by (at least) one major
trading nation in an internal analysis of the legal situation.

VII. Article XIX actions in relation to regional integration agreements

23. The question of the modalities of application of Article XIX, i.e., the
question of m.f.n. treatment versus selectivity, has been discussed on a
number of occasions in relation to agreements presented under Article XXIV.
Article XXIV:8 permits the maintenance of restrictions within a customs
union or a free-trade area which are upheld in accordance with certain GATT
provisions (Articles XI, XII, XIII, XIV, XV and XX). The fact that
Article XIX does not appear in the list has given rise to uncertainty and
controversy when several of these agreements were examined in GATT working
parties. The following excerpts from GATT reports bear out the problems
involved:

24. The reports adopted in 1973 concerning the agreements between the
European Communities and Austria, Iceland, Portugal, Sweden and Switzerland
all contain the following paragraphs:

"Some members of the Working Party expressed their concern that the
parties to the Agreement seemed to interpret the provisions of
Article XXIV:8(b) of the General Agreement so as to allow discriminatory
application of Article XIX when safeguard action was being taken. They
would like it to be understood in the Working Party that the reply given

'The same views were reiterated in the 1977 report (BISD, 24S, page 73).
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by the parties to the Agreement to the question on application of
safeguard provisions did in fact mean that safeguard action would be
taken on a strictly most-favoured-nation basis.

The representative of the European Communities called attention to the
omission of Article XIX from among those mentioned in Article XXIV:8(b),
which required the elimination of certain 'other restrictive regulations
of commerce'as between members of the free-trade area. His authorities,
accordingly, were of the view that they were free to exempt these
members from possible restrictions imposed under Article XIX.

Some members could not accept that explanation. In their view, the
invocation of Article XXIV did not mean that other Articles of the
General Agreement should cease to apply; and these members could not
agree that the invocation of Article XXIV permitted the discriminatory
application of Article XIX." (BISD. 20S, pages 156, 169, 181, 194,
207).

25. A particular case involving the issue arose in 1973 when the Council
discussed the action by the European Communities under Article XIX on
magnetophones. On that occasion, Japan noted that the measures i'did not
apply to the associated countries and the other members of the Community)
while Article XIX required global application". The EC replied, that this
was in accordance with Article XXIV (C/M/86). The matter was subsequently
discussed in the 29th Session of the CONTRACTIG PARTIES, where Canada
supported the Japanese view. The representative of the European Communities
stated that while Article XIX measures "should apply erga omnes,they need
not apply to countries which had an agreement with the Community in
accordance with Article XXIV. The Community was always prepared to enter
into consultations and consultations had been held on this subject"
( SR 29/1).

26. It might also be noted that in at least two other cases the measures
were only being applied to third countries. The Federal Republic of Germany
imposed import licensing on coal and coal products in September 1958 only
for imports from non-ECSC countries (L/855, L/920). In August 1976,
Australia imposed quantitative restrictions on chest freezers for all
imports other than those under the existing special trading arrangements
provided for in the New Zealand-Australia Free Trade Agreement (L/4387).

VIII. Article XIX and Part IV

27. The drafting history of Part IV of the General Agreement indicates
that an escape clause action would fall within paragraph 1(b) of
Article XXXVII (L/2195/Rev.1).
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28. The Committee on the Legal and Institutional Framework recognized
that the phrase "to the fullest extent possible in paragraph 1 could have
the effect of leaving the applicability of the provisions in sub-
paragraph 1(b) exclusively to the judgement of each contracting party"
(L/2281, paragraph 4).

29. There have been no instances where Article XXXVII has been relied upon
to exempt developing countries from actions taken under the provisions of
Article XIX.

30. In 1971-72, after the introduction of Part IV, the Committee on Trade
and Development discussed whether it was necessary to re-examine Article XIX
in the new conditions (L/3625, paragraphs 19-21 and L/3760, paragraphs 43-146).
Some delegations from developing countries proposed that for equity reasons
and in light of Part IV, imports from developing countries should be
exempted from the scope of action under Article XIX. Representatives of
several developed countries stated, inter alia, that to require the
discriminatory use of this Article might in fact encourage the use of
quantitative restrictions and limit the ability of contracting parties to
accept commitments for trade liberalization. One of these representatives
felt that "serious injury" would be among the "compelling reasons"' mentioned
in Artie-le XXXVII and this would place Article XIX situations outside the
scope of paragraph 1(b) of the Article.

31. The question of differential treatment for developing countries was
again dealt with in the Committee on Trade and Development in November 1973
(BISP 208, pages 51-52). Developing countries supported proposals to the
effect that

'where compelling and exceptional circumstances, which could not be
corrected in a reasonable period of time through the introduction of
adjustment assistance, required the introduction of safeguards,
certain criteria and procedures should be observed by developed
countries so as to minimize the effects on trade of developing
countries."

Some representatives of developing countries suggested that safeguards
against imports from developing countries might take the form of tariff
surcharges while others suggested that consideration might also be given to
the use of import quotas so as to permit higher growth rates for imports
from these sources. Some representatives of developing countries also
suggested that the least developed among them should not be subject to the
application of safeguards. One representative of a developing country
expressed the view that because a particular exporting country had caused
market disruption, this did not justify other exporting countries having to
suffer the consequences of disruption. Representatives of some developed
countries held the view that as a market disruption situation caused by
increased imports is of the same nature in practice whatever the origin of
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the imports, differential treatment for any particular category of countries
would seem difficult to envisage in a concrete manner. However, special
consideration might be given to the interests of developing countries in
the introduction of any safeguard action. The representative of a developed
country referred to the principle of non-discrimination. in the application
of safeguards and suggested that consideration might also be given to the
need for compensation and the right to resort to retaliatory measures. The
representative of a developed country referred to proposals submitted
earlier on behalf of a group of countries in the Committee on Trade in
Industrial Products with respect to the selective application of safeguard
measures and suggested that this was relevant also to the request for
differential treatment.

IX. Discussions in the Committee on Trade in Industrial Products

32. The July 1973 Status Report of the Committee on Trade in Industrial
Products (BISD 20S, pages 96-116) contained a suggestion concerning
selective application (paragraph 76):

"Some delegations said that a balance must be struck between the
interests of importers and those of exporters. A system should be
created which would give sufficient protection against imports causing
market disruption while not affecting other imports, and which
provided adequate stability of concessions. These delegations said
that the discussions should cover all the various elements, including
the definition of injury, the imports to which action should apply,
the scope and duration of action, the burden of proof, the procedure
in urgent cases, consultations and international surveillance.
Finally, consideration should also be given to the suggestion for the
use of a panel procedure.'

33. Some delegations from developing countries reiterated their view on
the same occasion stating, inter alia, that it was inequitable that
developed countries should apply safeguard measures, on a most-favoured-
nation basis, towards exports of both developed and developing countries.
It was suggested, among other things, that "no safeguard action against
exports from developing countries, should be imposed by developed countries
and if market disruption entailed the imposition of safeguard measures, the
developing countries should be consulted beforehand" (idem, paragraph 77).
Some other delegations held that in negotiations on safeguards it was
necessary to consider a multilateral non-discriminatory system (idem,
paragraphs 74-75). Similar views had also been expressed in the Committee's
report of October 1972 (L/3756, paragraphs 60-64).

X. Case studo Article XIX actions

34. Through its history the GATT has received ninety-five notifications of
emergency actions taken on the importation of particular products with
recourse to the provisions of Article XIX. These actions are listed in
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chronological order in Annex 1. The list does not include emergency actions
notified without specific reference to Article XIX.

(i) Types of measures

35. Article XIX does not stimulate the type of measures which countries
are allowed to take. It authorizes the suspension of obligations in whole
or in part and the withdrawal or modification of concessions. in view of
the fact that emergency actions under Article XIX are to be taken in respect
of "such product"' and not in respect of individual contracting parties, the
indication is that Article I applies. Moreover, the m.f.n. clause in
Article I:1 applies, among other things, to "customs duties and charges of
any kind imposed on or in connexion with importation", as well as "the
method of levying such duties and charges" and "'all rules and formalities
in connexion with importation".1
36. As far as quantitative restrictions taken under Article XIX are
concerned, the rules of Article XIII relating to non-discrimination would
have to be complied with. The drafting history indicates this (see
paragraphs 9-11 and 13). This Article lays down an obligation in
paragraph 1 which is clearly of an m.f.n. character. The following para-
graphs attempt to ensure this principle in light of the fact that any 2
quantitative regulation or licensing system can have discriminatory effects.
Thus, for instance, when paragraph 2(d) authorizes contracting parties to
seek agreement with respect to the allocation of shares in a quota, this
agreement shall, when reasonably practicable, "be with all other contracting
parties having a substantial interest in supplying the products concerned".
It might be noted in this connexion, that a note by the Executive Secretary
(L/1636 of 21 November 1961) which was generally supported by the
CONTRACTING PARTIES (SR.19/8, pages 111-120) took up among other things the
question of whether it is compatible with the provisions of the General
Agreement to conclude bilateral trade agreements which specify, in terms of
value or volume, products to be imported during certain periods or to employ
separate lists of supplying countries, and grant different treatment in
import restrictions to different contracting parties. According to this
note, "what is relevant for the General Agreement is the effects on the
trade of other contracting parties of any measures affecting trade which
that government takes to make effective the provisions of the bilateral
agreement ... It is. therefore, necessary to know the nature of the quota

Exceptions apply to certain measures, notably anti-dumping and
countervailing duties.

2Paragraph 2(a-b) deals with global quotas (whether or not country-
allocated) and import, licenses or permits. Paragraph 2(c) requires that
licences or permits shall not (except where in accordance with para-
graph 2(d)be utilized for the importation of the product concerned from a
particular country or source.
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obligation provided for in the bilateral agreement and details of any
measures affecting imports which are taken for the fulfilment of that
bilateral obligation'. On the Article XIII obligations it goes on to note,
inter alia, that "restrictions will not be compatible with the provisions
of Article XIII unless the quota restriction and the restrictions on imports
from other contracting parties are 'similar; ... and if the rules and
criteria in Article XIII are met'. The use of lists of countries would
have to be examined in the light of essentially the same questions,
inter alia, "whether the distribution of trade resulting from the
restrictions is consistent with the provisions of Article XIII and whether
all the requirements of that Article are met".

37. In the ten-year period up to and including 1958, actions in the form
of increased tariffs dominated. Thus, out of a total of sixteen cases,
thirteen took the form of tariff increases (two of which involved minimum
values for duty, another one a combination with a surcharge and yet another
one a tariff quota).

38. In the following ten-year period, i.e., 1959-1968, Article XIX was
invoked thirty-six times. While tariff-type measures were still the most
numerous, accounting for twenty cases (of which one was a tariff quota case
and three others entailed special valuation methods), quantitative
restrictions in various forms had by now become more common; sixteen
actions of this sort were reported.

39. Since the beginning of the current ten-year period in 1969 the use of
quantitative restrictions has become even more pronounced. Of the forty-
three emergency actions notified under Article XIX, twenty-eight were in the
nature of quantitative restrictions and fifteen represented tariff-type
(including surcharge) action (of which four cases were coupled with tariff
quotas). In one instance, an earlier licensing measure was replaced by
regulating duties.

40. Relatively few details have been notified concerning the nature of the
quantitative restrictions imposed. This is particularly true for the first
twenty years under consideration. Global non-discriminatory licensing,
quantitative restrictions open to all, general bans on licenses, quotas
without restrictions as to sources of supply have been notified around ten
times so far without details having been given.

41. Global import restrictions and global tariff-type actions thus account
for a little less than sixty cases altogether, or around 60 per cent of the
ninety-five cases which have been reported so far. It would therefore seem
that global actions so defined were considered by the countries concerned as
efficient tools for coping with emergency situations of the sort envisaged
in Article XIX.
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42. In later years, measures have more often than before been resorted to
which by their very nature might permit certain elements of discrimination
to be introduced. On the assumption that the non-discriminatory requirements
mentioned above were fulfilled, the presentation of cases below is not
intended to imply a judgement as to the compatibility of these measures
with the provisions of the GATT. No formal disapproval on behalf of the
CONTRACTING PARTIES and very rarely any complaints by individual contracting
parties have been registered.

43. With this qualification it might be noted that individual or
discretionary licensing arrangements, country allocated quotas and quotas
allocated to importers - measures which in practice may lend themselves
more easily to discriminatory use - were implemented only four times in the
first twenty-year period compared to twenty times since January 1969.

44. These figures may not give the full picture. They exclude a number of
cases where quantitative restrictions or licensing arrangements were not
specified or were not entirely clear with regard to their modalities or
were notified as non-discriminatory without further details given. On the
other hand, they include a number of cases where allocations of quotas or
licences were either "individual" (without further specification) or were
based on an historical performance of importers.

45. A number of actions of a quantitative and tariff-type nature have been
linked to the price of the products concerned. In practice, such measures,
although applied on a global basis, may have been selective in their
application to one or a limited number of countries. In the current ten-
year period, ten such instances have been notified, compared to eight during
the preceding twenty years. Some of these measures took the form of special
customs valuation methods levied for imports at lower prices during a short
agricultural or horticultural season. In addition to these measures, there
were a few cases in the earlier years where specific duties or surtaxes were
replaced by ad valorem rates.

46. In 1976 , an orderly marketing agreement combined vit quantitative
restrictions for imports from other suppliers, and in 1977 a further case
involving a so-called voluntary export restraint, (accompanied by quanti-
tative import restrictions for certain items in question) were notified under
Article XIX.3 There have also been a few instances (in 1970 and 1978) where
imports subject to some form of restraint on the part of the exporting
country have been exempted from an Article XIX action.4

Sce Annex 1, case No. 75.

idem, case No. 84.
Included in the figure twenty in paragraph 43.
See Annex 1, cases No. 57 and 95.
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47. The case which prompted this study (L/4613) concerns restrictions on
imports by the United Kingdom of TV sets from the Republic of Korea. This
case is the only one in the history of the GATT in which Article XIX action
has unilaterally been taken on a discriminatory basis with regard to a
single source of supply in a fully transparent manner.

48. For further details, reference is made to Annexes 1 and i. Annex 1 also
gives additional information, where available, on the allocation of quotas,
reference periods, etc.

(ii) Duration of measures

49. Annex 4 shows in a tabular form modalities with regard to the duration
of Article XIX measures which have been taken since the first case was
notified in 1950. Twenty-nine actions were or have been in force for less
than one year. Twenty-five actions had or have had a duration between one
and three years, and twenty-six actions have lasted for more than five years
Fifteen cases are left for the three to five years bracket. Excluding the
twenty-five unexpired actions introduced in the last five years, eighteen
actions have boad a durationof up to one year, fourteen actions have been
in force between one and three years, and twelve cases between three and
five years.

(iii) Compensation and suspension of substantially equivalent
concessions

50. Annex 1, column 6 and Annex 6, contain information about compensation
paid to individual contracting parties following Article XIX actions. They
also show individual contracting parties which have formally withdrawn
substantially equivalent concessions pursuant to Article XIX:3.

51. While the available information on compensation granted may not be
complete, it would appear that in eight cases, compensation was given
following consultations pursuant to Article XIX:2. In a further nine cases
compensation was granted in the context of renegotiations under
Article XXVIII.

52. Suspensions of substantially equivalent concessions pursuant to
Article XIX:3 have occurred four times; one of these suspensions was
related to two separate Article XIX actions. The suspensions occurred in
1952, 1962 and 1974. In 1968 an action under Article XIX:3 was proposed,
but not implemented, following the modification of the emergency action
taken.

See Annex 1, case No. 86.
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Appendix 1 to Annex 1

Details With Regard to Canadian Action Under Item 60 in Table

Global quota on imports under a certain price, as determined in
accordance with the Anti-Dumping Act. Suppliers who had been restraining
their exports had their historical positions recognized through establish-
ment of country reserves (about 75 per cent of quota). The country reserve
was made up of (1) a cotton component equal to either the most recent
restraint or (in the absence of restraint) imports of shirts determined in
accordance with Annex B of LTA; and (2) 50 per cent of the difference
between the cotton component and the total restraint. About half the
annual quota was initially allocated to cover imports 30 November 1971-
31 May 1972. Within this amount import permits issued to cover goods in
transit on or before 22 October and exports under remaining restraint.
Permits were allocated for the balance on the basis of contracts concluded
before 22 October. Subsequent allocations based on historical performance
by importers. Up to a maximum of 5 per cent of the quote. was made
available to importers without performance during the base period.

Separate applications needed to cover goods from each country. Permits
were issued according to the following priorities:

(i) contracts for shipment in accordance with existing restraint
arrangements;

(ii) goods in transit on or before 22 October 1971;

(iii) contracts prior to 22 October 1971 for import from non-
restraining countries of shirts priced between certain limits;

(iv) contracts prior to 22 October 1971 for imports from any source.

Should the total of applications under either (iii) or (iv) exceed
the amount of the remaining availabe quota (either for individual country
reserves or the unreserved portion of the quota), permits would be pro-
rated among the applicants on the basis of the contracts in question.
(Country reserves established for countries mentioned in column (6).) The
quota as well as the threshold price was increased in 1973, 1974 and
(January) 1975 for both reserved and unreserved portions.
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Appendix2 to Annex 1

Details With Regard to United States Action Under Item 75 in the Table

The effects of the Import Relief Programme with respect to various
suppliers are summarized in L/4368. Among the elements mentioned are:

The quota for Japan represents the only cutback from recent levels for
any major supplier. Compared with 1975, the total provided for the first
year is 15 per cent less (over 12,000 tons) and on the basis of the first
quarter of 1976 imports annualized represents a 29 per cent cutback. The
sheet and strip allocation is higher than annual shipments in any of the
last four years, and slightly above the 1975 level (but close to a 50 per
cent cutback from the 1971 level). In the other four categories, the amounts
provided are 20-50 per cent below 1975 level depending on the category. The
agreement provides some flexibility in meeting current market conditions.
However, the principal latitude is to increase sheet and strip levels at the
expense of the other four categories.

The quota for the EC represents a special 'basket" for the nine member
States. The first year total equals 1971-75 averages in all categories
except sheet and strip. (A reduction has been made for exclusion of razor
blade strip which is exported by the United Kingdom, however, 1,000 tons
more than the 1971-75 average.) The first-year level is 11 per cent higher
than 1975 for the EC. The quota of 15,800 provides for reasonable growth
for the EC in sheet and strip from recent levels, particularly in light of
the razor blade strip exclusion. In other categories, quotas provide
similar amounts, with small reductions from recent levels in bar and tool
steel.

The Swedish quota's first-year level represents a 5 per cent increase
from the 1975 level (adjusted for razor blade strip exclusion) and more than
40 per cent increase above the annual rate of importation in the first
quarter of 1976. The quota is based upon the exclusion of razor blade strip,
which is of major interest to Sweden. An appropriate reduction in the sheet
and strip and total quotas is made because of the exclusion. The total quota
represents the 1971-75 share for Sweden adjusted to exclude razor blade
strip. To avoid a serious shortfall in total tonnage, some of the potential
shortfall in plate (as a result of a then outstanding United States dumping
finding) has been reallocated to the other four categories. The bulk of the
tonnage has been added to rod (500 tons) and tool alloy steel (700 tons),
both of considerable current trade interest to Sweden.

The Canadian quota in the first year is based on the 1970-74 average to
avoid penalizing Canada for the fact that it suffered a drop in exports to
the United States market comparable to the decline in the market in 1975.
Because the Canadian and United States markets are integrated and operate in
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similar fashion, Canadian suppliers were more susceptible to the decline in
the United States market than other exporters. The first-year quota
provided to Canada is 3,300 tons higher than the 1975 import level, but only
900 tons higher than the 1971-75 average share and 1100 less than the 1974
import level. In the third year, however, an amount equal to the peak
Canadian exports in the last five years will be permitted.

At least fifteen other countries have exported specialty steel to the
United States in recent years, including several new suppliers. A number
of suppliers such as Korea, Finland, Argentina and Mexico had intended to
ship large amounts to the United States market. In view of the depressed
market conditions and the competitive situation, it is uncertain whether
these amounts would actually have been shipped. By using a basket quote for
all other suppliers, all small suppliers have an opportunity to obtain
market shares on a competitive basis. The size of the basket may be
expanded in the event the principal suppliers fall short of quota levels
and such shortfalls are reallocated. Traditional suppliers may be broken
out of the basket in one or two categories if it appears that their
historical levels are seriously threatened. The basket level is 300-tons
above the 1971-75 share, all of which is added to sheet and strip where the
largest shortfalls are likely to occur. In other categories, the levels
provided are more in line with recent trade patterns.

For further details, reference is made to document L/4368.
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Appendix 3 to Annex 1

Details With Regard to United States Action Under Item 84 in the Table

Document L/4525 states, inter alia, that in the event of large
increases in imports from other countries, Korea mayinitiate consultations
with the United States. If agreed, United States will take appropriate
remedial action. It also states that the United States Government 'does
not consider this type of agreement to be the ideal long-term solution to
trade problems. The United States is taking this action with the full
agreement of the Government of the Republic of Korea. The action does not
at this time adversely affect other traditional United States suppliers nor
does it restrict imports below those of a recent representative period ....

The United States does not at this time contemplate taking restrictive
action affecting other countries. Should the Government of the United
States determine to institute import restrictions on countries not parties
to the orderly marketing agreement, the Government of the United States will
notify the contracting parties and provide an opportunity for consultations
under Article XIX.."
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Annex 2

Rationale for Dealing With Market Disruption Through
the Application of Article XIX

There can be no serious question that the intention of the drafters
of Article XIX was that action taken pursuant to paragraph 2, should be of
a non-discriminatory character. This indeed is a logical counterpart of
the provisions of Article 1 and Article XIII. This is also borne out by
the legislative history and both practice and theory since the drafting of
the Article.

However, the drafters of Article XIX did not have in their minds the
problem which has come to be known as market disruption, that is to say the
disturbance of normal market conditions by a concentration of imports from
particular sources of supply at prices substantially below the levels
prevailing in the market of the importing country in conditions of normal
competition between supplying countries. The CONTRACTING PARTIES have at
least tacitly, and in the Cotton Textiles Arrangement explicitly,
recognized the existence of such a phenomenon. From this it is a
reasonable and logical step to provide a safeguard provided that it be
appropriately limited and so devised as to prevent abuse.

The question is whether Article XIX can reasonably be interpreted and
adapted to provide such a safeguard. It can reasonably be argued that
Article XIX could provide such a safeguard without doing any violence to
the provisions on non-discrimination. Thus if a market disruption situation
arose the importing country could subject the whole range of its imports
of the product in question to import restrictions, and allocate quotas on
the basis of a reference period. The effect of this in most cases would be
to impose an effective restraint on the increase in imports from a very
low cost country whilst imposing little or no effective restraint on normal
suppliers. There are obvious disadvantages in handling the matter in this
way since it is apt to prove highly restrictive, and in any case involves
the introduction of controls on the normal channels of trade which are not
contributing to a disruptive situation.

The alternative which I have suggested as worthy of examination is to
place upon the existing provisions of Article XIX an interpretation which
I think they can bear, and which would in carefully defined circumstances
entitle an importing country to protective measures which would be
restricted in application to imports from a supplying country which were in
fact creating the disruptive situation.

Article XIXdeals with injury or threatened injury due to increased
imports flas a result of the effect of the obligations incurred by a
contracting party under this Agreement"'. Contracting parties under the
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Agreement have tariff obligations insofar as they have contracted them, End
by reason of the m.f.n. clause the tariff treatment must be accorded on a
non-discriminatory basis. They also have an obligation to refrain from
imposing quantitative limits on imports except in specified and closely
defined circumstances.Insofar as they are entitled to use quantitative
limits on imports, these must also be non-discriminatory except where
deviations from non-discrimination are authorized in Article XIV, It has
already been established in practice that if an Article XIX situation
develops, the importing country can suspend the obligation not to impose
quantitative restrictions. The question is whether it would also be
reasonable to permit that at the same time the importing country could
suspend the obligation in Article XIII. It is here that we get on to the
difficult question of causation. Is it or is it not reasonable to argue
that the cause of the particular disruptive situation is to be found in
imports from a particular source or sources inexceptional price conditions,
and that this situation cannot be corrected because the obligation of non-
discrimination inhibits the use of measures directed exclusively to the
particular source of supply. It could be argued that the situation results
from a combination of the increase of the particular exports in question
from the particular source, and the obligation to refrain from discrimina-
tory measures to remedy the situation. If so it would reasonably follow
that the obligation regarding non-discrimination could be suspended within
the existing language of Article XIX. It is clear that this is an
unpalatable proposition, and in particular it would be very difficult for
countries like Japan and some of the developing countries to accept either
on the grounds of principle or in the light of their own unhappy experiences.
Indeed my view is that it would be unreasonable to ask them to consider it,
except on the basis of stringent criteria and on international determination
of compliance with the criteria. In these conditions they might well see
advantages in accepting it if the alternative were an inhibition on the
general process of trade liberalizations and the constant threat of
unilateral action either open or disguised.

As pointed out in the opening paragraph of this note, I do not deny
that the clear intent of the drafters of Article XIX was that it should be
non-discriminatory in its application. The fact, however, that it was
necessary to record this understanding in the legislative proceeding also
suggests, however, that the language itself is not conclusive. It is also
a fact that the drafters did not have the particular problem of market
disruption in their minds, and we cannot necessarily assume that their
intention with respect to Article XIX would necessarily have been the
same if this particular problem had then been as acute as it has since
become.
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Annex 3

ESCAPE CLAUSES

Preliminary Suggestions by the Executive Secretary

1. Governments will be under considerable pressure to include a large
number of exceptions in their exceptions lists for the coming trade
negotiations. Secondly, if the negotiations are successful in securing a
very deep cut in tariff levels, governments are likely to be under much
stronger pressure to have recourse to the escape provisions of the GATT.

2. In the light of these two considerations, some modification of the
procedures included in the GATT escape provisions would appear to be
desirable. On the one hand. the procedures should be such that their
existence facilitates the task of governments in keeping exceptions to a
minimum. On the other hand, the procedures should be sufficiently strict
to ensure that recourse to the escape provisions is confined to those
situations where such recourse is absolutely essential.

3. The main kind of situations which are relevant in this connexion are
the following:

(a) a situation where serious injury to domestic producers in the
importing country is being caused, or threatened, by imports
generally of the particular product or products.

(b) a situation where the injury, or threat of such injury, to
domestic producers in the importing country is caused by imports
from only one or a few exporting countries and is of the kind
described by the CONTRACTING PARTIES in their Decision of
19 November 1960 [market disruption];

(c) a situation where the difficulties which arise are of a more
structural character and which hitherto has normally been dealt
with under Article XXVIII.

4. Action to deal with the kind of situations described in paragraph 3(a)
and (b) above can be taken under the provisions of Article XIX. However,
since in the kind of situation described in paragraph 3(b), only one or a
few exporters are involved, it would be more appropriate to use the
opportunities afforded by Article XIX for discriminatory action.

Note: Consideration will need to be given in the context of this paper to
the kind of situation described in 3(c) above. The question of
safeguards against subsidized and dumped exports will have to be
considered separately.
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5. For the reasons given in paragraphs 1 and 2 above the procedures
included in Article XIX should be strengthened and, further, an understanding
that discriminatory action can be taken under Article XIX should be
accompanied by the introduction of strict procedures. The following are
some suggestions to achieve this strengthening:

I. (a) Any contracting party wishing to take action under the provisions
of Article XIX to deal with a situation of the kind described in
paragraph 3(a) above should so notify the CONTRACTING PARTIES7
who would refer the matter to a Panel of high level experts,
inviting it to give an opinion and recommendations on:

(i) whether or not a situation of the kind described in
paragraph 3(a) in fact exists;

(ii) if so, what action it would be appropriate for the
contracting party concerned to take, bearing in mind the
possible use of measures other than restrictive trade
measures in order to remedy the situation.

(b) It would still be open to a contracting party, in critical
circumstances, where delay would cause damage difficult to repair,
to take action under Article XIX prior to notifying the
CONTRACTING PARTIES.

II. (a) Any contracting party wishing to take discriminatory action to
deal with a situation of the kind described in paragraph 3(b)
above, should so notify the CONTRACTING PARTIES who would refer
the matter to the Panel mentioned in I above. The Panel would
make a finding as to whether a situation of the kind described in
paragraph 3(b) in fact exists and the finding of the Panel would
be binding.

(b) In its consideration of this matter the Panel should have regard
to the need to avoid action which could lead to imports from one
exporting contracting party being replaced by imports from another
exporting contracting party.

(c) In critical circumstances, where delay would cause damage difficult
to repair, discriminatory action may be applied prior to notifi-
cation to the CONTRACTING PARTIES provided that such notification
shall be made immediately thereafter and that, if the Panel should
find against the contracting party concerned, the action shall be
withdrawn.
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Annex 6. Compensation and Suspension of Concessions

(Number of cases)

Action Introduced Compensation Year Suspension of Concessions Year

1950 (1 Art. XXVIII) 1956

1952 (1 Art. XXVIII)1 1966 1 1952
1 1953

1955 (1 Art. XXVIII) 1955
(1 Art. XXVIII) 1956

1956 (1 Art. XXXVIII) 1957
(1 Art. XXVIIII) 1961

1957 (1 Art. XXVIII) 1961
1 1962

1959 (1 Art. XXVIII) 1968

1960 1 1962

1961 (1 Art. XXVIII) 1964

1962 1 1962, 67 22 19622
1 1 19622
(2 Art. XXVIII) 1967

1963 (1 Art. XXVIII)1- 1965
1964 (1 Art. XXVIII) 1968

1965 1 1971

1967 1 1969, 70

1968 1 1968 1 1968

1973 1 1973

1974 1 1974

1Unclear whether compensation for Article XIX action was given in
renegotiations.

Article XXVIII

2One application of Article XIX:3 was related to two separate emergency actions, both
introduced on the same date.

3In this case, the suspension of concessions on various articles was proposed, but
not implemented.


