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I. INTRODUCTION

1.1. The Panel's terms of reference were established by the Council on
15 July 1976 (C/M/115, pages 4 ard 5) as follows:

"To examine the United States complaint concerning the minimum import price
for tomato concentrates and the systems of licensing and surety deposits
applied by the Community in respect of imports of certain processed fruits
and vegetables, that

- the system of minimum import prices for tomato concentrates main-
teined by the EEC is not consistent with the obligations of the EEC
under the GATT;

- the licensing and surety deposit systems meintained by the EEC are
not consistent with the obligations of the EEC under the GATT;

- the EEC systems of minimm import prices, licensing and surety
deposits nullify or impair benefits accruing to the United States
under the GATT.

In examining the complaint, the Psnel shall take into account all pertinent
elements, including the Council's discussions on the guestion.”

1.2. The Chairman of the Council informed the Council of the agreed composition
of the Panel on 12 November 1976 (C/M/117, page 23):

Chairman: Mr. Carlo S.F. Jagmetti (Switzerland)

Members: Mrs. Nimal L. Breckenridge (Sri Lanka)
Mr. Mauri Eggert (Finlend)
Mr. Viktor Segalla (Austria)
Mr. Takashi Yoshikuni (Japan)

With this composition, the Panel held ten meetings from 2 December 1976 to
28 March 1977.
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1.3. Subsequently at the Council meeting on 1k March 1978 (C/M/12k,

page 21) the Cheirman informed the Council that Mr. Eggert and Mr. Yoshikuni
had been transferred from Geneva and were no longer available to serve as
members of the Panel. He further informed the Council that the new agreed
composition of the Panel was the following:

Chairman: Mr. Carlo S.F. Jagmetti (Switzerland)

Merbers: Mrs. Himel L. Breckenridge (Sri Lanka)
Mr. Zrik Hagfors (Finland)
Hr. Viktor Segalla (Austria)
Mr. Kornelius Sigmundsson (Iceland)

With this composition, the Pznel held thirteen meetings from
23 December 1977 to 1€ June 1978.

1.4, In the course of its work the Panel held consultations with the
European Communities and the United States. Background arguments and rele-
vent information submitted by both parties, their replies to questions put
by the Panel, as well as relevant GATT documentation served as a basis for
the examination of the matter. In addition, Australis, having requested
Article X3III:1 consultations with the Community concerning the seme
neasures (L/4322), submitted a written presentation to the Panel outlining
Australia’s interest in the metter and supporting the United States
allegation that these measures were not in accordance witlr the Community
obligations under the GATT.

ITI. FACTUAL ASPECTS

2.1. The following is a brief description of the factual aspects of the
Community measures as the Panel understood them.

2.2. On 22 July 1975, the Council of the European Communities adopted
Regulation (EEC) No. 1927/75 which stated in Article 2 that a minimum import
price for tometo concentrates falling within sub-heading 20.02 C of the
Common Customs Tariff would bte fixed each year before 1 April for the
subsequent marketing year. This Article further stated the factors that
were to be taken into account when the minimum price was established.

2.3. This Article further stated that a special minimum price would be fixed
for imports into the new Member States until 31 December 1977 and that this
special minimum price would be aligned by stages with the minimum price
established for the original Member States.

2.L. The foregoing provisions of Article 2 of Council Regulation

(EEC) No. 1927/75 were replaced by identical provisions contained in
Article 3 of Council Regulation (EEC) No. S16/77 which became effective
on 1 April 1G77.
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2.5. Article Y4 of Council Regulation (EEC) 1927/75 stated that any imports
into the Community of the products listed in the Annex (recorded in
paragraph 2.7) would be subject to the production of an import certificate,
which would be issued by Member States to any interested party who applied
for such a certificate, irrespective cof his place of establishment within
the Community, and that the certificate would be valid for an import
transaction carried out within the Community.

2.6. The second peragraph of this Article stated that the issue of an import
certificate would be conditional upon the following:

- with respect to all products, the lodging of a security tc guarantee
the undertaking to effect certain imports for es long as the
certificate was valid, which security, except in cases of force
majeure, would be forfeit in whole or in part if the imports were not
effected or were effected only in part within the period;

~ for tomato concentrates, the lodging of an additional security to
guarantee that the free-at-frontier price of the products to be
imported under cover of the certificate plus the customs duty paysble
thereon would together be equal to or more than the minimum price or
the special minimum price, whichever was appropriate. The security
would be forfeit in proportion tc any guantities imported at a price
lower than the minimum price or than the special minimum price;
however, the lodging of such additional security would not be
required for products originating in third countries which undertock,
and were in a position, to guarantee that the price on import
into the Community would not be less than the minimum price for the
product in question, and that all deflection of trade would be
avoided.

2.7. The Annex referred to in paragraph 2.5 read as follows:

ANNEX
CCT hending Yo. Description
ex 20.02 C Tomato concentrates
ex 20.02 C Peeled tomatoes
ex 20.06 B Peaches in syrup
ex 20.07 B Tomato Juice
20.02 A fushrooms
ex 20.06 B Pears
0d.12 ¢ Prunes
ex 20.02 G Peas
ex 20.02 G Reans in ped
ex 08.10 A )
ex 08.11 E )
ex 20.03 ) Raspberries
ex 20.05 )
| ex 20.06 B II )

lFrom 1 January 1978
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2.8. The foregeing provisions of Article 4 of Council Regulation

(EEC) No. 1927/75 were replaced by identical provisions contained in
Article 10 of Council Regulation (EEC) No. 516/77, which became effective
on 1 April 1977. The foregcing Annex was repleced by an identical Annex IV
to Council Regulation (EEC) No. 516/77.

2.9. Council Regulation (EEC) No. 1531/75 of 22 July 1975 fixed, for tomato
concentrates with a cried extract content of 28 to 30 per cent, in immediate
packaging of not less than 4 kgs., 2 minimum import price of 50 units of
account per 10C kgs., and e special minimum price of 40 units of account
per 100 kgs. These prices included customs duties and were applied from

1 September 1975 until 30 June 1576. Council Regulation (EEC) No. 11G7/76
of 18 May 1976 raised the minimum price to 6% units of account and raised
the special minimum price tc 48 units of account for the period from

1 July 1976 until 30 June 1977. Council Regulation (EEC) No. 1361/77 of

20 June 1977 raised the minimum price to 66 units of account per 100 kgs.,
and raised the special minimum price to 57 units of account per 100 kgs.
The minimum price was applicatble fcr the marketing year from 1 July 1977
until 30 June 1978, while the specizl minimum price was applicable fror:

1 July 1977 until 31 December 1977.

2.10. Commission Regulation (EEC) Wo. 2104/75 of 31 July 1975 established
special detailed rules for the application of the system of import licence:s
for products processed from fruits and vegetables. Article 3 of this
regulation stated that, without prejudice to the application of safeguard
action, import licences, with or without advance fixing cf the levy, would
be issued on the fiftn working day following that on which the application
was lodged.

2.11. Article 4 or this Commission Regulation stated that import licences
with or without advance fixing of the levy, would be valid for seventy-five
days from their actual day of issue.

2.12. Article 5 of this Commission Regulation establiished the amount of the
security for Import licences, without advance fixing of the levy, for each
product =s follows:
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; n 1 M '
CCT heading Fo. . Deccription of goods : Amount ir gé:'/*oo kgs.;
' ex 20.02 C i Peeled tomatoes ? 0.5 i
ex 20.02 B i  Peaches in syrup ; 0.5 i
| ex 20.06 B ' Tomatc juice i C.5 i
20.02 A . Mushrooms ; 1.0
ex 20.06 B . Pears : 0.5
08.12 ¢ ;. Prunes | 1.0 *
ex 20.02 G i Peas i c.5
| ex 20.02 G i  French beans i C.5 :
lex 08.10 2 ) ; | 0.5
i ex 08.11 & ) ; ; c.5 ;
| ex 20.03 ) . Raspberries i C.5 E
| ex 20.05 ) ! , Q.5 ;
ex 20.06 B II ) : ! 0.5 |
: i ! ;'
! i | Amount in u.a./100 kgs. .
‘ i { including immediate .
! i ; packings
! ex 20.02 C Tomalo concentrates : 1.0

lFrom 1 Jenuary 1978

2.13. Article € of this Commission Zegulation established the amount of the
security for import licences, with advance fixing of the levy, for each
product as follows:

]

¢ ) b + 5 .o
: CCT heeding Lo. i Description of goods - Amcunt in a;:./lOO ks
i ' 1' nev
E ex 20.06 B ! Peaches in syrup : 0.75
lex 20.07 B i Tomato juice ; C.7>.
{ ex 20.06 B © Pears ! 0.75
! ex 20.03 ) : i 1.10
jex 20,05 C I ) ! . ' 2.00
[ ex 20.05 ¢ II ) i Raspberries ! 0.75
"ex 20.06 B II ) ! ' 0.7¢
L

e e ——— e
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2.1k, Article 7 of this Cormission Regulation established the additional
security to enforce the mininum import price for tomato concentrates at
10 units of account per 100 kgs. . 1ncl;ding immediate packings. This
Article further stated thnat the a2dditional security would be released:

(2) 1in respect of guantities for which the party concerned nad not
f11filled the obligation to import.

(v) 1in respect of quantities imported for which the party concerned
furnished proof that the minimum price, or as the case may be

the special minimum price, had been respected.

Such proof would te furnished by production of:

the customs entry for home use in respect of the product concerned,
or a certified copy thereof,

a covy of ithe purchass i1nvoice for the product concerned, and

a banker’s deciaration csrtifying that payment of the purchase price
shown oz the invoice had been effected.

ion Regulation (EEC) No. 213/76

2.15. This Article. as amended by Cormissi
of 1 February 1975, further stated that tais additional security would be
forfeit if the applicant had not provided one of the proofs necessary for

e
its release within six months from the last day of validity of the licence.

2.16. 7"he Panel noted that all of the tariff headings and products listed
in the Annex contalned in puragraph 2.7. were bound in the Cormunity's
GATT Schedule, with the following exceptions:

ex 20.0¢ D Peaches in syrup, containing a2dded spirit
20.02 A fushrooms
ex 20.06 B Pears, containing added spirit
ex 08.11 & Raspberries, provisionally preserved
IIT. “ATH ARGUMETTS

Article XI:1
3.1. The representative of the Unitzd States noted that Article XI:1
prohibited the institution of any resiriction other then “ut*ea. taxva or
other charsgss whether nade ?;;ectiic tarouzh quotas, import or export
licencss or othner measures.” Ho arsucd that Article XI:1 was violated

1 2ds: 1o pronibitions or restrictions cother than

Article XI:1 rc
Auties, taxes or other charges, whether made offective through quotas,
inport or expeort licences or cther measures, shall be instituted or main
tained by any contraciinsg party on the imnertation of any product of the
territory of any cthor conbracting party or on the cxpertation or sale for
ezport of zny vroduct destined for the territory of 2ny other contracting

pa.rty‘”
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by the minimum impor®t price for tomato concentrates which prohibited the
imnortation of goeds below = certain price and wes, thercfore, & restrie-
tion on the importetion of those goods. In practical effect, he argucd,
the minimum import price served os a bar to Llover quality products whick,
if their price was raised to the minimum price in order to gain access tc
the Community, would not be comwetitive in the Community merket place. He
Turther argued that the effect of the minimum import price was to
artificially raisec prices for the bencfit of Comrunity producers by
limiting imports.

3.2. He charged thai the import licensing system end the associated
sccurity deposit system were devices to facilitate the imposition of
restrictions and theuseclves served as a bar and 2 restricticn on importa-
tion in violation of Article XI:1l. He argued that this licensing system
@id not worix autcmatically and, in fect. scrved as zn impediment to trade
through burdensome zdainistrative nrocedurcs and threough the requirement
of 2 security depcsit which itsclf was an additicnal burden to trade which
haé no justification under the GATT. He furthor argucd that this
licensing system violated Article XI by crcuritering trade znd interfering
with the nermel contractucl arrangenents botween buyers and scllers.

(S

)

3.3. The representative of the Europcan Comnunities stated the owinion
that the minimun inport price and asscciated zaditionzl security syvstem
for toriato concentrates was indced e necasure fzlling within the purview of
Article XI:1l. Hc stated that the rmiechanies znd the objcctive of the
systen showed thet the meesures applied, i.¢. the minimun import price and
the security, cculd not be approcinted independently. but in their
totelity as = combination of messures put in place with the objective of
evening out 1mport prices, it being understood that each suchk neasure
could not be used separately in order to eitoin this objective. He argued
that the main oblisztion of the importer was to respect the minimus

iizport price so that, in princirle. inmports of tomato concentrates into
the Community were zllowed, but not belov the minimum price level. He
further argued that, in order to cusure compliznce with this minizum
import price regulation, the importer must loage e security which was an
administrative neasure intended to ensurc compliance with the minimm
price requircment and was, thercforc, an chtligation derived from thce
obligaticn te observe the miniiwn import price requirement.

3.4, He argued that the restriction and the tax concept were mutually
exclusive anl that onc could not, in good logmic, 2rgue thaet the system

was at the save tine inconsistent with Article XTI becazusc it restricted
inports and with Articlc II becauszc it previded for +he collection of o
chargt. Consequently, he arge:d, the mininun import price and additicnel
security system for tomato concentrates wos, in the viev of +he Community.
8 necsurc which fell withiin the purvics of Articlc XI and Article XI alene,
so that it should be exanmincd conly in the 1icht of the nrovisions of

this Article.
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. With regaré to the import certificate and associated security systen
ed Tor all of the specified L,r:>ducts~ he argued thet this neasure

~s an administrative fermality in accordance with the provisions of
irticle VITII. He crgued that, since these inpert certificates were issued
auteratically and anru”urlct“"" upon request. this syster did not
constitute 2 restriction of tho type neent to he prohibited by

Article XI:1.

re BRY
w i

'_J

He

Article XI:2(c)(i) =2nd (ii)

3.56. %hc representative of the Turopean Communitics argued that the
mininum impert price and associatzd additional seccurity systén for tometo
concentrates qualified for the excmptions offgzed by Article XI:2(e)(1i)
and (ii) from the provisions of Article XI:1.”Y e argued thet this systen

1/
Article XI:2{(c) reads:

"2. The provisions »f paragrapn 1 Jf thils Article shzll net extend to the
following:

{a; ...

(o) ...

(c) wuport restrictiosns ~n any arricultural or Cisheries product, imported in

ny form,  necessary to bhe onforconent o; gZovsrnmental measures which op era c:

(1} %o restrict the guantities o the like domastic product permitted ¢ be
marketed ¢r pr.ducsd, o, 1. thers is o zubstastial domostic preducticn of
the like product, of a domestic product for which the imperted product can be
directly substituted;
or

(i1) %o remove a temporary surpluc of the like demestic product. or, 10 there is
1o substantial domestic rroduction of the like product, of a domestic product
for which the imperted prnduct ca.: e cirestly substituted. bty mmaking the
suwolus availatle to ceriain o] nsumners f{ree of charge or

at prices below the current marle levelz er

raduced of any animal product the
uholly o i1y, = the imported
that cumnmad 1,3 is relatively

nebligible.

Any contracting party applyirs restrictions on the Importaticn of any product
pursuarnt to sub-paragreph (c) of ©hi vz public nctice of the total
quantity o ralua of the product S be inported durinz a specilied future
pericd and c’ aﬂy change i= such © value, iloreover, any restrictions

will reduce the total of imports
compared with the prepertion which
wwo in the 2bsance of restrictions.
g narty ona’l 3&] 1ua rerard to the

aprlied under [i) abeve shall ~of
relative to ‘h° total of domestic
nigh%t reascrably be expected tc rule
In determ‘ﬂiﬁf *q;s pPUp’”*lgd :

Qo
SO
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had been established to prevent supplies from coming from third countries
at prices which could adversely alfect the existence. in the fresh tomato
market, of a system of intervention prices which resulted in the withdrawal
of fresh tomatoes from the market and the limitation of merketing =nd
production of tomato concentrates.

3.7. The representative of the United States presented the view that the
minimum import price for tomato concentrates could not be justified as an
exemption allowed under Article XI:2(c){i) end (ii). Ke noted that
Article XI:2(c) gave an exemption for import restrictions on any agri-
cultural or fisheries product imported in any form. necessary to the
enforcement of certeain specified governmental measures. He argued that
tomato concentrate was not an ‘agricultural ... product imported in any
form" on which import restrictions could be allowsble under some circum-
stances. He noted that Article ¥I:2(c) contained a definition of the tem
“in any form' based on language in thc Hevana Charter as follows:

“the term 'in any form® in this paragraph covers the ssme
products when in an early stage of processing and still perishable,
which compete directly with the fresh product and if freely imported
would tend to make the restrictiocn on the fresh product ineffective.”

3.8. Therefore, he argued, the three requirements in Article XI:2(c) were:
first, that the product on which the restriction was placed te a perishable
product; secondly, that it compete directly with the fresh product: ~nd
thirdly. that there be a restriction on the fresh product. He charged
that none of these requircments were met in the case of the Community's
syster of minimum import price for tomato conce: .rates.

l . : ~ -
Ad. Article XI, page 66, Basic Instruments and Selected Documents.

Volume- IV.
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3.9. He referred to the notes concerning the term “in any form”l in tne
Analyticel Index, and argued that tomatc concentrate, either in tins or
barrels, was not a2 perishable product. He gquoted the opinion of food
technologists in this fiszld that tomato concentrate, whether packed in tins
or varrels, did not have characteristics of perishability in the general
meaning of the tem as it applied to agricultural products. He stated that
with proper and normal handling and storage, tometc concentrate retained its
full velue for severzl years,

3.10. He notzd that Ad. Article XI stated that the product which was still
perishable had to compete directly with the fresh product and argued that
tomato concentrate did not compete with the fresh product except insofar as
the fresh product was processsd industrially into tomato concentrate and
therefore lcst its characteristics of freshmess. Therefore, he argued,
there was no direct competition between cannsd or barrelled tomato
concentrate and its use, and the fresh tomatc and its use.

3.11. With respect to the term "in any form" as used in Article XI:2(c),
the representative of the Zuropean Communities argued that the concept of
"perishable” goods was an extremely loose notion and it was difficult to
determine at what stage a product could be ragerded as perishable and at
what stage as not oerishzble. Moreover, he argued that since the text of
the General Agrecwent did not include this term there was in any case no
interpretation taat could be deemed authertic or even merely logical or
econcmic. Furthermore, he stated that the United States references with

lThese notes on page 58, Anelytical Index, Third revision, read:

“(iii) “in eny forw” (paragraph 2(c)). Tais was meant to cover
only "'thosec earlisr stages of processing which result in a
perishatle product” (e.g. kippers). (EPCT/A/PV/19, page U43).

In the interpretative Hote to the GATT the word ‘perishable” is
used. This wording was changed at Havana because ... the term
‘perishable’ which is inappliceble to many types of egricultural
products had unduly narrowed the scope of paragraph 2(c)’- 'The
Sub-Committee, however, wishes to mzke clear that the omission
of the phrase "when in an ecarly stage of processing and still
perishable’ is dictated sclely by the n2ed to permit greater
flexibility in taking into account the differing circumstances
that may relate to the trade in different types of agricultural
products, having in view only the necessity cf not making
ineffective the restriction on the importation of the product in
its original form and is in no way intended to widen the field
within which quentitative restrictions under paragrzph 2(c) may
be applied." (Havana Reports, p. 93, paras. 38-39

“In particular, it should not be construed as permitting the use
of quantitative restrictions as a method of protecting the
industrizl processing of agriculturzl or fisheries products.’’”
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regard to the Analytical Annex were incomplete and could easily.be counter-
balanced by other quotations supporting the Communities contentionms. He
argued that this was the case in particular for tomato concentrates which
could be marketed in different packings. He stated thet, for example, the
Community imported considereble quantities of barrelled tomato concentrates
(preserved in an entirely provisionsl menner) intended for direct
utilization by the more advancad processing industry. Moreover, he argued
that, in generel, it would be easy to adduce evidence, from food technicians
specialized in this field, that tomato concentrates declined considerably
in:value the longer they were stored, not only in the processing industry
but also in private households. He stated that direct competition existed
between fresh tomatoes and those concentrates. He argued that it was
necessary to consider the consequences of the application of the concept
that tomato concentrates were not perishable goods to determine if this
concept would be reasonable. He argued that, in view of the proportion of
the production of fresh tomatoes used for processing, i.e. 40 per cent of
aggregate world production and 20 per cent of Community prcduction for tometo
concentrates alone, it wos clear that any meesure for the orzanization of
the fresh market would become inoperstive unless =adequate protection was
provided for the processed product which was a substantial outlet for the
fresh product. As a result, he argued, such an interpretation would prevent
eny market orgonization measure in the tomato merket, .contrery to the intent
of Article XI:2, which was designed precisely to promote such organization.
He argued that one could not reasonably imagine that the intention of the
GATT drafters had been to oppose the functioning of any mechanism, as
provided for in paragraph 2(c) of Article XI, for this product in particular.

3.12. Ac to whether the minimum import price systea for tomato concentrates
was "necessary to the enforcement” of the intervention system for fresh
tomatoes, he argued that where the tomato concentrates industry was not in 2
position to market its production throughout the year at a price level
corresponding .at least to cost prices resulting from the existence of
intervention prices, the quantities normally used by the preserves industry
would be subject to intervention. He further argued that, since the
quantities used by the tomato concentrates industry represented about

20 per cent of total Community tomate production, such production was there-
fore of vasic importance for the equilibrium of the fresh tomato market.

3.13. He argued thet, as a result of the operetion of the intervention
system for fresh tomatoes, the Community canning industry could not purchase
tomatoes for processing at a price below the intervention price. Indeed,

he ergued the domestic canning industry had to enter intc contracts with
producers at prices above the intervention price because the producer

could always arguc that, in any case, he could sccure this price level.
Therefore, he argued, the cost price for the Community canner was directly
affected by the system epplied in the market for the fresh produce, indepen-
dently of the question of whether there was any real interventicn at a given
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rorent, because it was the continuing existence of the intervention price
throughout the seszson that ensured maintenance of the price at that level.
Consequently, he argued, it had to be possible to maintain the domestic
price for tomato concentrates within the Cormunity at 2 minimum level
because imports represented zbout 30 to 85 per cent of Community production.

3.14. In 2ddition, he argued, prices for tomatc concentrates fluctuated
considerably on the international merket and changes in the volume of
production occurred yeerly in response tc these changes ir economic
circumstances. He further argued that, as a result of these fluctuations,
it hed been possible to estzblish production of torato concentrectes in
countries which had not previously produced this product and, that as this
new production reached the merket, & surcplus situation was created and
prices could fall to extremely lcw levels. He drew the Panel's attention
to an FAO analysis cf trends in this market which showed the amplitude of
such fluctuaticns and also that it would be highly beneficial if the tomeato
concentrate merket could be stabilized further. He stated that the
Comnmunity intended tc promote price stabilization in its own market, thus
contributing to 2 general stabilization in the interest of all producers
and consumers a2like. He also noted that 99.9 per cent of the Community’s
imports were effected under this régime without creating any problems for
Community suppliers.

3.15. In summery, he argued that the functioning of the Community market

for fresh tomatoes implied a2 sournd market situstion for tomatc concentrates.
But, he argued, as the internationzl market was subject tc such fluctuations
that it was not possible to guarentee an adequate demestic price level,

and ir view of existing regule -ions regarding fr.sh tomatoes, it was
necessary to tcke action in order to emsure the proper operation of
intervention messures which had o restrictive effect on domestic marketing.
He stated that the minimuxm impcrt price system had veen sclected on the
grounds that it was a zore flexible measure than, for instance, guanti-
tative restrictions, and made it possible to attain the desired objective.

3.16. With regard to the provisions cof Article XI:2(c)(i), the
representative of the European Communities argued that the Community systen
fell within the purview of this paragraph because the intervention system
for fresh tometoes limited the marketing and production of tomato
concentrates as follows:

- the fact that intervention prices for fresh tomatoes were fixed
at a level ~cvout half of the normel market price involved 2
considerzbls narket risk for producers and limited production
correspondinglys



- the quantities of tomatoes withdrawn from the merket limited the
quantities of tomatoes availablie for processing; and

- as market prices were prevented from felling below the intervention
prices, producers of tomaetc concentrates had tc cbtain thelr supplies
at higher prices, thus detrecting from their cbility to conpete
and discouraging them from producing tometo concentrates:

1.
+

o
|9
~

- lastly, tomato concentrates could be produced from the quantities
of fresh tomatces withdrawn from the market but, in this case,
would be distributed free of charge to charitable institutions.

3.17. The representative of the United States argued that, in order to
qualify for the exemption offered by Article XI:2(c)(i), there had to be

a domestic restriction on the production cor marketing of the fresh product
which the unlimited importation of the still fresh and perishable preduct
would make ineffective and he charged that this was not the case in the
Community. He argued that the Cormmunity intervention system for fresh
tometoes in no way restricted production and was not aimed at remeving
temporory surpluses. He noted that interncl Community support messures for
tomatoes were limited strictly to the fresh oproduct end that there was no
provision for any demestic support measures or domestic producticn or
marketing restrictions for processed tometo products. He argued thet the
internal support systen for fresh tomstoes basically relied on producces
organizations to withhold produce from the commercial merket when prices
fell to a low level, but that the producer organizations were not obliged
by the Coumunity legislation to withhold supplies from the merket o
support prices, they were merely entitled to 3c co. He noted that, i bhe
price at which they withheld produce from the market did noi excecc o
maximum level established by the Comrunity, the member States had to
compensate them fer any financial losses incurred.

3.18. He argued that the purpose of withholdinz supplies from the market
was to provide support to market prices and producer incomes and was not
intended to restrict production or remeove temporary surpluses. In frct,

he argued, to the extent that the system was effective, it acted to maintain
or encourage production by cushioning producers ggainst the price effects

of over-production. He noted that the Community'’s production of fresh
tomatoes had been 2t lecast sustained during the previous ten years with a
slisht upward tendency.
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3.19. He drew cttenticn to the interpretaticn of the word ‘restrict” in the
Analytical Iniext znd argued that. ziven the fret thet the impact of the
Community’'s intervention schenmc wns on, =t the most, 1 per cent of
production, it wes clear that oven if the intent was to restrict
producticn, which he argued it otviously was nct, it would not be effective
unicr this system. In this resord. he 2lsc ncted the Analytical Index
interpretaticn that ‘the esscntizl noint was that the restrictions on
dcmestic producticn could be effectively cnforced ani the Sub-Committee
recognized that unless this conditicn were fulfilled, restricticns cn
imports woulid not be wrrranted ¢

J

¢ wcre nc internzl restrictions »n sales of tomato

3.20. Ho noted thzt the
1 t intern:l sales of tomatc ccncentrates had

concentrates and no evide
ever been restrictod duri
ccecurring. He arzued the
of tomato cone
it was nct lcg

icds when withdrowals of fresh tometoes were
if the Cemmunity 4id not consider internzl sales
e competitive with domestic fresh tomntoes, then

cal tc¢ 2rguc that imports needed to be restricted.

L]
44
~

=
pl
This interpretaticn, . knalytical Index, Third Revisicn reads:
(iii) "restr ittee azreed that in intcrpreting the term
!restpict! f2r ths oh 2(c), thz essential psint was that the
measuras of d~mest ziTcctively keoep domestic cutFut below the
level which 1t wcu the absence of restrictions,’
(Havara Repcrts, ¢

34, Anzlytical Index, Third Revision, reads:

"{+) Dcmestic subsidies on azriculiural ~r fisherics Havana Reports
rrodustisn,  The 3ub-C-mmittes agresd tnat it @was not the case p. 9¢, para, 22
that subsidies s nzeessarily inc.nsistent with rostrictions
2L production and % in some cases they micht be necessary
features of & gove ertal prosramme for restricting producticrn.

t was recognized the sther hand, trhat thers misnht be cases
in which restrict on drmestic productinn were net
effectively enfar ard that this, pariticularly in conjunetinn
Wwith the applicati 22 subsidies, might load t2 misuse <f the
provisiens o1 pa oph 2{¢). The 3ub-C mmittez arresd that
mombers whosz in ts ware serl-usly pregudiced by the
speratizcn - F demagtic subsldy shculd n-rrally nave reciurss
t. the p =3 e ~0 Article 25 Z?VZ7 and that this procedurs
would te s any rembor whnich considerza that rsstricticrns
rn domes icultural productisn agpnlied for the purptses
~f parzz ¢} "rers teoing rendered inaffostive oy thc
~peratic domesti sidy, Ths 23 ial p~int was that
the r=st z ~ production 12 bz affzsctively
enwreed & : at unless this
conditio e £ morts weould net
sz warrantad,”

Tr, maest this print that parazraph 2(c) Havana Reports
shroild 1y ~ni; rpiuz o0 zroduction the Te 90, para, 23
word 2 -1 T-parats’ in the

Charte st r oeen made in the

Genara n
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3.21. In summary, he arrued that there wos clearly no system of restriction.
ner ony enforcement leading te o restriction, in prcduction in the
Coumunity‘’s intervention system for fresh tomatoies in accerdance with the
provisions of Article XI:2(c)(i) and, that producticn hod in faet not been
restricted end had indeed tended te inercasc over the previous ten years.

3.22, With respcet to the provisicns of Article ¥I:2(c¢)(ii), the represen-
tetive of the European Communities stated theat interventicn prices fer
fresh tomatoes were fixed 2t relatively low levels (emergency prices abcut
one half the cost ¢f producticn) and that, wherc morket prices fell below
such levels, provision hod been made for the withdrawel cf products frem
the morket by producer crganizations such as cco-operatives. He arsued
thet, in their capacity cf representing the producers, those organizoations
alw2ys had to make use of that facility. which had until now morecver
relieved the member States cf having to moke use of their similar rights of
intervention. He stated that 211 such withdrowals were finenced by the
Agricultural Guidance and Guarantce Fund. With regzrd to the utilizetion
of these withdrawnls, he stated that the regulction concerned provided that
these would be distributed free of chorge, cither in the fresh stete c¢r in
the form of concentrates, to charit=ble orzanizations or scheol cantecns,
or would be destreyed. ’

3.23. He statec that, curing the 1975/7f scascn, 136,000 tons of fresh
tomotoes or 2.81 per ccnt cf total Community nroducticn, representing
20,600 tons cf tomato concentrates, were withdrawn from the market and,
during the 1976/77 season, when procduction wos cdversely offected by bald
weether, withdrownls samcountec to 21,000 teons (the total producticn figure
was n't yet aveilable), which represcented 3,500 “ens of temato
concentrates. He further statcld thot. it should be underlined that ~ny
concept linked to quentitative limitotion cculd net be relatel to »ast
prcduction, but to potentinl producticn which was extromely difficult to
quentify, clthough such quantificaticon shoull in principle be beyond
dispute, given that the intervention price was fixed nt 2 level
corresponiing to one holf of production costs.



actual

3.2Lk. The representative of the United States noted taat the

guantities »f fresh tematces withirawn fronm the merket had been very small,
having cxceedad cone half of 1 per cent of g-OiuCtIDR in only three of the
previous nine yoars and having eoxccedod 1 per cent only once since 1967T.

He noted that the very small gquantity of fresh u-m:tobs noramally withdrawn
from the market could be due to the fact tact in Italy, which accounted for
75 per ceat of Comaunity tomato producticn. :roiacer organlzatlvns aid not
play = 515nlfic~qt r8lz. He notcd thot co-cperatives were the ncin venicle
for carrying oub whatevar support macsures misht te implemented but thet,
a2ccerdéing te the Community’s 1876 As:Lcultur°l Situztion Report. only

> per cent of Itelian vegenable production waes marketed through

co~operetives in 1975

3.25. He further ncted thot the Community support system provided for the
possibility of direct purchases of frosh tomotoos by the member Etates when
market prices drcrped to Jistress lavels, but that member States rorely
aveiled themsclves of this possibility. protably because of the difficulty
in disposing of 2 perishable oroduct lixe fresh tometoes. 21so noted
that tomatoes withheld from the markzt under the Ceommmunity suppert systen
could not be put back into normal trade channels dut, he argued, in most
cases they weres simpiy allowed 2 rot.

3.25. In suzpery, he argucd thet thers w2s no indication that the cperation
of the minimua impert price for tomnto concentrates worked in any way to
facilitate the removal cf ~ ‘tomperary surplus of the like domestic

product ... by making thc surplus av:ilable to ccriein groups of domestic
consumsrs fres of chorge »r ot prices below thie current morket level , as
reguirci in Article XI:2(c)(ii).

3.27. Vith regard to the definiticn of the term “like product” es found in
ticle 7I:2(c¢)(1) =nd (ii). the roprosentative of tnc United Stotes drew
attenticn to the interpretation® in the Anzlytical Indpx vhich stated that

this term did not mean 2 compating product and refercnce was nade to the
f£ollowing Cefinition ¢if the League of Maticns: uractlc 211y identical with
another prqduct . Hz noted that in zucther discussion of this tern,
Jan Jacksocn., in his trootise on the 1nw of GATT. commented on the concept
of "like product a5 follcows

1. . . . - — ..

This interpretation on pasce ST, Anclyticnl Index, Third Revision,
reads:
“(1) " like product . It wns agreed thot the definition EPCT/A/PV/U1
of this phrasc should = left to the IT0. It was stated, p. 1k
however, that in Shis &rulﬁ‘ the term 4id net moan o EPCT/C.II/36
compzting product.  Hefir:ince was mode to the Tollowing p. 3
definition ¢of the Lezguc of lations ‘practically

identical with
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“It oppears that whon uscd in Article VI and in Article XI,
paragraph 2(c), *like products’ is very nerrowly defined. This mey be
becausec these provisicns zro exceptions tc GATT cbligations ani therefcre
should be more narrowly ccenstrucd.”

3.28. He argued thot there was no indication from any of the interpreta-—
tions of Article XI:2(c) that the term “like product in thet Article
cculd refer to an article industrially crocessed from the domestic fresh
primary product end storzd in = ncen—-perishable form. He argucd that 211
interpretations of this Article concluded that it had to be either
practically identical with the domestic product or, as stated in

Article XI:2(c)(i) and (ii), e directly substitutctle product, ncither cof
which was epplicable to tomatc ccncerntrate, which wes an industrially
processed product derived from fresh tomatoes.

3.29. With regard to the provisions c¢f thec last sub-paragrzph of

Article XI:2, the representative of the European Corrmunities argued that,
as regards the volume of trade, the method used to fix the minimum import
price for tomeic cencentrates had been arrsnged to a2lleow trade to be
conducted normally. iHe argued that the ceritcriz appliced for the
determination of the minimum price (domestic cost of producticn, everage
1mport prices and prices on the meain world narkets) had led tc the minimunm
price being fixed =2t the lovel cof the normal price for trade, and would
have to permit the realization of an equitabls level of trade

('\

3.30. He further argucd that the fact thet the need to ensure hermenious
and normal development of cempetiticn with third countries was taken into
account in the regulation concerning the mancgement of the price systenm,
indicated that the Community ensurcd that this side of its obligations
wouléd be respected. In such circwsstances, he argucd, the minimum price
system would not be atle to affcet the relaticnship between total imports
and totel domestic production. He statel that no factual verification of
this assertion could be drawn from the figurcs then aveilable becausc the
system had been enforced only sincc September 1975.

3.31. Lastly h¢ noted thet. whereas the Commwunity was a major world
producer of tomato ccncentrates, the Community production trend had been
unchenged for the previous ten ycars with output of abcut 150,000 to
180,000 tons, in contrast with the situztion ameng other mejor producers.

ackson, John, Worlé Tradec and the Law of GATT, Bobbs, Merrill,
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3.32. In summery, the representati-: of the European “ormunities argued
that prices for tomato ccncentrates in the Coarmunity merket were affected
by the intervention system applied in the fresh tometc market which

showed that the provisicns concerned fz2ll well within the requirements

of Article XI, paragraph 2(c){i) and (ii), which authorized import measures
necessary to the enforcement of measures which cperated to restrict the
guantitics of a domestic product being marketed or to remove 2 temporary
surplus by making this surplus available to certain groups of domestic
consumers free of charge. In ccnclusicon, he stated the Community opinion
that the system of minirmm import prices with security deposit which it

had e¢stablished was consistent with the provisions of the General Agreement.

Article VIII

3.33. With regard to the minimum import price and associated additional
security, the representative of the Zuropean Communities argued that a
mezsure within the purview of Article XI, as was the case in the view of the
Community in this instance, cculd not be inconsistent with other provisions
of the Generzl Agreement. He argued that it wes not acceptable teo view &
measure, wnich was sz2id tc be of 2 non-tariff nature under Article XI, as a
vicletion of Article VIII. He further argued that this would be the case,
in particular, if one¢ considered parzgraph 2 of Article XI, which

authorized exceptions from the provisions of parcgrapn 1. He argued that,
logicelly ., an exception authorized under narasgraph 2 of Article XI could

not be regaried as a violation of another provision cf the General Agreement
beceuse such en exception would ctherwise have no meaning whatsoever.

3.34. With regard to the additional sccurity to enforce the minimum import
price, he argued that this was the nost flexible measure to cnsure that the
ninimim import price would be resp.cted. He argued t-2t this instrument
could not operate withcut 2 risk for the importer if the minimum price was
not respected and, that the risk in this case was the pcssible forfeiture of
the security.

3.35. He further argucd that paragraph 2 of Article XI zuthorized the
applicaticn of more rigild messures such as gquotas or minimum prices

combined with 2 prohibition to import telow a fized minimum price. He
argucd that the solc fzet that the Community. rather than apply more rigid
measurcs, limited itself to the strict minimun by introducing the security
deposit concept, certainly cculé not be a violation of the General Agreement.

3.36. He argued that the import certificate and asscciated security system
for the specified prcducts was an administrative formality and was not an
instrument which operated to modify the econcmic circumstances of trade.
He stated that import certificates were issued automatically z=nd
unrestrictedly upon rzquest.



3.%7 de [urther arpued thot thesc cervific-tes were escentizl to enzble

the Community to follew the evclution of impeort volumes for these grodacta

becguse the Community hau 2o otizer prectical wossibility to . schieve this.

de stated that accurzste and prowpt knowledge ﬁ; the evolutlon of trade zt

@ centralizeda level was . for any comtracting pirty. an extremely useful

and rnecessary instrurent of nolicy snd notedl that systems, =zsg sophisticated

25 the caepcbilities or each couniry allowed, existed in 2ll centractin

parties =and that these systerns often required resort to considerczhle

whysiczl equipment. In the Community. he arsued, the situation was such

that iupert certificates for tuesz aroducts provided the wost adequate

means .

3.30.He argued that there was no CATT provision prohibiting the imposition

of acdministrative formulities an4 thet, in this case, these wers r=duced
o) T

to the essential minimw: in accordcnce with the provisions of Artiecle VIII,

3.39. The representative of the United States noted that Article VIII:1(z)
stated that all charges anc¢ fues impesed on the importation of articles
“shall be lindted in zmount te the approximate cost of services rendered
and shall_not represent an indirect protection to domesticaily produced
products. de arsued that it vas Clbﬁr that the imgort securlty deposit
schemes used to enforCc the licence vySbem for the specified products eond
the minimum imgort price Tor tomotc ceoncentrotes were imposed as protection
for domestic products and. therafore . wers contrary to the previsions of
Article VIII:1(=2).

3.40. He Turther zrgued that, if imcortation &ic not take nlace and the
security deposit wes forfeited, this charre i.posed as n penclty for not
importing . would o = chorse, ‘in n with 1n“cr aticn, in

J
s. waere the

violation of Article VIII:1(co). 3 . case
ity rsauirement, the »roduct
.'n

product wis en reute cr did now meet the guan
would subscquently te imported uncur 2 new ol

lArtic;: VIII.Y reads:

(a) All fees znd charges oi whantzver character (o

import and export cutius and other tnzu texes within

of Article III) irmposcd by contractin~ parties on cr

connexion with importatior or CX?Orudtlun shzll be limited

wacunt to the opoproximatc cost of services rendered and s:

not represcnt an indirect jrotection to comestic procucts or 2
toxation of imperts or exports for fiscal purpos

(b) The contracting wnrtiecs recognize the need for reducing
the number and diversity of fuos and charges roferrsd to i
sub-parcgravh (n).

( ) The contracting parties olso recornize t 2
dnimizing the 1nc1acnue end corplexity of import and export
formelities and Tor decreasing ond simplifying i >
documentation requirements.
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deposit. Where this happened, he argued, there would be two z2dditional

cherges on cr in connexion with importaticn. i.c. the forfeited security
deposit znd ccncomitant administrative exvenses anc thc costs of the new
security deposit with corcomitant administrative expenses.

3.41.He further noted that Article VIII:i(c) exhorted the contre cting
varties to minimice the incidence and cormulexity of impor:t and export
formalities and tc simslify import documentation znd reguirements. He
argued that, while thers may have been no affirmative oblization to decrease
such compiexities, thare wes irherent in this Article a duty not to

increase such adninistrative burdens Wﬂluh acted as restrictions on trade.

3.12.The revrescniative cf the Europear Cormunities nrgued thet the lodging
of a security at the time of filing the 2uplication for a certificate was
an integral part of the import certificate system because the security

was necessary so that certificates would be repressatative of the actual
volume to be 1mporzed in order that it wouid be possible to follow the
evolution of trade. He argued that the sccurity wos a& guarantee thut the
certificates were genuins 2and, when the goods nzd been imported, the
security wa2s released. He arzued tast the guestion of two sccurities

never arcse for ny operation not carriad out by thec importer, since the
letter rneeded only one certificste for each operstion.

3.43.1e¢ argued thzt tae firnancial cost of the sccurity. waich was in the
form cf 2 panker's guzrantee, could not be regirded as an additional‘levyﬁ
but only as =zn administrative cost item which in fact was o very small
amount ccmmeared with tie cost of cther =adninistrative formalities rejuired
for any 1myort, and certzainly lower than the cost of import formalities

in the United Stotes where customs clearsnce precedures were particularly
burdensome.

3.4l The reosresentative of the United States ncted thot Article VIII:3
stated thot 'no contracting party shall pos« substantial penalties for
rinor breaches of customs regulztions or procedurcl requirements .1 He
arzucd that the substantial penslty of feorfeiture of zll or part of a

l—'- o

lArticle VIII:3 rzads:
“3. Uo contracting party snzll impcse substantinl peneliies for
minor breaches of customs rezulations or procedural requirsuments.
In particular, no penzlty in respect of any omission or rmistake
in customs documentstion which is ezsily rectifinple ~nd
cbviously made witnout froudulent intent of gross negligence
shall be grecter thon necessary te servae merely 53 a warning.”



security deposit., if on article wis importcd bpelcw the minimun impor:t
price. if the wroduct was not imported within seventy~five doys cr, if
the totrl zmount oi the sroduct was not imperted. impesce @ subst ﬂntﬂ'l
penolty for mincr bresches of orocedural reguirsments cal worked te

inhibit importotion in violzticn of thoe yprovisicns of Articlce VIIT:Z.

~

3.45, ¢ charsed that earl violated‘"

Tiect of the Corrauni . to uhcer+%ift0 e
the complete eliminction of the nermal commtrulaL-prhculc: of long~-tern
contracting.,  He further charges oot this systen alse nampered morict
development activities ené disrupted the forvard plonning of baﬂ*r:_rs,
processors and srowers. Hz noted that the nornsl six-month or one
controet was no longer Teasitle in light of the risis inucerent in tae
seventy--five duy validity licence, wonich invelved strict guanntity and. in
regord to tomato concentrates orvice requirenants.

1

3,560 de elaimed that, in addition, access was uncertain becouse of the
tossibility that 1mp0“t licerces could be restricted or suspenced b ony
voint of time. He noted the Community coatention thnt the liccnce itsclf
inereacsed the certuinty thot no sofeguard =cticn could be Token ogainst
the product ang the assurance thot o liceoncc. cnce issued. would nct de
revokaed, obut stated thoat he was unatle to find 2ny sts tymw~t

bbuLatlon tc this effect. He ifurther nsted thot in cne case.

3 e

licences already 1ssued had becn rovokced while zoGds werds in
wondaered waat mict occur vlth respect to wcwatries whoere no
rzlaticnship existed, and »orticulerly, whers there were nc
scutlnL forth the guarantee tuut llcchcs woull net ou revoxc
Irrespective of this gquestion, he -rgucdé thet o & ¢

seventy-five deys was not couivalont to o lenz—term coutrect
represented aa acturl sale siz-months to one yeor in the futurs ond
which providuc logal remedics 1f the contract was not fulfilled, which
ned beor the normel commercial wractic. for the products in guestinn

before this gystem vos inplonents

3.47. The representative oF She Suropeun Corsmmities nrgued that
critielzizy, the liconsing systcﬂ because o1 1ts soventy-Iive

OL the grounds uL»u, beyond such @ pericd it crected anm umecertainty Sov
thie operster, in ¢ H2lt : »ractice ol lcng~tgrﬂ contract

was wujustificl. ¢ wordd, ho t“*uLE, ipciuding tao
Statee, wos there ! ystem guarantocing to opernters that
tcken in pursuance, fer imstznce,. of Article YIN. weuld ot b
for oay specificd peric? of time. o uctes that. in theory., an
could obtailn 2 licenece scoventy-five dsyve before the izperiation s
expeeted o talie ploce cnd, in anct, i1n such o case. the ilmporter —moutll
undertake on cbligation to impavt. Tov¢ver? he notad, the iwnorter
would receive, with tho licunce issued, -n absolute unrzntee re-oxdin,
the realizetion of the invgortation concernca, leavin* Nim LOrLCver gons
margin of flexibility by nermitiing o 5 por cent varistion in cither
direction frem the gquantity stated on t

<

he certiticate. without
reimbursement of the security being aiffected.
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3.L4Z.With regard to the criticism that this commitment by the importers
ccnsituted an =dditionzl obstacle, he stressed that, in oractice, this was
only = Tacility affcrded to the 1xnorte*. He argued thzt it was clear that
an irmporter would aot apply for = licence before he hal entered into a
ccatrzet with za exporter a2nd, in this case, the cbligotion to import could
notT normally be regarced as inveolving any risk. However, he argued, if an
mperter winted to have more freedem, he had every possibility to obtain a
licence =t the time when ths souods were apprcaching the frontier and, at

i ace, the obligation to imnort resulting from the licence, which had
bzen criticized by thce United States, wzs no longer meaningful as such.

.
e S e

sit system was indeed an o6diticnal administrative form:lity, but that
it was not inconsistent with the GATT provisions and was limited to the
strict minimum necessary to nermit meaningful surveillance, and in no way
constituted an obstacle to trade.

3.Lo. He concluded with +the argument that the certificate with security
depos

3.50. The representative of the United States argued that the seventy-five
oy velidity lindit for = licence., the cormitment to import exzctly the
guontity stated iz the licence, and the uncertainty caused by the arbitrary
ability of memper States to suspend import licencss clearly were contrery
to the provisions of Article VIII. He noted the Community allegation the
the cost of the security devosit w2s simply the cost of an administrative
service within the wmeaning of Article VIII, and was used as 2 statistical
tool. e zrgued that the licence was nct merely a statistical tool but a
permit te import 2 specifisd guantity within 2 limited time period. He
argued that, while the cost of a bank guarantee might be minimzl, assuming
on importer could quelify for such 2 guaraontee and did not have to post
the actuzl security Geposit, the threat that the entire security deposit
ight ve forfeited, if the conditions in the licence were not clearly met,
went Tar beyond tie intent of Article VIII =and impesed zn zdditional
charge ia violaztion of Article II.

51. ihe representotive of Australis supported the United States® argument
at 5 el¢t1ni tc the provision of the required sscurity .
arzd to be inconsistent with the provisions of Article VIII.

Previous ZATT excminstionsci licensing systens

ed ‘t-bcs noted that licensing systems
for surveillance, with 30tent ia restrictive consequences. had been
used 1n instances wnen there wags ancther justification for the restriction,
i.e. balance of payments. However. b 2rgued, thosz uses had been severely
criticized. He argued that even in bolance of payments and other cases
involving the use of irade measurss, which had come before CATT Panels and
Working Parties, the COUTRACTING PARTISS had scrutinized in great detail
the mechanics of licensing systems 2nd import desosit schemes ond had
insisted that tnose systems not be prolonged beyond o time when there wa
2 Justificztion ©or import restrictions under some other Article of the

GATT,

The representative of the Unit

(1)'*<: )
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3.53. The representative of the Furopean Communities noted that references
had been made tc previous scrutinies. by GATT Working Parties . of measures
such as licensing systems and/or import deposit schemes showing that the
Working Parties insisted that those systems be eliminated as promptly as
possible. However., he pointed out that in some cases these were not
opinions expressed by the CONTRACTING PARTIES but by certain members of the
relevant Working Parties. Moreover, he argued that it seemed preferable to
base the reasoning on the text of the General Agreement itself,

3.54% In addition, he argued, these views related to exceptional import and
export measures which were introduced by contracting parties because of
serious temporary difficulties, in particular balance-of-payments reasons.
He argued that these measures were being represented to the CONTRACTING
PARTIES. by the apolying countries, as being of an essentially temporary
nature and were, therefore, of an altogether different type from the
measures which were being examinzd by this Panel. He further argued that,
in these circumstances, it was not surprising that some members of the
Working Parties had expressed the wish that the elimination, which had been
expected or announced, by the countries irmosing the measures be achieved
as promptly as possible. This, he argued. would not be regarded as the
general view of the CONTRACTING PARTIES that all import or export measures
imposed by any contracting party consistently with its obligations under
the General Agreement be eliminated as promptly as possible.

Article II

3.55. The representative of the United States noted that Article II:1(bv) of
the General Agreement stated * 1at products incli..ed in bound Schedules of
concessions shall be exempt from all other duties or charges of any kind
imposed on or in connexion.,with importation in excess of those imposed on
the date of the agreement. He further noted that there were exemptions

lArticle II:1(b) reads:

“(b) The products described in Part I of the Schedule relating to
eny contracting party. which are the products of territories of
other contracting parties, shall, on their importation into the
territory to which the Schedule relates. and subject to the terms.
conditions or qualifications set forth in that Schedule, be exempt
from ordinary customs duties in excess of those set forth and
provided for therein. Such products shall also be exempt from all
other duties or charges of any kind imposed on or in connexion with
importation in cxcess of those imposed on the date of this
Agreement or those directly and mandatorily required to be imposed
thereafter by legislation in forece in the importing territory on
that date.
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from this sub-section, including those for internal taxes consistent with
Article IITI, Countervailing Duty or Anti-Dumping Fees. and other fees or
charges cormensurate with the cost of scervices rendered.

3.56. He argued that the mininunm import price system for tomato concentrates
cperated as =2 charge on imports and not merely as a price below which the
product could not be imported. He further argued that for both tomato
concentrates and the other specified proécducts subject to the licensing
systar. charges in cxcess of the bound lovels were levied through lost
interest, debt servicinzg. and clericel and administrative costs associated
with the provision ci sccurity devosits and alco, to a nuch greater extent,
through the forfeiture of scecurity deposits if the importation dié not occur
within the seventy-7Tive day validity of the licence or. if the minimunm
import price for tomato concentrates was not respccUcd. e charged that,
for tonmato concentrates, even if the c.i.f. price, increased by the customs
duty, was only slightly below the minimum import price. the entire security
deposit was forfeited with the result that the prcduct coulé be cherged an

amount far in excess of the bound rate. He argued that all of these
charges should b: considered as charges izposed on or in connexion with

irportation in excess of +hOaL allowed in Article II:1(b). In this
connexion, he noted ‘hat the languege in this irticle was considered to be
ving no flexibility for small cherges or variable charges

all 1nclu51vC , de

s}

]

3.57. He 2rgucd thet those security deposits related neither to the cost of
services rendered nor to the enforcement of any legitimate system of import
administration, He also argued tiat there was no »rovision to be found in
the Regulations for the refund of the doposits, meking it impossible to
calecul te the likely cost of ¢ Lt sorvieing. thu creating an element of
unpredictability which zervsd a5 = warrizsr £o trade.

3.58. The represertative of Australia argued that the requirement for, and
the diresct and indireet costs of zecuring security deposits, and the more
substantial costs resultinc frox 1ny sceurity deposit Torfeitures.
constituted charges on imnorts of o kiad specifically proscribed by
Article II:1{(b), in that they vers chargcs cthcr than ordinary customs
duties which were not levied or leviatle at the time thz items were bound.
3.59. He further argued tiat, cven 1T these charges werc not of a type
proscribed by Article II.1(b). there remained the objection that these
neasures resulted in th: total level of charges levied exceceding the levels
bound in the Community’s GATT Schedulz. In the case of canncd peaches and
canned pears, he argued that the lovel of customs duties levied on importa-
ticn into the Community was already cguivalent to the bound rate which the
Community had undertaken no* to excceed. Therefore. he argued_ if that
bound level wacs excceded, no matter how smell tho margin may heve becn,

c
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g

il

then a contractual commitment would have been breached and the -xnortlng
countries’ rights would have been impaired.

1 . R \ . .
Jackson, Joan World Trade and the Law of GATT, Bobbs, Merrill 1969,
page 203. ‘ o o



3.60. The representative of the European Communities noted the United States
arguments that the minimum import mrice and asscciated additional

security system, as well as the import certificaste and associated security
system, were in breach of Articles II and XI st the same time becausc,

the minimum import price and import certificatz securities operated es
charges on imports, and because the minimum import price and the import
certificate operated as restrictions on importation znd as import barriers.
He recalled thet the General Agrecment mede a clear distinction between the
measures referred to in cach of these Articles. Hc noted that Article II
dealt only with tariff matters, and Article XI dealt only with non-toriff
measurcs. He argucd that, in view of the different nzaturs of these metters,
the United States position was self-contradictory to the extent that it
attempted to identify the minimum import price system and the import
certificaste systes as both tariff and non-tariff messures.

3.61. With regard to the minimum import price and associated additional
sccurity, he repeated the arguments presented in paragraphs 3.33. 3.3L and
3.35 with respect to Article VIII, to the effect that z measure within
the purview of Article XI. as was the case in the Community view in this
instance, could not be incomsistent with other provisions of the

General Agreemcnt.

3.€2. He admitted that the security could be forfeited in certain cases
but, in actual fact, forfeiture wes highly improbable, in view of the
nature of the system which resulted in operzators complying with the
minimum price obligation. He stated that, from 1 September 1975 to
February 1977. there had been forfeitures in only seventeen csases,
represaenting only 0.15 per cert of total Comruni*y imports of tomato
concentrates during that time period and morecover. there was no case that
had concerned any import from the United States. Ke argued that such
forfeitures should not be viewed as an additional levy but rether as pert
of the minimum import vrice svstem in the sense that it was a penalty
intended to discoursge importcrs from infringing the obligation to comply
with the minimum import pricc raquirement. He further argued that this
was in line with any administrastive practice followed, where non-compliance
with an obligation of this kind had to be sanctioned and the fact that
this penalization had financial implications could not be sufficient
reason to deviate from a correct appreciztion of the legel situation.

3.63. He argued, in a similar manncr. that the import certificote and
security system for the specificd products was an zdministrative formality
which was in accordance with the provisions of Article VIII and therefore,
could not at the same time be considered to be inconsistent with the
provisions of Article II.
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Article I

3.6L. The United Statces representative noted that the Community Regulations
in question provided an exsmption from the security deposit which enforced
the minimum import price for tometo concentrates to any ccuntry which
guaranteed thet its duty peid price on import intc the Community would rot
be belcw the minimum. iHe argued that such 2 provision ezmounted to
conditional rost favoured petion (MFN) treatment inconsistent with the
provisions of Article I of the CGeneral Agreement since it removed cne of
the requirements for the guaranteeing countries whilc leaving a burden on
other countries. He maintzined that only countries with State trading or
central marketing organizations could benefit from this provision since it
involved & guarentsed price which was only possible in 2 controlled price
economy .

3.65. The reprcsentative of the Zuropean Communities noted that the
Cormunity prevision concerneé dic not make any distinctiorn based on the
economic system, or any other factor boetween third suppliers and, that the
rossibility to guarantee that the rinirum rrice would be respected was open
to all. uncoxnditionally. Consequently. he zrgued that this provision was
fully compztible with the most favoured nation clausc of Article I of the
General Agreenment,

3.66. He noted further that. from 2 practical and factuel point of view, it
was not true that only countries with State trading or controlled prirce
economies could benefit from an exemption from the sccurity. Ee stated that
irn other agricultural sectors, where commen market organizations comprised
strict.y identicazl provisions, the Community couli. demonstrate that many
supplying countries with liberal economics, i.e. without State trading
organizations or controlicd price eccncmies, had »rovided guarantees that
minimum prices would be respectad. =2nd thet these guarantces operatcd to the
mutual satisfaction of both parties.

Iy

D

lArticle I.1 reads.

"1. With respect to customs duties and charges of any kind imposed on
or in connectior with importetion or exportation or imposed on the
international transfer of payments for imports cor exports, and with
respect to the method of levying such duties and charges. and with
respect to all rules =2nd formalitics in connection with importzaticn and
exportation. and with respect to all matturs refoerred to in

paragraphs 2 znd 4 of Article III * any advantage, favour, privilege or
irmunity granted by any contracting party to any product originating in
or destined for any othcr country shall be accorded irmediately and
unconditicnally tc the like product originating in or destined for the
territories of all other contracting parties."”
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3.67. He accepted that therc were supplying countrics which did not have
the necessary administrative machinery to meet the requirement to provide
an adequate price guarantce, but he argued that such countries were not
justified in inferring that rcquiring such a guarantee was z violation of
the most favourcd nation clause of Article I.

Article XXIII

3.68. The representative of the Unitcd States noted that Article XXIIIl
stated thot any contracting party which belicved that & tencfit accruing
to it directly or indirectly undcr the GATT was being nullifiec or
impaired, or that the attainment of any cbjective was being impeded zs &
result of the application by znother contracting party of any ncasure

1

Article XXIOII reads:

1. If any c-ntracting party shculd consider that ary benefit accruing tc &
directly »r indirectly under this Agreement 1is being nullifieé cr impaired cor
that the attalnment »f any objective ol the Agreement is being impeded as the

result =f

(a) the failure f an~ther contracting party t> carry cut iés cbligaticns
under this Agreement, -r

(b) the application by ancther c-ntracting party of any measure, whether or
rct it eonflicts with the provisions ~f this Agreement, or

(c) the existence <f any . ther situati~n,

the contracting party may, with a view to the satisfactery adjustment ~f the
matter, make writtern represertaticns or rroposals %c the cther centracting party
~o parties which it consider ¢:c be concerned. A~ <¢ontracting rarty thus

appreached shall give sympathcetic consideraticn to the vepresentaticns -:
prcpesals made tn 1t,

2. If nc satisfactrry adjustment is effected between the contracting parties
concerned within a reasonable time, cr 1f the difficulty 1is of the type describded
in paragraph 1(c¢) »f this Article, the matter may be referred tco the CONTRACTING
PARTIES, The CANTRACTING PARTIES shall promptly investigate any matter sc re-
ferred tc them and shall make appropriate rec~mmendaticns to the centracting
parties which they censider tc be cincerned, or give a ruling cn the matter, as
apprcpriate, The CONTRACTING PARTIES may consult with contracting prarties, with
the Ecenemic and Social Ccuncil ~f the United Natileorns and with ‘any apprrpriate

necessary, 1f the CANTRACTING PARTIES censider that the circumstances are serious
encugh to Justify such action, they may authorize a contracting party .r parties
to suspend the applicatien te any ~ther c¢-ntracting party ~r parties ~f such
concessions or -ther cbligaticns under this Agreement as they determine to be
apprepriate in the circumstances, If the aprlicatisn t- any contracting party cf
any ccncession cr other ebligati~n is Iin fact suspended, that c~ntracting party
shall then be frec, nnt later than sixty fays after such acti~n is taken, t~ give
written netice te the Executive Secretary® to the CONTRACTING PARTIES .f its
intenticn t~ withdraw fr-m this Agreement and such withdrawal shall take effect
upsn the sixtieth day follewing the day on which such notice iz received by hin.

"
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whether or not it conflicted with the provisions of the General Agreement,

r the wxistence of any cther situation. could attempt to get redress for
ificatiorn or impeirment. Ee claimed that the CONTRACTING PARTIES
hed , in thc past, rescted Tavourably to those complaining countries who-rould
show that rezulation:z, licensing systems, import depcsits and other
obstacles were unjustified impediments tc trade, nct taken on = temporary or
emcrgency basis. de argued that these Community regulations were definitely
not for cmergoency or temporary use but were used to protect domestic
producers to the detrirent cf countries with whom trade ccncessions on the
products involved had becn negotizted and thereby nullifizd or impaired
thosc concessions turough violations of the spirit and letter of the GATT.
He noted thst the major products of concern to the United States in this
case were bound 1ncluding tomate concentrate which was subject to the
minimun import nLlc

9

S
<
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3.65. He zriued thot the cumulative effcct of these regulations was to
directly ond inéirsctly burdsn and restrict the tr ade invelved. He claimed
that there was not only 2 direct financizl cost arising from.the import
licerce witih sccurity doposit reguircment but also, an additional zdminis-—
trative Jurd** with an assceiatad

. cost factor and clement of unpredicta-
not exist when the products were bound
tna‘ these peints inhibited trade and,
t i@ value of the binding.

[o7)

bility imposed on tradsrs. whict

in tae Comuur ty Schedule. e
individually and collectively.

),Jl'
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3.7C. iHz argued that the nminimum import price for tomato concentrates
operated in such a way as to levy an additicnal charge, which raised the
price »f the imported product. tihus increzsing protection asbeve the level
permit.ed by the concession re .e of duty and vic ating the provisicns of
Article II of tae GATY, He further arzuzd that such a charge was also an
irpairment of o {iradc concession within the meening of Article YXIII. He
also zrgued .sat the provisions =1 Article II assumzd access =zt the
‘negetiatad bound lev L ancond*tlon:llj and that the conditicn. of a minimum
ipport rrice on 2 boundé item wes, in itsclf, an impairment, apart from and
in additizan to thc ncted charses., : .

2.71. He r
countriszs
the cuses in

after Uruguay invokesd Article XXIII against fifteen
nel appointed by the CONTRACTING PARTIES to oxaminc
ported taszt

clzar infringement of the provisions of the
or in cther words, where measures are applied in
conflict with the provisions of GATT and erce not vermitt=d under the
terns of the relevant p ctceol under which the GATT is applied by the
contracting purtj the action would, primz facie, constitute a case of

al
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nullification or impairment and would ipso facto reguire ccnside
fa¥e)

of whcther the circumstances zr: sericus cnough to justify th
authorization or suspension of conecessicns or obligations. ™+

.

Accordingly. he siated, the Panel recommended. in each case v

al
was clearly nmaintained in contrazdiction with the provizions of thes Gener

Agreement | that the measure in guestion should be removed. He ncted that
among the measures which the Pancl roccmmended should be removed were the
permit requirements of Belgium, a2lthough the 3elzian Government had stated
that the pernits were grented automatically, free ¢f charge, ané with no
distinction between sources of surply. e zlso noted that in the cese of
beef meats, it was statod that the pormit could bo used to alminister a
quota if one worc enforeed, although at the time in gucstion such quote

restrictions were not apolicd.

3.72. de recalled that the Panel had considered that in so far as it had

not been established that the Belgian EL“SJrLQ r'gardi 12 ivort i;.ua
requirements and such quotas es might cxist wore boing apnlicd consist
with the provisiouns of the General Agrecm:n» it hnag te proceed cn th
assumption that their maintenance could nullify or inpair the benefi
accruiﬁg te Uruguay under thoe Agrocment. He further reco

Panel had therefore ceoncluded taat the "“”“RA”“’ G PARTIE
to the Government of Belgium that it give immedizte consi
removal of such measures.

1 . A
¢_instruments and Select=d Docurments  Hleventh Supplument |
oage 100, parcgroph 15.

This conclusion, on nazc 108, Basic Inctruwnents and Selectol
bocurznts, Lleventh Supplerent. roads:

" . 3 - M S
(¢) As remards toe import

nay uvxist the Panel consi
csta t.gloug.-.) that

Tor ~s 1t has no

Se i

with the provisions cof t
ehdalefo]

1 i ement or 2are permitted by
the torms of the Prb ccol under which Belgium epplies the GATT.
it has to preocced on the assumption that their maintenance can
nullify or impzir the buncfits zcer ing to Uruguzy under the
Arrcement. It concludes. therofor. that the CONTRACTING TART
snculd recomuwend to the Covermment of Belgiws that it give
immcdaiate considorztion tw the removal of thesc measures. The
procudure sct out in poar 20 o the Pnncl & renercl repert
would become appliccdble in the ovent of the Government of Bolgl

failing to carry out this recormmendaticn.”

cnrients apd such gquotas as
< been
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3.73. He then argued thet. sincc there was a prima facie case of nullifi-
cetion or impairment arising from the measurces introduced by the Community
with regerd tc the specificd processed fruit and vegetable products, it was
the Community’s chligation to remove the measures in guestion. He further
argued that it was clear GATT oractice that any question cf the degree of
impairment of 2 concsssicn should be determined only after a determination
had been mads on the GAIT consistency of the nsasures in question.

3.7h. He stated that 3z mejor concern of the United States was that this
system had nullified cr impzired important trade concessions negotiated and
paid for by the United States and had resulted in 2 clear interfercnce with
the importaticn into b products of major concern to the
United States. He argued that the t that previous national quantitative
limitations had limited the United ! shere of the Community market
should in no way prejudice the qute s in attempting to gain access
tc the Ceorxunity which had been barg or in previous trade
negotiations.

(‘
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3.75. He further stated that. in light of rrevious mropcsals to extend and
tighten the systern then in effe et , the ‘mited States was increasingly
concerned that trads concessions woula be further eroded_ resulting in more
serious impect on United States trade should this syst;m be justified.

He reiterated ‘h at this was not merely an academic exercise in so far as
the United States was concerncd dut tha it involved an impcrtant question
of princigple wi h significant implications for the world trading system.

3.76. The regrasentgtvvn of tho Europe an Cormunities noted the United
States argument thet. under GALT precedants. any infringement of a GATT
provision autcmatic lly constituted a Erlma facic casc of nullification or
1mpa1rmcnt under Articls XXIII K dut maintained the Community view that no
GATT provision had teen 10.r1ng:” by the Community Regulations and
therefore, thsre was nc such nrirma facie casc.

3.77. He argued that the minimus import prices for tomato concentrates were
fixed taking into account thc need to cnsure harmonicus and normal dcvelop-
ment of competition with third countries and the irpact of the charges
asscciated with the sscuritiss and licences, which 4id nct exceed 0.005 per
cent. Consequently. he arzued, the advantages resulting for the United
States from the General Agrecncnt were neitner nullified nor impaired by
the minimum import price system.
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3.78. With regard tc the fact that an advantage resulting for a contracting
narty from the General Ajresment could be nullifisd or impaired by 2
measure consistent with the General Arnrzement. he recalled that Article YXITII
purported to maintain the balancc of <ccnomic advantages which had resuited
from rrevious exchanges of concessions. He argued that it could not be

the purvose of this Article to regquire 2 ﬂont”ac‘ing sarty to go beyond its
obligations under the Genersl Agreement  1f the action taken did not
impair-the economic balancz of concessions which Article XXIII was intended
to safeguard. In this respect, he rocalled that Community imports of
tometo concentrates from the United States. the di*-ct beneficiary of the
Commun, 1ty concession, amounted to US$163,OOv in 1975, US$123,000 in 19Tk
and zero in 1972, with a pcak of US$350 0CC in 1-73. He further recalled
that in 19TL-T5 the United States ranke d as thoe twerty-third Community
supplier of this product and accounted for about 0.1 ver cent of the
Comrmunity’s total imports whilc United Jtauﬂa axports to the Community
represented about 1.8 per cent of total United States cxports of this
product. Referring to the detailed figures that the Community had ore-
sentcd to the Panci . the representative of the Community said that the
total costs incurred by operators in respect of securities for certificates
and minimum prices . for total Community imports of processed fruit and
vegetables from the United States, did not reach $20C each year.

3.79. Considering that the conces : :
there had been no change until 19 res aranb tqc Sy
fronticr for this product by the member States, excep
tica resulting from the tariff equallzaulon rrocess wh
forescen, he argued that there hed been every Jpnor+un
exports to the Community to develor., but noted

stood at an insignificant level. Hc stated tha

the fect that the Comrunity market svas not at
becausc they werc competing in this market

: medifica-

whis was prooablv due to

ive to American cxporters
with othcr third coantry
G wh
5

exportars located closer t¢ the Community an s¢ supply pricas were
lower. Therefore he claimed, it was not jusitificd to argue thet eccnomic
wdvantaz::s rAla d to such 1uglgn1f cant and speradic trade volumes vere

3.80. He argued that, ccomsidering that the system was consistent with
Article XI it would be legitimate to claiz thzt this foct was sufficient
justification tu contend that no imbslance of concessions cculd result
beecause, in faet, Article XI was so l*"suf?1c1 nt znd belanced. He arguced
that the reason Artlclv XI authorizcé. in certain circumstances. the

imposition of import measurcs by o contractin: party vhereas ws a aeneral
rule such measures worce orohibitced . was that the circumsteances appeared to

-
be such that they cnsured in ancther way 2 balance ¢f advantagzes and
concessions. He argucd that this was so beeczuse Article XI authorized

4
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this exception when measures introduccé in the domestic market led to a
contraction in the supply of domestic products in the domestic market
(whether for the product itself or for the base product from which the
product ccncernzd was menufactured). In this case, he arzued, the direct
or indirect limitetion of the supply of the domestic product balanced
economically the resulting situation for the imported product.

3.81. In summary he stated the Community view that the minimum import price
system was consistent with Article XI of the General Agrecment, and that the
economic advantages resulting for the United States from the concession
granted hed in no way besn impaired or nullified by this systen.

3.82. With regard to the import certificate and associated security system
epplied to the specified products, he stated that the Cormunity's analysis
was that this system was in no way inconsistent with the GATT. He argued
that it was merely an administrative measure which had no influence on trade
and therefore, the advantages resulting from the tariff binding could not be
affected. ' '

3.83. He noted that the United States benefited from tariff bindings on
canned peaches. tomato juice. canned pears, canned tomatces and canned peas
which were subject to the import certificate requirement. He further noted
that, with regard to impcrts of peaches and pears, the United States ranked
as the fourth and fifth supplier . with imports amounting to US$5 million and
US$T million respectively. Hce stated that imports from the United States of
the other products concerned were nesligible . amounting to US$100.000 for
the three products togsther.

3.84. He arsued that it was not reasonable to assume that the decision by
importers to import or not to import would be affscted by the existence of
administrative measuras imposed in addition te other import costs whose
incidence was extremely small. In zddition. he argued that the import
certificate and associatzd security systcm had been in existence since 1962
and covered many egricultural items imported into the Community.

3.85. In summary, he statcd the Community view that the concessicns granted
to the United States werc in nc way impaired or nullified, in the sense

of Article XXIII of the General Agreement, by the operation of the import
certificate and associated security system which was fully consistent with
the provisions of the GATT.



Iv. NALYSIS AND CONCLUSIONS

(a) Import certificate and associated seeurity system

Article XI:1

4.1. The Panel began by examining the import certificate and associated
security system in relation to the Community ‘s obligations under Article XI:1
In this regard. the Panel noted that Article 10 of Council Regulation (EEC)
No. 516/77 stated thet: "The issuc of an import certificate shall be con-
ditional upon the following: - with respect to all products, the lodzing

of a security to guarantee the undertaking to effect certain imports for as
long as the certificate is valid ..." The Panel further noted that, without
prejudice to the application of safeguard measures, import certificates were
to be issued on the fifth working day following that on which the applica-
tion was lodged and that import certificates were to be valid for seventy-
five days. The Fanel considered that periing results concerning automatic
licensing in the Multilateral Trade Negotiations, this systen did not depart
from systems which cther contracting parties claimed were justified as auto-
matic licensing. The Panel alsc considered that automatic licensing did not
constitute a restriction of the tyve meant to fall under the purview of
Artiele XI:1. Therefore the Panzl concluded that the import certificate and
associated security system operated by the Community was not inconsistent
with the Community‘’s obligations under Article XI:1.

Article VIII

4.2. T : Panel next cxemined t! : status of the ir-crest charges end costs in
connexion with the lodging of thc sccurity associated with the import
certificate in relation to the Community's obligzations under

Article VIII:1(a). The Panel noted the complaint by the United States
representative that the interest charges a2nd costs associated with the
lodging of the security were imposcd as protection for domestic products
contrary to thc provisions of Article VIII:1(a). The Panel further noted
that Article VIII:1l(a) stated that: "All fees =nd charges of whatever
character ... shall be limited in amount to the cpproximete cost of services
rendercd and shall not represent an indirect protection to domestic products
or a taxaticn of imports or exports for fiscal purposes." The Panel also
noted the contention by the Community representative that the incidence of
these charges did not exceed 0.005 per cent. The Panel considered that these
interest charges ond costs were limited in emount to the approximate costs of
administration. The Panel further considered that the term "cost of

services rendered” in Article VIII:1(a) would include these ccsts of admini-
stretion. Therefore. the Pancl concluded that the interest charges and costs
associated with the lodging of the sccurity were not inconsistent with the
Community’s obligations under Article VIII:1(a).



L, 3. ”he Panel next examinsd the provisioans for the forfeiture of the
security asscciated with the import certificate in relation to the
oblizations of the Cormmunity under Article VIII. The Panel noted the

a becav=e inportation did not tzke tvlace within the seventy-five

v of the certifizate, this forfeiture should be considered as a
char;e '1 connection with importation in viclation of Article VIII.1(a).
since thz immortation would likely take place later under a2 new licence.
The Panel further noted the argument oy the United States representative
that the forfeiture of all or part of this security imposed ‘substantial
penzlties for mincr treaches of customs rsgulations or procedural
reguirerments  in viclation of Article VIII:3. The Panel considered that
such a forfeiture could not logically be accepted as a charge "“in connection
with importation’ within the meaning of article VIII:1(z). since no
importaticn had ccecurred. but only as 2 penalty to the imvorter for not
fulfillinz his oblization to complete the importation within the
seventy-five day time-limit. The Panel further considered that such a
penalty should b° considered as part of =2n enforcement mechanism and not

as a fee or formality “in connection with importation within the purview
of Article VIII. As a result, the Panel considered that Article VIII was
not relevant, and therefore concluded that the provision for the forfeiture
of the security associated with the imnort certificate could not be
inconsistent with the ovligations of the Cormunity under Article VIII.

3
argument by the United States representetive that vwhen a security was
e
1di

(D

4.4, The Panel next examined the cblizations which the importer had to
undertake when he applied for the irmport certificate in relation to the
Community s obligzations under Article VIII. The Panel ncted that the
importer when aprlyin: for the ~ertificate. must 2greeto complete the
importation within the seventy~five day validity limit of the certificate
and, to import the quantity stated on the czritificate plus or minus

S per cent. The Panel further noted that the importer was not required
to obtain an import certificate when a contract was sisned, but could wait
until the product was aporoaching the Comrunity frontier. The Panel
further considered that these cbligzations, which had to be assumed by the
importer <wers not onerous enough to violate Article VIII. Therefore, the
Panel concluded that the ohlizations which hzd to be undertaken by the
importer when he applied for the import certificate were not inconsistent
with the Community’s obligations under Article VIII.

L.5., The Panel then cxamined the relevant Community Rezulations to determine
1T mempzar States hzd the authoritJ to ,*01trar117 suspend 1mﬁort
certificates. and, if so, to examine this authority in relation to the
Community ‘s obllwtlow under Article VIII. The Panel noted that the
United States represantative had arsued thah the uncertainty caused by the
arbitrary ability of member States to susnmend import certificates was
contrary to Article VIII. On examining the relevant Community Regulations,
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the Panel was unable to find any provision which allowed member States to
arbitrarily suspend import certificates which had already been issued.

The Panel noted the assertion of the Community representative that an import
certificate, once issued, could not be revoked and could not be subject to
any subsequent safeguard action. In this connexion, the Panel further
noted that member States could totally cor nartlally suspend the issuing of
new import certificates, pending Cormunity action in response to a request
for safeguard action by a mermber State. The Panel also noted that such a
request must be acted upon by the Community within twenty-four hours.

The Panel considered that such a short delay would nct cause arny harmful
disruption of trade. Therefore, the Panel concluded that the authority of
member States to totally or partially suspend the issuing of import
certificates, pending Community action in response to a request for safe-
guard action, was not inconsistent with the Cormunity's obligations under
Article VIII.

Article IT

L.6. The Panel next examined the status of the interest charges and costs

in connexion with the lodging of the security associated with the import
certificate in relation to the obligations of the Community under Article II.
The Panel noted the arguments by the representatives of the United Siates
and Australia that these interest charges and costs were charges imposed on
or in connexion with importation in excess of those allowed by

Article II:1(b). The Panel accepted the argurent that these interest
charges and costs were in excess of the bound rate, but noted that they

had been found to be limited in amount to the anprox1mate costs of administra-
tion in accordance with the provisions of Article VIII:1(a). The Panel
further noted that Article II:2(c) stated that: “Nothing in this Article
shall prevent any contracting party from imposing at any time on the
importation of any product: ... fees or other charges commensurate with

the cost of services rendered.” The Panel considered that the term "fees

or other charges commensurate with the cost of services rendered” in

Article II:2(c) would include thesc costs of administration. Therefore,

the Panel concluded that the interest charges and costs in connexion with
the lodging of the security associated with the import certificate were

not inconsistent with the obligations of the Comrmunity under Article II.

4.7. The Panel next examined the provision for the forfeiture of the
security associated with the import certificate in relation to the
Community's obligations under Article II:1(b). The Panel noted the
arguments by the representatives of the United States and Australis that the
forfeiture of a security was a charge imposed on or in connexion with
importation in excess of those allowed by Article II:1(b). The Panel
con51dered that such a forfeiture could not 10g1cally be accepted as s
charge "imposed on or in connection with importation” within the meaning of
Article II:1(b), since no importation had occurred, but only as a penalty
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to the importer for not fulfilling the obligations which he had undertaken
when he applied for the certificate. The Panel further considered that
such a penaity should be considared as part of an znforcement mechanism
and not as 2 charge "imposed on or inconnection with importation™ within
the purview of Article II.1(b). As 2 result, the Panel considered that
Article II:1(t) was not relevant, and therefore concluded that the
provision for the forfeiture of ths security associated with the import
certificate could not be inconsistent with the Community's obligations
under Article II:1(b).

{(p) 1!4nimum import price and associated additicnzl security system

4.8. The Panel began its exarnination of the minimum import price and
associated additiomal s=curity systom for tomatc concentrates by noting
that the representative of the Unitzd States had arzued that this system
was 1nconsistent with the Community’s obligations under Articles II, VIII,
XI and I of the General Agreemsnt. The Panel further noted tnat the
representative of the Community had zrgued that this system was justified
by the provisicns of Article XI:2. Therefore, the Panel decided to examine
the minimum import price systenm first in relation to the provisions of
Articlz XI, =2nd then in relation to the other Articles of the General
Agreement teXen up by the two parties.

Article XI:1

L.,9. The Panel examined the minimum import price and associated additional
security system for tcmato cencentrates in relation to the obligations of
the Community under Article XI.1. The Panel noted that Article 3 of
Council Resgulation (EEC) Ho. 515/7T, provided that "A minimum price for
tomato concentrates falling within subheading 20.02 C of the Common
Customs Tariff shall be fixed each year before 1 April for the subsequent
marketine year." The Panel further noted that this minimum import price
was enforced by the followins provision of Article 10 of Council
Regulation (EBC) No. 516/77: 'The issue of an import certificate shall
te conditional upon the followins: ...

v

i

- for tomzto concentrates. th2 lodging of an additional security
tc puarantee that the frae-azt-frontisr price of the products to be
imported under cover of the certificate plus the customs duty
payavle thereon shall tog eq

minimunm price ... The 3

to any gquantities irmporte

price ...~

G e
curity shzll be forfeit in proportion
4 price lower than the rminimun

The Panel furthecr noted the zrgsument by the representative of the
United States that this system prohibited importation of goods below a
certain price andé was, therefore, 2 restriction within the meaning of
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Article XI on the importation of thesz goods. The Pznel also noted the
argument by the representative of the Community that this system, as
enforced by the additicnal security, was a non-tariif meesure and that,

in principle, impeorts cf tomato concentrates into the Cormunity werse
allowed, but not below the minimum price level. The Panel further noted
the argument by the Community representative that. in view of the nature
of the system itself, which resulted in importers complying with the
minimum price obligation, the 2dditional s=zcurity had been forfeited in
only a very limited number of cases. Finally, the Panel noted the
assertion by the representative of the Community that this system was a
measure which fell within the purview of Article XI and Article XI zlone,
and furthermore, that it qualified for the exemption from the provisions
of Article XI:1 provided by Article XI-2(c)(i) and (ii). Having noted the
foregoing, the Panel considercd that the minimum i"port price system, as
enforced by the addltlon al security, was a restriction “other than duties.
taxes or other charges' within the meaning of Article ¥I:1. Having noted,
in psrticular, the claim by the representative of the Community that tais
system qualified for the exemption from the prcvisions of Artiecle X1:1
provided by Article XI:2(c){(i) and (ii), the Panel concluded that the
question of the system’s consistsncy with the Comrunity's cbligations under
Article XI could only be decided after an examination of the system in
relation to the provisions of Article XI:2(c)(i) and (ii). One nermber of
the Panel considered that the minimum import price system, es enforced by
the additional securlty, could well be applied in a way which \oula qualify
it as a restriction "other than duties, taxes or other charges” within the
neaning of Article XI:1. Howevar, having nocted the explanations given
with respect to the functioning of the sys+e . this member considered that
importation of tomato concentrate at a price lower than the minimum price
could still be carried out by importers who had an interest in doing so.
He further considered that the system overatei in 2 way to levy an
additional charge which raised the price of tomato concentrate imported at
a price lower than the rminimum price. Therefore, he concluded that the
minimum import price system was not belng n;orced in a2 manner which would
qualify it as a restriction within the me ning of Article XI.

Article XI:2(c)(i) and (ii)

4.10. The Panel then examincd the minirum import prtoL and associated
additional security systen in relation to the provisions of

Article XI:2(c)(i) and (ii). The Panel began th 1is cxamination by
considering if tomato concentrate qualified as an “agricultural or fisheries
product imported in any form” within the meaning of Article XI:2(c).

The Panel noted the interpretative note on pare 65 of Basic Instruments

and Selected Documents (BISL) Volume IV, which stated "The term ‘in any
form' in this paragraph covers ths same proeducts when in an early stage of
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proecassing and still perishable, which compete directly with the fresh
product and if freely imported would tend to make the restriction om

the frosh product ineffective.’ The Panel considered that tomato
concentrate was perishable because after z certain time it would decline
in gquality and vaiuz. The Panel also considered that tomato concentrate
could compete directly with fresh tomatoes in so far as a-larmse number of
end-uses were concarned. Therefore., the Panel concluded that tomato
concentrate gqualifield as an "agriculturzl or fisheries product, imported
in any form" within the meaning of Article XI:2(c).

4.11. The Panel next examined if the minimum import price and associated
additional security system for tomato concentrates was ‘"necessary to the
enforcement of” the intervention system for fresh tomatoes within the
meaning of Article XI:2(c). The Panel noted the report of the ninth session
Working Party on Quantitative Restrictions which stated that "... if
restrictions of the type referrad tc in paragraph 2(c) of Article XI were
applied to imports during that part of the year in which domestic supplies
of the product were not available, such restrictions would be regarded as
consistent with the provisions of the Article only to the extent that they
were necessary tc enforece or to achieve the objectives of the governmental
measures relating to control of the domestic product”. ... it would be an
abuse of intent of the provisicns under paragraph 2(c)(i) of Article XI if
contracting parties were to aprly restrictions to processed products
exceading those ‘necessary’ to securc enforcement of the actual measures
restricting production or marketing of the primary product - The Panel
further noted that the minimum import price and additional security system
for tomato concentrates was permanent, i.e. in cperation year round.

The Panel also ncted that the interveation system for fresh tomatoes, while
being permanently in force, operated only at certain times of the year,
i.e. when frash tomatoes were beinz marketed in quantities in excess of
commercizl merket reguirements. The Panel found that the

minimum impcrt price znd associated additional security system for tomato
concenirates would be ‘necessary to th2 enforcement of” the intervention
systen for fresh tonatoesessentially during those periods when fresh tomatoes
were being bought~in by the intervention organizations, and only to the
extent that the systenm satisfied the other conditions contained in

Article ¥I:2(c)(i) and (ii).

& like domestic product”
), and attempted to
idered as the like

L.12. The Panel next examined the
within the meaning of Article X (
determine which Community product should be co 2
Jdomestic product’ in relaticn to imported tomato concentrate. Having noted
that the General Agrecment provided nc Zefinition of the terms 'the like
domestic product™ or “like product’, the Panel review2d how these terms

had besn appli»d by the CONTRACTING PAPTIES in previous cases and the
discussions relating to these terms when the General Agreement was being
drafted. During this revizw, the Panel noted the League of Nations
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definition of “practically identical with another product” and the diverging
interpretations of thesc terms by contracting parties in different contexts.
The Panel further noted the definition of “like product” contained in the
GATT Anti-Dumping Code and the definitions of “identical goods™ and
“"similar goods” contained in the Customs Co-operation Council's Customs
Valuation Explanatory Notes to the Brussels definition of value. On the
basis of this revicw, the Panel comsidered that tomato concentrate

produced within the Cormunity would qualify as "the like domestic product”
but was unable to decide if fresh tomatoes zrown within the Cormmunity

would also qualify. As a pragmatic soluticn, the Panel decided to proceed
to determine if the other ccnditions set forth in Article XI:2(c)(i) and
(ii) were satisfied by the Community system. on the basis that “the like
domestic product’ in this case could be domestically-produced tomato
concentrate, fresh tomatoes or both.

4.13. The Pancl next examined the Community’s intervention system for
fresh tomatoes to determine if it qualificd as a governmental measure which
operated “to restrict the quantities” of fresh tomatoes or tomato
concentrates “permitted tc be marksted or produced” or “to remcve a
temporary surplus’ .of fresh tomatces "by making the surplus available to
certain groups of domestic consuncrs free ~f charge or at prices below the
current market level" within the meaning of Article XI:2(c){(i) and (ii).
The Panel noted that paragreph 1 of Article 15 of the Council Regulation
(EEC) No. 1035/72 provided that: ... producers' crganizations or
associations of such organizations may fix a withdrawzl price below which
the producers' organizations will not offer for ssle products supplied by
their members ...°  The Pancl further noted that this paragraph also
provided that: “The disposal cf products thus withdrawn from the market
shall be determined by the producers' organizations in such a way as not
to interfere with normal marketing of the product in guestion.” The Panel
also noted that paragraph 1 of Article 19 of Council Regulation (EEC)

No. 1035/72 providad that: “Where, for a ziven product on one of the
representative markets referred to in Articlce 17(2), the vrices cormunicated
to the Commission pursuant tc Article 17(1) remain below the buying-in
price for three consecutive markct days, the Cormission shall without delay
record that the market in the product in question is in a state of sericus
erisis.”’ The Panel also noted thet paracraph 2 of this Article stated
that: “Upon such findingz thc member States shell, through the bodies or
natural or legal persons appointed by ther for the purpose, buy in products
of Community origin offered to them, provided that these products satisfy
the rcquircments of quality and sizing laii down by the quality standards
and that they were not withdrawn from the markct pursuant to Artiele 15(1).°7
The Panel also noted thet paragraph 4 of this Article stated that:

"Member Statas for whor the obligation 12id down in perasreph 2 prosents
serious difficulties nzy be oxempted therefrom. In order to claim
exenption, momber States shall inform the Cormission of the existence of
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such difficulties. Member States claiming such exemption shall teke all
appropriate steps to set up producers’ organizations which will intervene
on the market under Article 15.° Finally, the Panel noted that paragraph 1
of Article 21 of Council Regulation (EEC) No. 1035/72 provided that products
withdrawn from the market would be disposed of inter alia by “free distri-
bution to charitable organizations and foundations and to persons whose
right to public assistance is recognized by their national laws, in
particular because they lack the necessary means of subsistence”. Having
noted all of the foresoins provisions of the Community Regulations, the
Panel considered that there was no effective Cormunity or azovernmental
enforcement of the withdrawals of fresh tomatces by the producers'’
orzanizations; these crzanizations were merely encouraged to make such
withdrawals. The Panel further considered that there was no requirement
that tomato producers must create, join or market their production through
such producers’® orzanizations. In the case where member States were
obligated to buy in tomatoes which had been offered to them, the Panel
considered that the provision allowing member States to claim an exemption
from this obligation was so liberal that it would constitute a lack of
effective enforcement of the intent of this Article of the Regulation.

The Panel further considered that, in addition, in light of the fact that
the buying-in or withdrawal prices were fixed at about one half of the
normal cost of production, the intervention system would not effectively
restrict the marketing or production of fresh tomatoes, but simply remove
any market surplus after all potential commercial markets. including
processing into tomato concentrate, had been saturated. The Panel further
considered that, since this system was not considered to be an effective
restriction on the marketing or production of fresh tomatoes, then it could
not be considered to be an effestive restriction on the marketing or
production of tomatc concentrate. Therefore, the Panel concluded that,
even if fresh tomatoes were considered to be the "like domestic product™,
the intervention system for fresh tcmatoes did not qualify as a govern-
mental measure which operated “to restrict the quantities of the like
domestic product permitted tc be marketed cr produced’, or "to remove a
temporary surplus of the like domestic product by making the surplus
available to certain sroups of domestic consumers free of charge or at
prices below the current market level”, within the meaning of

Article XI:2(c)(i) and (ii).

L.,1u, As a result of the conclusions contained in the preceding paragraphs,
the Panel concluded that the mininmum import price and associated
additional security system for tomato concentrates did mot qualify for the
exemptions provided by Article XI:2(c)(i) and (ii) from the provisions of
Article XI:1. Therefore, the Panel concluded that this system was
inconsistent with the oblications of the Community under -Article XI.

One member recalled his earlier conclusion, in paragraph 4.9, that the
minimum import price system was not being enforced in a manner which would
qualify it as a restriction within the meaning of Article XI. As a result,
this member of the Panel consicdered that Article XI was not relevant, and
therefore concluded that this nminimum import price system., as actually
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enforced by the additional security, cculé not be inconsistent with the
obligations of the Community under Article X

Article II

4.15. The Panel ncxt exarnined the status of the intersst charges and costs
in comnexion with the lodgzing of the adiitional sceurity associated with
the minimum import price fnr tomato concerntrates in relation to the
obligations of the Community under Article TI'1(b). The Panel noted

the argument by the reprcsentative of the United States that the interest
charges and costs associnted with the lcdsing of the =23ditional security
were charges on or in connexion with importat¢on in excess of those
allowed by Article II-1(b). The Panel further noted that the minimum
import price and additional security system for tomato concentrates had
not bheen found to be consistent with Article ¥YI. nor had any Jjustification
been claimed by the Community under any other provision of the General
Agreement. The Pancl considered that thesc interest charzes and costs
were “other duties or chorges of any kind impcsed om or in connection with
importation” in excess of the bound rate within the neaning of

Article II:1(b). Thercfore, the Panel concluded that the interest

charges and costs in connexion with the lodging of the additional security
associated with the minimum import price for tomato concentrates were
inconsistent with the obligations ¢f the Cormunity under Article IT:1(b).

4.16. The Panel next cxamincd the provision for the forfeiture of all or
part of thc additional security associated with the minimum import price
for tomato concentrates in relation to the obiigations of the Community
under /»ticle II:1(b). The Par .1 noted the arzur nt by the representative
of the United Stotcs that the T~rfeiturs ~F 211 ~v rort of the 24ditional
securlty, if importatiecn took pl°c; at a price bulOu the minimunm, W
charge imposcd on or in ccnnexion with importation in oxccess of th
bound rate in violation of Articlc IZ:1(b). The Pancl further noted the
argument by the Ceormunity represcentative that, in view of the nature of

the system itsclf, which resulted in l”p“fu“TQ somplyring with the

minimum price oblipation. the aua;tl oral security had been forfeited in

only a very limitcd number of cases. The Panel also noted that the
forfeiture of the additicnal s carlty was meant by the Cormunity to be

a penalty imposcd on the imnorter for not fulfilling an obligation

which hc had undertsiken when he applied for the inport certificate.

The Panel considered that such a forfeiture should be considored as part

of an enforcement mechanism and not as a charse “imposcd on or in conncction
with importation” within the purview of Article IT:1(b). As a result,
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the Pancl consider2d thet Article IT:1(b) was not relevant. and therefore
concluded that the provision for the forfeiture of all or part of the
additional sscurity associated with the mininum import vrice for tomato
concentrates could not bz inconsistent with the obliszations of the
Cormunity under Article IT:1{(b). Cne momber of the Panel recalled his
earlier conclusion, in paragraph L.9, that the minimum import price system
was not beingz enforced in a manner which wouid qualify it ac a restriction
within the meaning of Article XI. Hz noted that no justification for

this system had been claimed by the Community under any othzr provision

of the General Agrevment. Hde considercd that importation o1 tometo
concentrate at a price lower than the nminimum price could still be carried
out by importers who had an interest in doing so. He further considercd
that the system operated in a way so that the forfeiturc of a security
levied an additional charge which raised the pricc of tomato concentrate
imported a2t a2 price lover than the minimum price. Ee also considered

that such a2 forfeiture qualified as “other Futies or charges of sny kind
imposed cn or in connection with importation”™ in exccss of the bound rate
‘w1th1p the meaning of Article IT:1(b). Therefore, he concluded that the
provision for the forfeiture of all or pari of the additional security
associated with thc minimum import price for tomato concentrates was
inconsistent with the obligations of the Community under Article TI:1(b).

Article VIII

L.17. The Panel next examined the status of the intcrest charges and costs
associated with the lodging of the addit 1onal sceurity which enforced the
minimum import price for tomato concentrates in ralaul n to the Community's
obligetions under Article VIII. The Pane 7 noted the commlaint by tae
representative of the United States that the interest charges and costs
associated with the lodging of tha additional s2curity werc imposed as
protection for domestic products contrary to the provisions of

Article VIII.1(a). The Panel recalled its sarlier conclusions with repgard
to Article XI and Article II. As 2 result of these proevious conclusions,
the Panel considered that this rminimum import price and assaciated
additional security system could not 2lso b: considered merely 2s an
administrative formality or fee falling under “he murview of Article VIII.
As a result, th2 Prrel eonceidered thaf Article VIIIwss not »elevant, and
therefore concluded that the interest charges aad costs associated with the
lodging of the =zdditional sccurity could not be inccnsistent with the
obligations of the Cormunity wunder Article VIII.
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4,16. The Panel next examined the provision rfor Jiue soricivwe of all or
part of the additional seccurity associated with the minimum import price
for tomato concentrates in relation to the obligations of the Community
under Article VIII. The Panel noted the argument by the representative of
the United States that such 2 forfeiture, if importation took place at a
price below the minimum, imposed a suostwntial penalty for minor breaches
of customs regulations or procedurzl reguirements in violation of

Article VIII:3., The Pancl noted that the forfeiture of the additionzal
security was a nenalty inposed on the importer for not fulfilling an
obligaticn which he had undertaken when he applied for the import
certificate. The Pznel considered thet such a penalty should be considered
as part of an enforcement nechanism and not as a fee or formality '
connexion with importoticn™ within the purview of Article VIII. As 2
result, the Panel considered that Article VIII was not relevant, and
therefore concluded that the provision for the forfeiture of all or part
of the additional security associated with the minirum import price for
tomato coucentrates could not be inconsistent with the obligations of the
Community under Article VIII.

Article I

4.19. The Panel next examined the provision for en exemption from the
lodging of the additicnal security associated with the minimum import price
for tomato concentrotes in relation to the obligations of the Community
under Article I:1. The Panel noted that Article 1C of Council

Regulation (EEC) No. 516/77 stoted that the "lodging of such additioneal
security sheall not be required for preducts originating in non-member
countries which undertzke, and arc in = position, to guarantee that the
price on import into the Comn*nlty shall bc not less than the minirum price
for the product in guestion, cidd Guwl oii ucisccviun Of wowde will be
avoided". T[he Penel noted the argument by the representetive of the

United States that this provision amounted to conditional most-favoured-
nation treatment inconsistent with Article I:1 of the General Agreement,
since it removed one of the requirements for certain countries while lesving
a burden on other countries. The Panel further noted the argument by the
representative of the Community that this provision did not meke any
distinction based on the LCOHODlC system or any other factor between third
suppliers anl, that the wossibit*- “r pvor-n*ce thet the minimum price
would be resp;ct was open to all, unccenditionally. The Panel considered
that, regardless of whether a 5uarantu; had to be provided by the importer
or the government of the exporting country, so long as a guarantce was
necessery for all imports from all potentiel third country suppliers, there
would be nc discrimination within the meaning of Article I:1. Therefore the
Panel concluded that the prqvision for an exempticn from the lodging of the
additional security associatced with the minimum iiport price for tometo
concentrates was not inconsistent with the obligations of the Community
undcr Article I:1.
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(c) Nullification or impairment

Article XXIII

L.20. The Pznecl next examined the import certificete and associated security
systez and the =inimum import price ané assccicted additional security
system tc determine if there had been eny nullification or impairment of

any benefit aceruing to the United States under the General Agreement
within the mecning of Article XXIII. The Panel noted that Article XXIII:1
provided that nullification or impairment could be the result of:

"(a) the foilure of another contracting party to carry out its
obligations under the Agreement, or

(b) the applicstion by ancther contracting party of any measure,
whether or nct it conflicts with the provisions of this
Agreenment ; or

(c) +the existerce of any other situation.”

In eccordunce with established GATT practicel, the Panel considered
that where measures werc cpplicd which were judged to be incensistent with
the GATT cbligations of the contracting party concerned, this action would
primz faciec constitute & case of nullification or impairment.

4,21, The Pancl then recalied its previous conclusiocns with respect to the
impert certificate =nd asscciated security systen that no inconsistency
with the provisions of Articles XI. VIII and II of thc General Agreement
had been found. Therefore, the Panel concluded that no priue facie case of
rullification cr impairment existed. The Panel then examined if there had
been any Camage to trade serious cnougn to constitute nullification or
izmpairment within the meaning of Ariiecle (FIII. The Panel recalled its
ecrlier conclusions that the obligztions which the importer had to undertake
when ne arplied Tor thz import czriificate weorce nst onerous enough to
viclate Article VIII. The Faznol considered that this system, being =
ieeasure which was not laconsistent with the provisions of Article VIII, did
not have tradc effects which ccould be considersl as a nullification or
impairment within the mezninz of Article XXIII. Therefore, the Panel
concluded that the Comaunity’s inport certificate 2nd associzted security
system did not constitute 2 nullification or ilmpairment of any benefit
accruing to the United States under the Gencral Agreement within the meaning
of Article XXIIZI,

1., . C
For example, 2asic Instruments znd Celected Documents., Eleventh
Supplement , page 100, paragraph 15.
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4 .22, The Penel then recalled its conclusions with regard to the minimum
import price and associated additioncl security system for tomato
concentrates that this system was inconsistent with the provisions of
Articles XI and II. Noting that the Community had claimed justification of
this system under Article XI:2(c)(i) ané (ii) only. the Panel concluded that
there was a prira focie case of nullificastion or impairment of benefits
accruing to the United States within the meening of Article XXIII.



