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Report of the Council (L)I267)

The CHAIRMAN retcrred to the report of the Council of Representatives
on its work since the Furty-Second Session, He proposed that the
CONTRACTING PARTIES consider the report point by point, and stressed that
it was not intended to reflect detailed positions of delegations, since the
Council Minutes contained such information and remained the record of the
Council's work.

Point 20. Recourse to Articles XXIT and XXIIT

Sub-point 20(d)(ii). Japan - Restrictions on imports of certain
agricultural products

The CHAIRMAN recalled that when the Order of Business had been
approved, it was agreed that consideration of the Council’s report weculd
begin with the report (./6253) of the Panel established in October 1986 to
examine the complaint by the United States.

Mr. Simon, on behalf of Mr. Pasin, Chairman of the Panel, introduced
the report. He said that the Panel had met three times with the two
parties to the dispute, and had heard the views of three other contracting
parties. It had presented its report to the two parties on 30 October
1987. He recalled the Panel’s terms of reference and said that its report
contained six chapters: (1) an introductory chapter setting ocut the
Panel's terms of reference and composition; (2) a summary of the factual
aspects of the Japanese import restrictions and relevant Japanese domestic
measures relating to the products at issue; (3) a summary of the main
arguments presented to the Panel by the parties to the dispute; (4) a
summary of arguments presented to the Panel by other contracting parties;
(5) the Panel's findings and (%) its conclusions. He stressed that the
Panel’s conclusions, and the reasons set out for its findings, had been
reached and adopted by all Panel members unanimously.

Mr. Samuels (United States) said that his country strongly supported

adoption of the report. This matter concerned discretionary,
non-transparent agricultural import quotas maintained by Japan for many
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years and which injured the commercial interests of US exporters of
competitive value-added agricultural products to Japan. In the US view,
any justification for these quotas had lapsed when .Japan disinvoked

Article XII -- twenty-five years earlier. The United States had raised the
problem of these quotas many times with Japan bilaterally and in the GATT,
and in 1986 had sought its final resolution througzh Article XXIIT. The
Panel had examined the complex legal issues involved in a network of twelve
import quota systems, with over 600 pages of written submissions and three
panel meetings. Although the United States had not achieved all that it
had sought, it was satisfied that the Panel had examined the factual
evidence and the legal issues in exhaustive detail. The factual and legal
basis for the findings in the report were, in the US view, impeccable. The
report demonstrated that GATI was meaningful and effective in the
agricultural sphere as well as in other areas.

Mr. Hatano (Japan) said thact the Panel had examined an extremely
complex case involving many diffevent agricultural items. Japan had
undertaken numerous consultations with the United ftates in accordance with
the basic objectives of dispute settlement in GATT. Since the submission
of the Panel's draft report to the parties, Japan had worked for a
realistic settlement by making its bLest possible offer concerning
improvemsnt of access, and was peoplexed thaco despive such efforts, the
Unitzd States had not withdrawn its complaint and had furthermore sought
adoption of the Panel report by the CONTRACTING PARTIES. Regarding the
background tec Japan’s position on this cese, he made the following points:
{1y Japan was the largest net importer of agricultural products in the
world and had made many contributions to world trade in agricultural goods;
(2) Japan had made voluntary efforts to improve market access on top of the
results of multilateral negotiations; (3) production of the 12 items for
which import restrictions remained was concentrated in certain areas and
accounted for a major share in the incomes, employment and economy as a
whole of these areas.

He then made specific comments on the report. Japan believed that
there were problems regarding the Panel's interpretation of the relevant
provisions of the General Agreement, and furthermore that no appropriate
consideration had been given to the "pertinent elements" referred to in the
terms of reference. Thus. the Panel had drawn conclusions which were
considerably lacking in Zairness. First, on "like products" and
"perishability”, the Panel’'s interpretation of Article XI:2(c), which
provided exceptions to the general elimination of quantitative
restrictions, was not only inappropriate but also in contradiction to the
CONTRACTING PARTIES' findings in a similsav panel case. The report failed
to indicate clear criterie according to whach "like products" could be
determined. It simply concluded that a product in its original form and a
product processed from that product were not "like products", because
different requirements were established for restrictions on the importation
of products that were like the product subject to domestic supply
restrictions and for restrictions on the importation of products that are
processed from a product that is like the product subject tc domestic
supply restrictions. Japan had serious doubts about such a narrow
interpretation of the term "like products" in Article XI:2(c), according to
which products other than products in their criginal form were to be
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categorically denied the possibility of being deemed "like products" of the
products subject to domestic supply restrictions.

In examining the different conditions required for import restrictions
to be permitted under Article XI:i2(¢c), the Panel had focused on
"perishability”, and had decided on GATT consistency from that point of
view. The Panel’s conclusion regarding "perishability" was based on an
ahstract and formalistic judgement which was remote from the reality of
rrade in specific products. Por exemple, the Panel had acknowledged that
some of the dairy products at issve were in an early stage of processing
and competed directly with fresh milk for manufacturing. It was well known
chat many dairy preducts waere reverslble to fresh milk; however, the Panel
ceport seemed to conclude, without detailed examination on individual items
and degree of processing, that no milk products other than fresh milk met
the reguirement of being nrocessed products which would not be easily
transported and stored, and which rendered ineffective the restriction on
the production of fresh milk. However, dairy products such as evaporated
mill, sweetened condensed milk, skimmed milk powder and whey powder were in
divect competition with fvesh mill and, as such, were perishable products,
The Panel's finding was tantamount to affirming that, as far as dairy
products were concerned, no import restrictions were allowed under
Asricle XL:2(e) (1) exwcept on fresh milk Were such a finding tce be
Acepied, lmport restrictions waintained by some contracting parties in
ocder to make domestic supniy restuictions effective would lose their
ijustification.

The Panel report conciuded that import restrictions on starch could
nat be justified under Article XI:2(c) because starch did not meet the
requirement of perisbabiliiy. In light of the nature of the preduct, such
a conclusion was highlv questionable, for the same reasons mentioned with
respect to dairy products. Regarding the "perishability" of tomato juice
and {ruit products, the Panel’s finding was the complete opposite of that
of the Panel on the European Bconomic Community’s program of minimum import
prices, lirnenses and sureny devosits for cevtain processed fruits and
vegetables (BISD 235/64), which had found that canned and barrelled tomato
coucentrates were perishablie. This contradiction of a previous panel
finding was highly questionable. The nresent Panel had decided
aquantitative restrictionsz on starch and f£ruit products were not consistent
with GATT, hased on the Zact that imports of frech products which were
materials for these products were not restricted. Regarding the materials
concernaed, Japan was trying to give utmost consideration to improvement of
market access for imports. The logic of the Panel report could imply that
Japan should restrict impurts of raw materials in order to make import
restrictions on starch cunsistent with GATT.

Second, the Panel’s interpretation of the provisiuns regarding state
trading not only totally ignored the drafting history of those provisions
but also lacked legal precision. That drafting history made clear that the
provisions regarding rvestrictions in the field of private trade and those
concerning state-trading monopolies were originally moulded as two distinct
sets of legal frameworks under the GATT. The Panel had concluded that the
"General Elimination of Quantitative Restrictions" provided in Article XI:1l
applied to import restrictions made effective through a state-trading
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monopoly. Such a conclusion, drawn without further logical explanatinn,
was inappropriate. The drafting history showed that the interpretive Note
on Articles XI, XII, XIII, XIV and XVIII did not mean that the obligation
to eliminate quantitative restrictions should apply to state-trading
monopolies. The Panel had made an excessively policy-oriented judgement
instead of developing a solid legal argument based on objective facts. The
Pane! 2ad also concluded that the obligation to satisfy the full domestic
demand stipulated in the Havana Chartar applied to state-trading
monopolies. Howevaer, it was clear from the provisions of Article II:4 of
the General Agreement thav the obligation to satisfy the full domestic
demand applied only to products subject to import monopolies in respect of
which the margin of protection, such as bound tariff rates, had been agreed
upon.  Products subject to an import monopoly, but in respect of which no
concession on margins of protection had been made, were therefore outside
the pueview of such an obligation.

iring the Panal proceedings, Japan had claimed that certain points

suon b B talken into account as "pertinent elements"; however, the Panel
had - onsidered these irrelevant to its examination, without giving them any
approvriate consideration. Some of these points were as follows: (1) In
the Jiold of trade in agricultural products, many countries imposed import
res. lletive measures -- such as those under the US waiver -- which were

ecuivaient, lu teims 0of their trade restrictive effects, to quantitative
restricricns allowed under Article XT:2. (2) Current international trade
in agricultural products, including dairy products and starch, was
cheranterized by intensified competition through subsidized exports,
because export subsidies for primary products were tolerated under

Article XVI., On the other hand, according to the conclusion of the Panel,
wnilea Import restrictions were tolerated in the case of waivers and
variable levies, measures based on Article XI:2(c) were not, because of the
requirement regarding "perishability". Such a conclusion was inequitable.
(3) Contracting parties were currently negotiating in the Uruguay Round to
establish fair, strengthened and more operationally effective GATT rules
and dlscinlines for trade in agriculture; problems such as those he had
mzntioned should be treated in a comnrehensive manner within such

negotisations.

fapan had strong objections to some parts of the Panel report. Since

l: different item: were at issue, 1t would not have been unnatural to set
up 12 separate panels. There was no logical need to treat the 12 items in
one 3et. At the same time, Japan believed that for GATT dispute settlement

to be effective in solving bilateral disputes, a prac:ical approach should
always be sought. From such a viewpoint, Japan could accept adoption of
the Panel report except the parts concerning certain dairy products and
starch, and state-trading. He stressed that Japan did not reject the Panel
report in its entirety, and would not oppose its adoption by the
CONTRACTING PARTIES as far as the items other than certain dairy products
and starch were concerned. Should the report be adopted in this way, his
Government wculd take appropriate measures based on the Panel’s
recommendations, despite domestic difficulties.

Mr, Fortune (New Zealand) said that his delegation supported adoption
of the Panel report in its entirety. Agriculture was at the centre of the
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Uruguay Round negotiations, rather than at the periphery as had so often
been the case in past rounds, Within the framework of those negotiations,
market access was vlearly one of the most important elements. It was basic
to GATT's purpose that markets were progressively opened up to more
competitive imports. New Zealand believed that the existing disciplines in
Article XI regarding quantitative restrictions on agricultural products
were jnadequate and that ultimately, those provisions and other exceptions
relating to primary products -- including the US waiver -- had to be
eliminated. In the meantime, existing disciplines had to be respecued.
Problems would not wait tea years for solutions. While longer-term
improvements would arise out of the Uruguay Round negotiations, the Panel
report. provided clear-cut rveiluforcement of existing GATT disciplines on
agricultural quantitative restrictions. New Zealand opposed the suggestion
that parts of the report might be adopted and others set aside. Apart from
the intrinsic merits of the Panel's finding, such an approach would raise
the nossibility of contracting narties treating any panel report in this
way., The GATT system needed sound panel findings and a clear-cut,
straightforward process of adopting and implementing them, and the report
at haud should be no excention.

Mr. Tettamanti (Argentina) said that hiy delegation could not agree
with Japan's arguments., Wirile Argentina appreciated the difficulties Japan
was having in this case and in vhe area of market opening for agricultural
prudhiie L, thils was the kay point considered in che Uraguay Round, and no
dittficulty could be allowed to impede attainment of those objectives. 1In
Avgentina’'s view, Article Xi should be amended, but one of the few
occasions on which this Avricle had provided effective results was in
pan=ls. This was an important case in GATT dispute settlement as the Panel
had unanimously made recommenrdations at a time when the Uruguay Round was
just petting underway; consequently, it would be a contradiction not to
accept those recommendations, or to accept them partially. The CONTRACTING

PARTTES should adopt the Panel report in its entirety.

Mr. Thomas (Australia) i that the Panel had exhaustively examined
the issues Dbefore it. Australia considered that it would be inappropriate
and inconsistent with the vurpose of GATT dispute settlement for the
CONTRACTING PARTIES to adopt wnly those parts of a report which were
acceptable to the pavrty maiataining the measures in question. Clear
findings had been made regarding all of the 12 categories of products
covered by the Panel’s terms of reference. Therefore, these findings
should be treated with equal weight and the whole report adopted. It was
incumbent on Japan to acknowledge and accept the findings and
recommendations in the report, and to move expeditiously to eliminate the
measures which had so far denied or severely limited access to its market,
for efficiently produced and fairly traded agricultural products.

Mr. Rosselli (Uruguay) said that his country nad been among those
which had shown interest and concern over the measures at issue in this
case. His delegation understood that the Panel had taken on its task
seriously, systematically and soundly, dealing with the different legal
aspects of this dispute. The Panel's findings were impeccable, and the
arguments put forward by Japan were not convincing enough to call into
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question the validity or nature of those findings. Therefore, the
CONTRACTING PARTIES should adopt the report in its entirety.

Mr. Maglaque (Philippines), speaking on behalf of the ASEAN
contracting parties, said that they had followed the Panel's work with
great interest and were gratified that it had concluded its work in
reasonably good time. The ASEAN contracting parties were particularly
sativfied with the Panel's findings and conclusions, and wanted to see the
report adopted at the present Session. They shared the belief that the
maintenance of GATT's credibility depended on the efficient functioning of
its dispute settlement procedures. In the 1979 Understanding regarding
Notification, Consultation, Dispute Settlement and Surveillance
(BIsD 265/210), the CONTRACTING PARTIES had recognized that the efficient
functioning of the system depended on their will to abide by that
Understanding. At this juncture in GATT's history in particular, it was
incumbent on contracting parties to demonstrate their resolve to maintain
and reinforce the credibility of the General Agreement. While the ASEAN
contraceing parties understood the difficulty Japan faced, they believed
that expeditious consideration of the Panel's report would contribute to
GATT's credibility and to confidence in the international trading system,
and could demonstrate the recognition of a shared responsibility for the
maintenance of that system. With the requisite political commitment, it
id Dbe proven that GATT rules and disciplines were respected and that
AT ceuhd werk for the benefit of all contracting parties. In this
spivit, the ASEAN contracting parties endorsed adoption of the report in
its entirety. Fragmentation of the conclusions in the report would set an
undezsirable precedent, particularly at a time when contracting parties were
embarked on a vigorous effort to improve further the dispute settlement
systent.

Mr. Morales (Chile) said that his delegation agreed with the
statements by Argentina, Australia, Uruguay, New Zealand and the ASEAN
contracting parties. The Panel’'s work was opportune in that it dealt with
twe fundamental issues -- access to markets for agricultural products, and
disvute settlement procedures. It was not possible to pick and choose
among a panel's findings and conclusions. The Panel report should be
acvepted in its totality, and Chile invited Japan tc do so. This would
give real political impetus to negotiations at a global level. For these
reasons, Chile fully supported the Panel's recommendations.

M. Furulyds (Hungary) said that his country regarded dispute
settlement as one of the cornerstones of the smooth operation of GATT and a
key to strengthening the GATT system, for which contracting parties were
cwrently making common efforts. The Panel report was an important step in
that direction; 1its specific value was that it covered issues relating to
liberailizavion of trade in agriculture, which was an accepted objective of
the truguay Round. Therefore, his delegation supported adoption of the

report.

Mr. Samuels (United States) said that the proposal that the Panel
report should be adopted for only 10 of the 12 products was completely
unacoeptable to the United States and, in its view, should be to all
contracting parties. His deiegation was pleased that so many other
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contracting parties seemed to hold the same view and urged Japan to listen
to those views. Legally, GATT treated panel reports as units; parties
could not pick and choose which findings to accept. Partial adoption of a
report was unprecedented in GATT. The dispute settlement process would be
meaningless if the defendant could pick and choose for adoption only the
favourable parts of a panel’s report., Efforts to block adoption of the
report at hand, in part or entirely, would have lasting negative effects on
the Uruguay Round, and the timing of this action, at GATT's 40th
anniversary, would be particularly unfortunate. His delegation urged Japan
to reconsider its position.

Mr. Watanabe (Japan) said that his delegation was not proposing
adoption of only part of a panel’s report as a general practice; Japan was
proposing the adoption of the contents of the report at hand except for the
parts related to dairy products and starch. The report dealt with 12
indpendent items and should therefore be divisible. He then reiterated
some of the points his delegation had already made. Regarding the
definition of perishability, the Panel’s finding, if adopted, would set a
precedent that would eliminate the justification for restrictions
maintained by some contracting parties in order to make domestic supply
restrictions effective. The findings on perishability also ran counter to
the precedent established by another panel (L/4687). The Panel report not
only posed questions -- and serious ones for Japanese agriculture -- but
atao posed problems for contracting parries as a whole. He proposed that
the CONTRACTING PARTIES revert to this matter the following day. 1In the
meantime, his delegation would reflect on and study further what Japan's
position should be on these very difficult problems.

Mr. Martins (Brazil) said that his country’s traditional position on
such matters was to strengthen GATT’s dispute settlement procedures. In
the case at hand, Brazil was prepared to adopt the raport in its entirety.

Mr. Waas (Austria) said that the report, which was comprehensively
prepared, dealt with important matters under discussion in GATT, not just
with respect to Japan. Agriculture was one of the outstanding issues in
GATT where imbalances resulted from the application of measures in
violation of GATT on the hasis of waivers or other exceptions to GATT
ritles,  The preoper functioning of dispute settlement was an indispensable
prerequisite to the operation and credibility of the GATT system.
Consequently, panel findings should be respected by contracting parties.
Thiv applied as well to the report at hand. His delegation would have
serious problems with splitting the report and accepting only parts of it,
ich would set a serious precedent undermining the effectiveness of
opute settlement procedures. However, Austria understood that the brief
postpenement of consideration of this matter would be of help to Japan, and
theretfore supported the proposal to that effect.

The CHAIRMAN suggested that the CONTRACTING PARTIES revert to this
matter later in the Session.

This was agreed.
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Point 1. Work Program resulting from the 1982 Ministerial Meeting

Sub-point L(c). Export of Domestically Prohibited Goods

The CHAIRMAN noted that at their Forty-Second Session, the CONTRACTING
PARTIES had agreed that contracting parties should undertake consultations
with a view to establishing guidelines for action relating to trade in
domestically prohibited goods, and that a report on such consultations
should be submitted to the present Session (BISD 33S/54). Consulations had
taken place, but it was felt that more time was required. He therefore
proposed that the CONTRACTING PARTIES take note of this information and
agree that a further report on the consultations be presented to the
Forty-Fourth Session.

The CONTRACTING PARTIES so agreed.
Point 2. Reviews of developments in the trading system (special meetings

on Notification, Consultation, Dispute Settlement and
Surveillance)

Mr. Samuels (United States) said that his country believed that the
speuial Council meetings could be a valuable tool for contracting parties
in reviewing developments in the trading system in a broader framework than
was normally permitted in GATT deliberations. The Council's current
mandate was sufficiently broad to permit discussion on any topics of
interest to contracting parties, and the Secretariat's background document
compiling recent developments was quite helpful in allowing events to be
divcussed in their broader context. However, improvements in the current
system would help invigorate discussions in that forum. First, the United
States strongly urged that the background document for these meetings De
issued at least four weeks in advance of the special Council meeting, to
allow ceonvracting parties sufficient time to reflect on the information
contained in it and on the trends suggested by that information. Second, a
fivmer agenda, proposed by interested contracting parties, would be helpful
in focussing discussion. Since the subject matter was somewhat broader
than for a regular Council meeting, ten days might net be enough time for
tnis. His delegation appreciated the suggestions made at the 11 November
special Council meeting to (1) coordinate the availability of the
Secretariat’s background document and the Annual Report, (2) have the
Secretariat identify two or three central themes emerging from the document
or which discussion could be focused, and (3) have the Secretariat produce
a brief summary of the discussion of these themes, in additicn to the
Minutes of these meetings. The United States strongly suported the first
of these suggestions, but believed more reflection was necessary on the
Sevretariat's role in the special Council deliberations and in the
formulation of ite agenda, before the CONTRACTING PARTIES should consider
instituting the other two suggestions, even on a temporary basis. Further
discussion was clearly necessary among contracting parties and in the
Uruguay Round Negotiating Group on the Functioning of the GATT System, to
determine how the current special Council meeting process could be enhanced
and what new rodles it might productively undertake.
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Mr, Beck (European Communities) said that the Community also had an
interest in expanding somewhat the scope of the special Council meetings.
An experiment had been attempted at the 11 November special meeting. The
Community felt that experiment was worthy of suport, and o see whether the
procedure of identifying themes was one that in the longer term was
appropriate, and to discuss further the idea of a summing-up by the
Secretariat to see whether that could make the special Council meetings a
more fruitful exercise., The Community was entirely open to the idea of
further work in order to improve the procedures for these meetings.

Mr. Garrido (Mexico) said that his delegation agreed with the
suggestions regarding future work in this area aimed at putting the special
Council meetings on mure tangible ground. The US proposal was very useful,
and contracting parties should already begin to try to identify trends in
order to develop and enlarge the Council’s work in its special meetings.

Point 3. Consultative Group of Eighteen

The Director-General, Chairman of the Consultative Group of Eighteen,
said that he had hoped to be in a position to propose to the Session the
Group's composition for 1988, However, consultations were still taking
place among delegations concerning the rotation of membership and the size
of the Group itself. He therefore proposed that the CONTRACTING PARTIES
agree to defer the decision on the composition of the Group for 1988 until
the first meeting of the Council in 1988, He would hold intensive
consultations on the matter during January.

Mr. Waas (Austria) said that his delegation appreciated the Group's
activities. This body had proved its value in addressing important
matters, and Austria proposed that it meet more often than in the past --
at least once or twice a year -- and that it maintain its present shape and
composition.

Mr. Barros (Chile) said that his delegation had understood that the
Group's composition had been provisionally fixed at 22 for one year. He
asked ror confirmatiri that this would remain valid until its next meeting.

The Director-General said that there were two problems -- the Group's
size and the rotation of the members of the Group’s informal
constituencies,

The CONTRACTING PARTIES agreed that the question of the Group's
composition for 1988 be referred to the Council for further consideretion

and appropriate action.

Point 4. Tariff matters

Mr. Morales (Chile) said that his delegation appreciated the report
(TAR/142) made by the Chairman of the Committee on Tariff Concessions to
the Council. However, as his delegatioa had stated at the Council's
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10-11 November meeting, Chile did not agree with the passage in paragraph 4
of the report to the effect that Japan, Finland, Sweden, Norway and

New Zealand had concluded consultations on tariff rates to be included in
the Protocol regarding the Harmonized System. One of these countries had
not yet concluded negotiations with Chile, and his delegation reserved all
its rights under Article ¥XVIII regarding that country.

Point 5. Harmonized System

The CHAIRMAN drew attention to the communications from Thailand,
Yugoslavia, Malaysia and Israel in documents W.43/3, 4, 5 and 6
respectively, in which each of these Governments requested & waiver in
connection with its implementation of the Harmonized System.

Mr, Beck (European Communities) said that the Community welcomed the
decisions to implement the Harmonized System on 1 January 1988. It had
noted that in transposing existing tariffs into the Harmonized System, the
intention was to preserve existing GATT concessions. The Community
supported the application of a waiver to allow for any necessary
consultations with interested parties and hoped that all contracting
parties implementing the Harmonized System which had not already undertaken
Article XXVIII consultations would adopt this procedure. One contracting
party which had introduced the Harmonized System in April 1986 had not yet
dene this, and the Community asked that the Article XXVIII procedures be
followed. 1In transposing existing bound tariffs into the Harmonized
System, the objective was to avoid significant or arbitrary increases in
bound rates. This was equally true for unbound rates, and there the
standstill provisions in the Punta del Este Declaration were relevant.

Mr. Martins (Brazil) said that his delegation wanted to reiterate its
concern over the fact that a number of developed contracting parties had
unilaterally closed their negotiations under Article XXVIII consequent to
the transposition of their schedules of tariff concessions to the
Harmonized System nomenclature. Such a procedure affected not only Brazil
but also other contracting parties entitled to exercise their legitimate
rights and to protect their export interests, in the light of the
provisions of Article XXVIII as well as of the rules and procedures set out
in document L/5470/Rev.l. Disregard of the basic principles established
for the adoption of the Harmonized System, and particularly the
modification of concessions in which Brazil had a principal supplying
interest, would negatively affect his country’s trade in many of its export
products. Therefore, his delegation reserved its rights under Article
XXVIII.

Mr. Weekes (Canada) said that his delegation welcomed the decisioas to
implement the Harmonized System and could support the waivers requested,
but urged the countries involved to submit appropriate documentation as
soon as possible so that other interested parties could examine where their
export interest lay in this conversion.

Mr. Schyberg (Sweden), speaking on behalf of the Nordic countries,
welcomed the decisions to implement the Harmonized System and could agree
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to the waivers requested. However, the Nordic countries expected that all
the transpositions would be circulated speedily and would be trade neutral,
which was a requirement of the Harmonized System exercise.

The CHAIRMAN said that the documentation still to be submitted and any
negotiations or consultations that might be required should follow the
special procedures relating to the transposition of the current GATT
concessicns into the Harmonized System, adopted by the Council on 12 July
1983 and contained in document L/5470/Rev.l.

The decisions were adopted as follows: Thailand (L/6284) by 55 votes
in favour and none against; VYugoslavia (L/6285) by 57 votes in favour and
none against; Malaysia (L/6286) by 55 votes in favour and none against;
and Israel (L/6287) by 50 votes in favour and none against.

Point 8. Committee on Balance-of-Payments Restrictions

Mr. Beck (European Communities) said that the Community believed that
the Committee on Balance-of-Payments Restrictions played an essential
surveillance role in ensuring the proper application of the GATT
balance-of-payments exception. The four consultations held in 1987 had
provided a good opportunity for a useful exchange of views on the
relationship between trade restrictions and the external financial position
of the consulting countries. In certain cases, important divergencies of
interpretation of GATT rules had become apparent, and it was in the
interest of all contracting parties to seek a common understanding which
would clarify and update the rules and procedures on the maintenance of
trade restrictions taken for balance-of-payments purposes,

Point 10. Measures affecting the world market for copper ores and
concentrates

The CHAIRMAN informed the CONTRACTING PARTIES that the European
Economic Community and Japan had jointly requested conciliation by the
Director-General under paragraph 8 of the Understand.ng regarding
Notification, Consultation, Disput: Settlement and Surveillance
(BISD 265/210) in their dispute concerning certain pricing and trading
practices in Japan. In this light, he understood that the two parties had
agreed that the report of the Group of Governmental Experts on Measures
affecting the World Market for Copper Ores and Concentrates (L/6167) could
be adopted, and suggested that the CONTRACTING PARTIES so agree.

The CONTRACTING PARTIES adopted the Group's report in L/6167.

Point 19. Implementation of Generalized System of Preferences (GSP} schemesg

Mr. Martins (Brazil) recalled that at the Council's meeting in April
1987, his delegation had expressed councern over the fact that developed
contracting parties were clearly moving away from observance of the basic
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principles set out ipg the CONTRACTING PARTIES' Decisions of 25 June 1971.l
and 28 November 1979 on the granting of preferential treatment to products
originating in developing countries. Developed contracting parties acting
individually were authorized to grant such treatment, provided the schemes
and arrangements were of a generalized, non-discriminatory and
non-reciprocal nature., The fact that such schemes were of a voluntary
character and did not constitute a binding obligation for the
preference-giving rountries did not, in Brazil's view, give thea the right
to ignore the legal framework under which they had been authorized to
implement such schemes. Brazil still believed that preference-giving
countries should notify to GATT any modifications in their programs not yet
notified, and in future notify in advance to GATT any modifications they
might want to introduce, in a manner which could enable the determination
of the conformityv of those modifications with the CONTRACTING PARTIES'
Decisions on such schemes. Withdrawals of benefits from countries judged
to be no longer in need of preferences on particular products continued to
have an adverse impact on developing countries’ trade, and were
increasingly based on arbitrary criteria and in & manner that did not
comply with the relevant Decisions. Brazil, therefore, considered that the
issue of implementation of GSP schemes should be kept under review by the
Council in the coming year.

Mr. Morales {(Chile) recalled that his delegation had supported
Brazil's proposal when this matter had been discussed in the Council.
Chile supported and agreed with Brazil's current proposal, which aimed at
priority review of this question in the Council. GSP schemes were based on
the principle of non-discrimination, as set out in the Enabling Cliause.
The sine gua non requirement for GSP schemes was the full observance of
that principle. Such schemes were themselves an exception to GATT rules,
and according to principles of legal interpretation, exceptions had to be
interpreted strictly. Therefore, no form of discrimination could be
introduced in GSP schemes.

Point 20. Recourse to Articles XXII and XX1II

Sub-noint 20(e)(ii). United States - Trade measures affecting
Uicaragua

Mrs. ltereira (Nicaragua) recalled that the question of the ambarge
imposed on her country by the United States had been discussed at the
CONTRACTING PARTIES' Session the previous year, at which time it had seemed
that a solution might he possible but that more tine was needed. The
Council had been mandaved to proceed with consultations in order to reach
an agreement. One year later, no solutior had been found. The
Internaticnal Court of Justice in its decision of 27 June 1986 had declared

1Generalized System of Preferences (BISD 18S5/24)

2Differential and Mora Favourable Treatment, Reciprocity and Fuller
Participation of Developing Countries - "Enabling Clause" (BISD 265/203).
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the embargo illegal and had ordered that fair and adequate compensation be
paid for the damage caused. Prior to that, the Latin American Economic
System had found that the embargo violated the most fundamental principles
geverning relations between nations in that hemisphere. The current United
Nat.ions General Assembly was in the process of asking, for the third time,
that the embargo be lifted. The US rasponse to all of this was that
Article XXI of the General Agreement authorized the measures in question,
This matter had first been considered in GATT in May 1985. The Council had

apreed that consultations should be held, but unfortunately this had

vielded no results, and Nicaragua had been obliged tc have recourse to
dispave settlement under Artvicles XXIT and XXITI of the General Agreement.,

The Panel had been composed in April 1986 and had submitted its report
(L9253 in October 1986, A year later, Nicaragua was still waiting for
the CONTRACTING PARTIES to adopt recommendations allowing for the
re-vstablishment of its rights and the lessening of the damage to its
cconomy.  Her Government had made great efforts to find a solution that
would protect Nicaragua's legitimate rights, -as well as preserve the
multilateral trading system and respect GATT norms and practices. Her
delegation had submitted to the Council in July 1987 a draft decision
(C/W/524) that, in its view, could have been adopted by the CONTRACTING
PARTIES., Neither that document nor the draft declaration (C/W/525)
proposed by the group of six Latin American contracting parties which were
pavt of the Contadora Group had been discussed., Answers to the fundamental
questions posed by this case could have an important impact on the
sunetioning of the multilateral trading system. Was GATT capable of
defending the rights of the economicaliy weaker contracting parties? Of
what value to developing contracting parties was the right to retaliate,
and of what meaning was the differential and special treatment previded for
in pavagraph 21 of the Understanding regarding Notification, Consultation,
Dispute Settlement and Surveillance (BISD 26$/210)? Contracting parties
had not examined the significance of consensus when one of the parties to a
dispute refused to talk with the other. The Panel's report was commendable
and constituted a valid advisory opinion. It was now up to the CONTRACTING
PARTIES to assume their responsibilities and to make recommendations to
permit the re-establishment of Nicaragua's benefits, taking into account
the serious repercussiors of the embargo on Nicaragua's cconemy. VWere
Nivaragua to renounce its rights, it would gset a precedent which would not
aid in defending developing contracting parties’ interests in future and
would not be helpful in the context of the Uruguay Round.

On 7 August 1987, the five countries of the Central American region
had signed an agreement expressing their political will to resolve
conflicts through dialogue and respect for the legitimate interests of all
countries and peoples. The international community should support this
agreement.. She referred to the recent meeting in Acapulco of the Contadora
and Support Group which had appealed to all countries with interests in the
Central American region to contribute to the peace process and to respect
the principle of non-intervention and free action. Contracting parties had
to reaffirm that measures taken for narrow national interests through
discriminatory implementation of the General Agreement were contrary to
international law and put in question the very survival of the rules of the
multilateral system, and in particular, its dispute settlement mechanism.
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Parts of the Acapulco Undurstanding3 might help the CONTRACTING PARTIES to
tind a solution to this case. Paragraph 28 referred to the need to improve
the economic and social situation of the Central American countries, in
particular, measures to stimulate those countries’ economies and to improve
market access for their exports. Paragrapnh 29 suggested that this effort
be shared among all countries working towards peace and development in the
region, as well as by the institutions for Central American integration,
and the regional and internaticnal economic institutions.

Mr. Martins (Brazil) said that his country had defended, in all
international fora, the nced for peaceful solutions to problems in Central
America, based on the principles of international law and, in particular,
on the United Nations Charter., Brazil had deplored the appliction of
unilaveral economic measures which impeded negotiated solutions and had a
negative impact on the social and economic development of a developing
contracting party. Brazil had been one of the six countries which had
submitted a draft decision (C/W/525) aimed at finding a solution based on a
consensus decision. Recently, eight Latin American countries had
reiterated their concern over the peace and stability of the Central
American region in the Acapulco Understanding, and had appealed for respect
for the principles of non-intervention and free action in that area. The
heads of State at that meeting had expressed concern over the negative
impact of unilateral decisions based on national interests that might put
in question the disciplines and rules of GATT and of international law,

Mrs. Garcia de Gonzalez (Cuba) reaffirmed the position her delegation
had taken in the past on this issue, which had been discussed for a long
time.  The CONTRACTING PARTIES had to recognize the legitimate rights of
Nicaragua as a contracting party and, therefore, had to meet its request.
The United States claimed that national security was the reason for the
embargoe against Nicaragua, and the same reason had been given for its
embargo against Cuba implemented 25 years earlier. If two small countries
could pose a threat to an enormous military and economic power such as the
nived States, many countries might find themselves subject to similar
measures by that country. Such arbitrary measures had to he stopped, all
the more so when a number of internatioral institutions had recognized
their illegality. The CONTRACTING PARTIES, too, had to play their role
when the future of contracting parties which had decided their own future
ways challenged.

Mr. Tettamanti (Argentina) said that his delegation’s position on the
use of economic measures for political reasons and on the interpretation of
: wle XXI were well-known. Argentina regretted that in the present case,
despite the Panel's recommendations, the Council had not been able to reach
a consensus on an equitable solution., Argentina was one of the Latin
American countries which had submitted a draft decision in C/W/525 that
could have been the basis for a satisfactory understanding and solution.

Ayt
MLUA

3Ac:apul(:o Undersianding on Peace, Development and Democracy,
Z9 November 1987.
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His country was convinced that, as stated at the recent meeting in
Acapulco, peace and democracy had to be restored in the Central American
region. The United 3tates should take measures leading to the progressive
or total lifting of the embargo, and thus cooperate in the search for a
solution to this problem. Argentina still hoped that on the basis of these
elements, the Council would very socn be able to find a solution to this
problem which came up again and again in its deliberations.

Mr. Tello (Mexico) said that his delegation, as it had already done in
a session of the CONTRACTING PARTIES and in Council meetings, wanted once
more to appeal to the United States to lift the embargo imposed on
Nicaragua. Mexico had been one of the six Latin American countries which
had submitted in document C/W/525 a possible formula for solution of this
problem based on consensus. Mexico repeated that appeal, taking into
account what it saw as positive recent developments regarding the
understanding reached in Guatemala among the five heads of State in the
region. This was an expression of the sovereign political will of those
governments to find a solution to conflicts through dialogue and outside of
an East-West confrontation, taking into account the legitimate interests of
all countries in the region. This had been reaffirmed in the Acapulco
Understanding.

Mr. Jaramillo (Colombia) said that his delegation had already taken a
position on this matter in the Council and was among those countries which
had sponsored document C/W/525. It had been hoped that that initiative
would help find a consensus decision on the Panel's report. Colombia had
also signed the Acapulco Understanding which called for development and
peace in the Central American region. For that reason, it was hoped that a
consensus could be found on this matter so that the United States would
lift the embargo in question as soon as possible.

Mr. Romero (Peru) said that his delegatinn's position on this matter
had been stated both in the Council and at the Forty-Second Session. He
recalled the initiative in C/W/525 undertaken by a number of Latin American
countries, which unfortunately had not made headway. His delegation
reiterated its rejection of the use of unilateral economic measures for
political coercion, and underlined paragraph 16 of the Acapulco
Understanding, which emphasized that the problems confronting Latin
American countries in international trade were exacerbated by the resort to
unilateral measures in violation of the principles of the General
Agreement. It also pointed out that discriminatory and coercive measures
between contracting parties were a direct attack on international law and
called into question the very survival of the rules of the multilateral
trading system, and particularly its dispute settlement mechanism. Peru
hoped that appropriate measures could be found as soon as possible for a
just solution leading to the lifting of the US embargo.

Mr. Dolgu (Romania) reiterated his country's support for the sovereign
independence of every country. Once again, Romania rejected the use of
economic measures for political coercion., His delegation wanted to see a
positive solution to the matter at hand and a lifting of the embargo.
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Mr. Rosselli (Uruguay) reiterated his delegation’'s position on this
matter and said it was clear that the subject of this dispute had its place
in a much broader political context rather than simply in GATT. 1In
Uruguay's view, a possible solution to this problem would be facilitated by
the immediate lifting of the embargo, which was seriously damaging
Nicaragua's trading interests. Therefore, his delegation urged the United
States to withdraw this unilateral and discriminatory measure.

Mr. Samuels (United States) said that his delegation had little to add
to the statements it had previously made in the Council on this subject.
The United States continued to believe that the Panel's finding confirmed
the US position that this dispute should never have been brought to GATT.
By its traditions, its competence and the terms of Article XXI, GATT could
not resolve cases where trade sanctions had been imposed for national
security reasons. Furthermore, his delegation condemned the attempt to try
to politicize GATT by constantly raising this issue in GATT meetings. The
United States believed that the adjudication of the Panel report on this
dispute lay fully within the competence of GATT, and strongly objected to
Nicaragua's continuing efforts to raise this issue in other inappropriate
fora, such as the UN General Assembly's Second Committee. The Panel had
reached sound conclusions in a difficult case, and its report should be
adopted without additional suggestions that the Panel had not made.

Sub-point 20(a). Canada - Measures on_exports of unprocessed salmon
and herring

The CHAIRMAN recalled that in March 1987, the Council had established
a Panel to examine the complaint by the United States concerning Canadian
measures affecting the exports of unprocessed salmon and herring. The
Panel had submitted its report in document L/6268.

Mr. Nyerges, Chairman of the Panel, introduced its report. The Panel
had begun its work in late April 1987, had met twice with the parties to
the dispute and had submitted its report to them on 4 November 1987. The
report contained five sections: an introduction, a section outlining the
factual aspects of the matter, a summary of the main arguments presented to
the Panel by the parties, a section presenting the Panel's findings, and
one containing its conclusions. He then read out the full text of the
Panel's conclusions contained in paragraphs 5.1, 5.2 and 5.3 of its report,
and noted that the Panel had reached them unanimously.

Mr. Samuels (United States) noted that the Panel's decision had been
provided to the two parties on 4 November and circulated to contracting
parties on 20 November. His Government believed that the report was
well-reasoned and that the Panel's decision was clearly presented and
sound. His delegation strongly urged prompt adoption of the report, and
hoped that Canada would move expeditiously to implement its findings.

Mr. Weekes (Canada) noted that the report had only recently been
circulated. Canada believed that the Panel’'s interpretations appeared to
raise important issues which went beyond the particular measures in
question. His Government was studying the Panel's findings carefully in
this context, and expected that other contracting parties would want to do
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the same. Canada considered that the implications of the report required
thorough discussion and wanted to return to this matter when the report was
considered at the Council's next meeting. '

Mr. Samuels (United States) said his delegation did not agree that
more time was needed to study the Panel's finding. The report had been
igsued to the affected parties almost a month earlier. Its reasoning was
lucld and its recommendation clear. The United States urged prompt
adoption of the report.

The CONTRACTING PARTIES ggreed that this matter should be considered
by the Council at its first meeting in 1988.

The meeting gdjourned at & p.m.



