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1. Introduction

1.1 In June 1984 the FEurocpean Communities requested the Government of
Canada to consult under Article XXIIl:l. The congultation did not lead to
a solution and the European Communities requested a GATT Panel under
Article XXIII:2 to examine the matter (Doc. L/5777, 12 February 1985).

[.2 On 12 March 1985 the <UCouncil agreed to establish a Panel and
authorized its Chairman to draw up terms of reference and to designate the
Members and the Chairman of the Panel in consultation with the parties
concerned (C/M/186, item 3). The United States, Spain, New Zealand aund
Australia reserved their right to make a submission to the Panel. Jamaica
and Trinidad and Tobago requested to be included in consultations on the
Panel's terms of reference ard composition.

1.3 The following terms of reference were anncunced by the Chairman of the
Council on 12 February 1986 (C/M/165, item 15):

Terms of reference

"To examine in the light of relevant GATT provisions, the matter
referred to the CONTRACTING PARTIES by the European Communities in
document L/5777, that is, whether certain practices of provincial
agencies which market alcoholic beverages (i.e. Liquor Boards) are in
accordance with the provisions of the General Agreement, and whether
Canada has carried out its obligations under the General Agreement;
and to make such findings as will assist the CONTRACTING PARTIES in
making recommendations or rulings as provided for in paragraph 2 of
Article XXTII.

In carrving out its examination the Panel would take into
account, inter alia, the provincial statement of intentions concluded
in the context of the Tokvo Round of multilateral trade negotiations
with respect to sales of alcoholic beverages by provincial marketing
agencies in Canada."

1.4 The composition of the Panel was announced on 12 December 1986
(C/143):

Chairman: H.E. Mr. E.F, Haran

Members: Mr. E. Contestabile
Mr. J. Vigand

88-0185
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1.5 The Parel held its meetings on 18 December 1986, 25 and 26 March 1987,
2 May, 7 and 8 July, 21, 22 and 23 July and 8, 9, 10 and 14 October 1987.
The delegations of Australia and the United States were heard by the Panel
on 26 March 1987.

1.6 In the course of its work, the Panel consulted with the delegations of
Canada and the European Commurities. Arguments and relevant information
submitted by both parties, replies to questions put by the Panel as well as
all relevant GATT documentation <erved as a basis for the examination of
the matter. During the proceedings, the Panel provided the two parties
adequate opportunity to develop a mutually satisfactorvy solution in the
matter before it.

2. Factual aspects

2.1 In Canada, constitutional authority to contrel import and export
transactions across national or provincial boundaries is within the
exclusive legislative authority of the Federal Parliament under Section 91
of the Canadian Constituticn Act, 186/ (formerlv the British North America
Act). This "trade and commerce'" power of the Ffederal authorities
essentiallv excludes any authority over the distribution of imported or
local preoducts within provinces., legislation of either level of government
which 1is determined tc have encroached on areas within the exclusive
legisiative authoritv of another level of government, is ultra vires and
therefore null and void. Only a Canadian court of competent jurisdiction
is empowered to make such a determination.

2.2 A1l liquor beards in Canade are created by provincial statutes and
their menopoly position with respect to the supply and distribution of
alcoholic beverages within their prcvincial bhorders is based on provincial
legislation. The provinces are constitutionally empowered to enact such
legislatinon under Section 92 of the Constitution Act, 1867, in particular
the heads veferring to 'Preperty and Civil Rights' and 'Local Matters
within the Province'. The importation of iiguor into Canada is, on the
other hand, vregulated bv federal legislation. P means of the
1928 Tmportation of Intoxicating Licuors Act (now R.S.C, 1970) the Canadian
Parliament restricted the importation of liquor except under the provisions
estahlished by a provincial agency vested with the right te cell liquer.
This has resulted in a monopoly on the importation of alcnholic beverages
by provincial liquor boards. The federal statute restricts the importation
of Lliquov except under provisions established by a provincial monopoly of
supply and distribution. Py virtue of the Act importers and ceonsumers in
Canada cannot byvpass the intermeciary of the provincial liquer boards bv
making direct imports.

2.3 The distribution of alcoheolic beverages in Canada is controliecd or
conducted by the provincial marketing agencies, or "liquor beards'". All
provinces have government liquor storves <ituated throughout their
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territorv, Some provinces also permit off-premises sales, sales through
hotels, restaurants, grocery stores and "beer" or "wine" stores at prices
arnd under conditions determined by the provincial authorities (liquor
commissions). The objectives of the provincial liquer monopolies include
(i) profit maximization for revenue generating purposes (fiscal objectives)
and (ii) limitation, for moral and health reasons, of the potential abuse
of alcoholic drinks (social objectives).

2.4 The retail price of an alcoholic beverage scld in a Canadian province
is established by adding applicable federal customs duties and taxes,
provincial mark-ups and taxes to the bhase price. The provincial mark-ups
are applied in addition to custowms duties at the rates bound under Canada's
GATT tariff schedule. All duties on beer, wines and spirits are bound in
this schedule. The Euvrcpean Communities or its particular member States
have initial negotiating rights on a number of concessions. Several other
Contracting Parties, . including the United States, also have initial
negotiating rights on a rumber of concessions granted by Canada on
alcoholic beverages.

2.5 The mark-up is the percentage increase over the base price. The base
price is defined, both for imported and domestic products, as invoice price
plus standard freight to a rre-set destination plus federal charges,
including customs duties. The mmark-ups being imposed, in part, for fiscal
reasons constitute an important source of revenue for provincial
governments. Most Canadian provinces have had a longstanding policy of
differential mark-ups for provincial and imported alcoholic beverages, the
mark-ups applied by the provincial liquor boards being frequently, but in
degrees which vary from province to province and with respect to the type
of alcoholic drink, higher than those applied to domestic products. Some
indication with respect to the level of mark-up differentials in question
is given by Table 1 and Table 2 below. Certain provinces apply
differential mark-ups to some products from other provinces, as well.

2.6 While the situation wvaries somewhat from province-to-province,
generally any supplier of beer, wine or spirits, domestic or imported,
wishing to sell the product in a province must first obtain a "listing"
from the provincial marketing agency. A listing request (which may vary by
province and by product) is assessed on the basis of criteria such as
quality, price marketability, relationship to other products of the same
tvpe already listed, performance in other markets, etc. If the listing is
granted, it can be subject to conditions under which the product in
question mayv be sold in the province (e.g. minimum sales quotas,
bottle/package sizes). Moreover, factors such as space limitations and
revenue maximization also affect listing and delisting practices of the
various liquor commissions and their marketing agency outlets, which
endeavour to operate as commercial enterprises with a certain degree of
autonemy. In certain provinces (e.g. British Columbia, Ontario, Quetec)
the corditions and formalities to be respected for an imported product to
be admitted to the list of items available for sale by a liquor board are
more onerous than thoce applving to domestic wines, spirits and beer.
Certain of these vpractices are to be terminated by 1 January 1988,

Py
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Moreover, in a number cf provinces additional outlets - such as groceuvy
stores, or "licensed retail steres” - are available for cnies of the
domestic preducts or domestically bettled products and are denied for
imported products. Several provirces' Tliquor beards alse differentiate
between domestic and imported alccholic heverages through listing and
delisting practices and other conditions and formalities.

2.7 The practices described in paragraph 2.5 and 2.6 are referred to in
the "Provincial Statement of TIntentions with Respect te $Yales of Alcoholic
Reverages by Provincial Marketing Agencies in Carada" (see Annex). The
Statement which should be fully implemented bv 1 Jaruary 1988, was
negntiated by Canada orn behalf of its provinces in the centext of the Tokvo
Round of Multilateral Trade Negotiations with the Europear Communities and
sets out specific undertakings with respect te¢ mark-ups, listing and
distribution practices. Similar staterients wevre also negotianted by Canada
with the I'nited States, Australia, New Zeajland and Finland,

2.8 The Statement refers to policies and practices affecting all alcohiolic
beverages imported by Carada from the EC, It stipulates, inter alia, that
any differential in mark-up between domestic and imported wines will not in
future be increased hevond current levele., except as might be justified hv
normal cormevrcial cornsiderations. The Statement also provides that by
I Januarv 1988 "anv difrerential in merk~up herween domestic and imported
distillea spiritse will veflect normal commercial considerations. including
higher costs ¢f handling ard marketing which ave reot included in the basic
delivery price". A number of letters relating to the Statement were
exchanged hetwevn Canada. opn bhehal? of the Canadiar provinces, and the
Furopean Ceommunities in April 1979 (see Annex I). 1In the letter of 5 April
1079, Canade informed the Furopean Cecmmunities that the Statement was
"mecessarily nor-contractuz! in  nature'. The text of Statement of
Intertions, wase realised hv the Government of Canada and included in a
document of the EC Commission reporting or the outcome of the Tokve Round.
Specific re’:rence to the Statement ol .ntentions was also included from
1882 on in Carada'e retiiicatiorn to GATT or etate trading persuant to
Article NVIl:i(a)., Howewver, the Statement is not an integral part of
Carada's CATT tarift schecdule, neither had it beer notified to all
particinarts in the Multilatera! Trade Negotiations ner to the CONTRACTING
PARTIES. In manv irsatances mavrk-up differentials between imported and
dorestic alccholic beverages were reduced or elimirmated since April [676¢,
In a rumber of cases, mark-up diltferentials between imported and domestic
wines were Increased since that date.

2.9 Tn cupperc of their case hkoth npartiec supplied fthe Panel with
extensive statistical information and cther material relatirg to importe
and dorestic sales of alcoholic teverages, mark-ups and other policies and

nractices affecting sales of ligquers in Canada.



L/6304
Fage S

TABLE 1

Mark-ups applying tc certain types of spirits - 1985

WHISIY (STANDARDY (COGNAC BRANDY OTHER SPIRITS LIQUORS

D 1 D I D T D I

ONTARIO 109 122 58 120 115 124 115 127
BRITISH

COLUMBTA 115 120 115 120 115 rae 115 120

® * * % * % * * ¢
QUEBEC 113 123 113 118 113 123 113
123
100 160

ALBERTA 116 117 110 111 116 117 107 109
NEW BRUNSWICK 127 132 127 132 127 132 127 132
MANITOBA 133 138 133 138 132 138 133 138
NOVA SCOTTA 120 120 120 137 122 139 120 137
SASKATCHEWAN 131 138 133 138 133 138 133 138

D = lDomestic I = Imported
%

Ad valorem mark-up applied only to the portion of cost price (duty
paid) ocver $65.00 per case.
5 %

Quebec cognac: Ad valorem mark-up applied only to the portion of cost
price (duty paid) hetween 565,00 and $90.00 per case. For any surplus
portion of the cost price f(ahove $90.00 per case) the mark-up is 100 % for
both domestic and imperrted cognac.
4+
Ad valorem mark-up applied only to the portion of cost price (duty
paid) over $55.00 per cace.

Source: EC's calculations hased on the statistics supplied by Canada.
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TABLE 2
Mark-ups applying to beer and table wines — 1985
BEER WINES
LOCAL D I LOCAL ) [
*ok
ONTARIO 21.2 80 58 105 123
(-1986 1 66 66)
Ak %
BRITISH COLUMBTA 83 50 110 110
dek Kk % * %k
QUEBEC N/A N/A P2 94 118 125
* %
ALRERTA 49 57 77 17 83
NEW BRUNSWICK 59 65 86 a3 117 122
MANITOBA 76 75 75 65 75 80
%k
NOVA SCOTIA 66,6 81 86 11l OR1
%%
SASKATCHEWAN 34 60 N/A Q4 £9
D = Domestic I = Impovied
*
Dritish Columbia beer: &3 % mark-up if 1.2-4.0 % alecohol/volume;
50 % mark-vp if 4.1-5,7 % alcohol/volume;
S4 3 mark-up if 5.8-8.5 7 alcohol/volume.
* %

No distinction between Local arnd iiomestic heer,

*** . . . .

Quebec wine: Ad valorem mark-up applied only te the portion of the
cost price (duty paid) hetween $20.00 and $40.00 per
case. For anv surnlus pertion of the cost price {abuve
$40.0C per case), the mark-up 7« identical for all
categnries of wine,

Source: EC's calculaticns based on the statistice supplied by Canada
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3. MALN ARGUMENTS

(a) Ceneral

3.1 The Furopean Communities argued that application of the discriminatory
mark-ups and other forms of vrestriction and discrimination by the
provincial marketing agencies of alcoholic drinks in Canada were
inconsistent with Canada's obligations under the General Agreement and
nullified or impaired the advantages accruing to the Community under the
Ceneral Agreement especially since the duties on products in question were
bound in Canada's tariff schedule. The European Communities counsidered
that it was within the competence of the Federal Gevernment of Canada,
acting in accordance with the relevant provisions of the Canadian
constitution, to remnve the inconsistency of provincial and federal
measures affecting the importation cf alcoholic heverages with Canada'’s
CATT commitmerts. The European Communities argued that Canada had not
taken the measures, reasonably at its disposal and within its power, to
ensure  observance of its GATT obligations by its previncial governments.
Tt also considered that, where the differential in the mark-up was lower
than the bound rate, the TFederal Covernment of Canada could have reduced
the customs dutv rates to offset the mark-up differentials. The European
Communities thus requested the Panel to find that:

(1) the imposition of higher mark-ups on imported alcoholic
beverages than on domestic products by the provincial marketing
agencies was iInconsistent with Canada's obligations under
Articles II or III of the General Agreement;

(ii) the application of discriminatory measures concerning
listing/delisting procedures and availability of points of sale
to imported alcohclic beverages was inconsistent with Canada's
obligations under Article III, XI or XVIT of the General
Agreement;

(iii) Canada had not fully complied with ite notification obligations
under Article XVII:4 of the Gereral Agreement;

(iv) Canada had failed to carry out its obligations under
Article XXIV:12 of the General Agrecment;

(v) benefits accruing te the European Economic Community had been
nullified or impaired.

The Community moreover invited the Panel tc  recommend that the
CONTRACTING PARTTES request Canada to take appropriate measures to
terminate the discrimination against impcrted alcoholic beverages.

3.2. Canada considered that it was meeting its obligations under Article II
according to the commerce of the Furopean Communities treatment no less
favcurable than that provided for in Canada's tariff schedule. First, it
argued that the relevant tariff bindings were being honoured and that no
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additional charges were being applied at the border except for normal
exclse charges. Secondly, Canada considered that also its provinces
complied with the obligations of Article II since: (i) the 1979 Statement
of Intentions was an agreement between parties in the sense of Article II:4
and that the Statement confirmed and made explicit the Furopean
Communities' longstanding acceptance of differential mark-upe and certain
other practices of liquor boards differentiating hretween domestic and
imported products; (ii) the mark-up differential between imported and
domestic products was generallv justified by '"commercial considerations'
and ''reasonable margin of profit'; (iii) the provinces had not applied an
amount of protection in excess of that permitted under Article 1T:4, and
(iv) the policy of differential mark-ups was a longstanding policy
pre~dating Canada's accession to the General Agreement.

3.3. Canada also ccnsidered that it fully complied with the requirements of
Article IIT, XVII and XT of the General Agreement. TIn respect to Article
111 Canada noted that (i) it was applicable to 'imported' products, i.e.
products that had cleared customs, and not to the 'importation' of
products, (ii) it did not refer to mark-ups imposed bv liquor beoards since
such mark~-ups were specifically addressed under Article IT:4, (iii) it did
not apply to state tradineg enterprises such as liquor heards given the more
specific provisions of Article XVII, and that (iv) difterential internal
charges resulting from dificrent commercial costs associated with imported
products were permitted under Article III, Caneda noted that alse the
other «oommercial practices veferred ro by the EC could not be censidered
'regulatorv' requirements as corntemplated by Article ITI. Canada claimed
that there was nc national treatment obligation applicable to state-trading
enterprises under the feneral! dAgreement because Articie ITI was not
relevant given the provisions of Article XVII which contained the onlyv
cbligation related to state~trading, that was the most-favoured-nation
treatment. Finally, Canada argued that 1t had fully complied with the
provisions of Article ¥I since (i) the liquer board practices were
provincial! measures and not measures takern hv Canada, (ii) rthev were
measures applied to 'imported' products and not to the 'importation' of
nroducts and (1ii) thev were consistent with the Statement of Intentions,
Carada recalled that Canadian provinces had the constituticnal autherity te
control  the supply and distribhntion of alceholic heverages within their
respective horders and it noted that Carada's trading partners had long
teen aware of the Yederal tovernment's constitutioral limiration with
respect to concluding treaties in general, and specifically with respect to
agreements involving the alcoholic heverage scector. Cancda said that the
regulatory {ramework with respect tc¢ alcoholic heverapes pre-dated Canada's
accession te the GATT and that Canada's trading partrners had heen cogrizant
of the fact that any concession made *v Canada ir this sector would he
implemented within this framework. Carada's view was that its GATT
obligation, with respect fto a provincial messure, wos that contiained in
Article ¥MXTV:12, i.e. to take "such veasonable measures ~e may be availahle
to it to ensure ohservance of this Agreement bv tle regional arnd local
governments within its territery'. Canada noted that the practices o the
liquor boavde in question were not controlied by the federal government but
by provincial gevernments., 17 it had been intended that a federa! state
were to he deemed to have autcmaticallv and directly vielated a specific
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GATT provisicn as 2 vresult of & measure taken by anocther level of
governmen* then the obligation cnntained in Article XXTV:iZ would be left
empty ol practicel meaning. (Canada considared that {t had fully complied
with its obligaticns undev that paragraph end, theveicre, under the GATT.
Canada's view was that trade statistics clearly showed thar EC access to
the Canadian market had nct been nullified and impaired and that there had
been a substartial increase in EC expertyg ol alcohoilc beverages to Canada
since 1976,

3.4 Raged on the above, Canada auvked the Panel to find that:

1) Canada lad not acted “n a manner inconsistent with the
cbhbligations under Avrticle IT, ITT, X1 or AVII;

(ii) The prowvinces in Canada had acted in a m2nner which chuerves the
provisions of the Ceneral Agreement and the 1479 Statement of

Intentions;

f1i1) Canada had met its cotligation in this matier, as set out in the
provisiong or Article XNIV:17; and

(iv) No benefit acecruing directly or indirvectly to the European
Fommunities wae beire nullified or impaired.

(b Article Il and the Previncial Statement

3.5 The Furopean Communities argued that., as a combination of collection
of hound duties and impositicr of import mark-ups constituted less favoured
treatment than that provided in the Canadion tariff schedule, the practice
was inconsistent with Article 1I:1(a). Since mark-ups above costs and
reasonable profit margins were impesed for purposes of revenue raising they
constituted 'charges of any kind" in the meaning cof Articie 771:1(b). The
European Communities congidered that the imposition of discriminatory
mark-ups could not be justified or the basis of Article TI:1(b), seccnd
sentence, because the mark-up differentials did not represent duties or
charges 1imposed prior to 30 Cctober 1947, ror were thev directlyv or
mandatorily required te be imposed by legislatio:t in foree in Canada on
that date. The European Communities gaid that records of the level oif the
mark-ups and mark-up differentials, in 1947, were rnot even available and in
its view it was evident that rnew mark-ups had been introcuced. Moreover,
the Communities argued that Article II:4 contained a specific provision
limiting the degree of protection which might be afforded +through the
nperatior. of import moncpolies with respect tn products on which tariff
concessions had been granted. Article I1:4 did nct contain any reference
to monopoly margins applied on the date of the Agreement and there was no
basis for applying Article IT:1(b) second sentence bv analogy or otherwise
in the <context of this provision. It was in anv event clear that mark-up
differentials could not be justified on the hasis of Article II:2(a), since
they were incensistent with the natioral treatment requivements of Article
IiI:2.
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3.6 Canada argued that the measures taken by the provincial liquor boards
were to be viewed in the light of Carada's obligations as a contracting
party and that it was fully meeting its obligations under Article II:l(a).
Canada considered that it was according to the commerce of the European
Communities treatment no less favourable than that provided for in Canada's
tariff schedule and that, under the Importation of Intoxicating Liquors
Act, there was no discrimination between suppliers. Canada said that it
did not recall ever indicating to the European Communities that all
pre-1947 mark-up records were not available, and noted that while some
might be ‘difficult or even impossible to obtain, many others were
available,

3.7 In the European Communities' wview, Canadian liquor boards were
monopolies of importations of the kind referred to in Article II:4. The
Communities noted that given the provision of Article I1:4 the Iliquor
boards were not free to operate so as to afford protection in excess of the
amount of protection provided in the Canadian tariff schedule. [Under
Article II:4 a tariff concession comprised a concession on the monopoly
protection level and the application by liquor boards, of higher mark-ups
on imported beer. wines and spirits than on 1like domestic products
constituted thus additional charges on imports and broke the tariff
bindings. The ract that discriminatory import mark-ups were applied in
addition to the bhound duty rates, constituted prima [acie evidence of the
operation of levels of protection which corresponded to the ditfferential in
the mark-ups and thus was contrary to the provisions of Article Il:4,

"

3.8 Canada fully accepted that it "... authorized, formallv or in effect,
a monopcly of the importation” of anv alcoholic beverages by means of the
Importation of Intoxicating Licuors Act. However, it =said that the
provinces had the constitutional authority to control the supplv and
distributien of alcoholic beverages within their respective border. in
Carada's view. the provinces had fullvy observed the provisions of
Article II:4 with respect to the appiication of mark-ups. First,
Article TI1:4, as well as its TInterpretative Xote, referred to the
possibility of an agreement such uas the 1979 Statement of Intentions which
needed to be fully implemented onlv bv the end of %87 and which permited
ditfferential mark-upe. Secend, in Canada's view the drafting historv of
Article TI:4 suggested that a ''reascnable margin of profit" in the case of
an import menopoly was a margin which '"should not he so excessive as to
restrict the volume of trade" (see Section (d)) and an analvsis of the
Communities' alcoholic heverage exports to Canada since 1979 clearly showed
sigrnificant growth of the volume of trade.

3.9 The European Communities noted that Article IT contained ar element of
choice between the collection of bound duty rate and the cperation of
protection through iIimport mark-ups. To the extent that the [federal
government could have chosen to offset the protaction afforded through the
import mark-ups by a reduction cor elimination of the customs duties, in the
EC's view, Canada could not claim that the issue was merely one of
provincial observance of Article I1:4.
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3.10 Canada argued that it had never found it necessary to reduce the
customs duty rates to offget the mark-up differentials because federal and
provincial actions were fully consistent with the General Agreement and the
Statement of Intentions. Moreover, in its interpretation the proposal
signified that Canada would be asked to apply different rates of duties to
different provinces, depending upon the differential mark-up involved.
Canada argued that this would be impractical and administratively
unenforceable.

3.1] Canada stated that the exchange of letters concerning the '"Provincial
Statement of Intentions"” (see Annex) which toeck place between the
Government of Canada and the European Commission on 12 April 1979
represented an agreement of the kind referred to in Article II:4., In
Canada's view bv the nature or the terms of this agreement the European
Communities accepted that the mark-up differentials on wines would not be
increased beyond 1979 levels and that the mark-up differentials on spirits
would reflect only commercial considerations. In both instances, increases
would be only permitted where they could be justified by normal commercial
considerations.

3.12 The European Communities said that it had never agreed under Article
I1:4 or in any other way that the Canadian liquor boards were free to
operate so as to afford protection in excess of the amount of protection
provided in the Canadian GATT schedule. In the view of the European
Communities an agreement referred to in Article II:4 must be of a
contractual nature and it must be transparent, i.e. known to all
contracting parties, and must reflect the intention of the parties to
exclude or modify the obligations otherwise resulting from the existence of
a tariff binding.

3.13 The European Communities argued that the Statement was not an
agreement of the kind envisaged under Article II:4 since it was unilateral
in nature. The Communities said that it merely took note of a unilateral
undertaking by the Canadian provinces. In its view, the statement
contained a rollback undertaking with respect to GATT-inconsistent mark-up
differentials between domestic and imported spirits and a standstill
undertaking with vrespect to mark-up differentials between domestic and
imported wines but there was nc indication that these undertakings were
intended to replace the obligations under Article Il1:4. Moreover, the
European Communities noted that the statement did nct cover mark-ups on
beer and could not therefore possibly justify any such mark-ups. It was
evident, in the EC's view, from the heading "Statement of Intentions' that
this had not been meant to contain legally-binding obligations, but at most
unilateral, non-binding undertakings.

3.14 Canada argued that the Statement was a good-faith unde-<tanding
between the parties, reached in the context of the MIN negotiating rocess,
and intended to have an effect as part of that process. Canada s.id that
the Statement was included in the public documents released by the
Government of Canada and the EC Commission reporting on the results of the
Tokyo Round. It argued that the following paragraphs from a communication
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from the European Commission to the Furopean Council outlining the results
of the Tokyo Round (COM(79)514 Final Brussels, 8 Octeober 1979 - page 72-73)
clearly established the legitimacy and precise nature of the agreement:

"In the negotiations with Canada, the Community's objective was
... in the alcocholic beverages sector, to put an end to the
discrimination in Canada between foreign and national and between the
various foreign suppliers themselves"

"The results obtained with Canada are as follows: ... With
regard to alcoholic beverages, there is an exchange of letters (see
Anriex BLlV) containing a declaration of intent by Canada's provincial
governments providing in respect of all products, for
non-discrimination between foreign suppliers: for spirits the
discrimination between domestic products and imported products will be
abolished over eight years and, in respect of wine, vermouth and
champagne, the present difference between domestic prcducts and
imported products will be frozen and a minimum price introduced for
imports of wines"

"In these circu nktances, the Community has given a favourabhle
reply teo a number of Canada's requests for tariff offers concerning
certain agricultural PTUdUCtb (herx:(C. whiskey, maple svrup) and
certain fishery products.,”

In Canada's wview the larguage used by the EC iteelt, in r>’e"r‘ng to the
"understandings' and "undertaking' of the statement confirmed and made
expiicit the FC's lengstanding acceptance of differential mark-ups. The
raelevant pages of the document ware snbhmitted,

3.15 The Furopean Ceommunities said rhat the communication queoted by Canada
wan A purely internal decument. Tt arxued rthat rhe Last paragraph quoted
contained @ ziobal evoluation of the negotiatiene wirh Canada in  the
agricultural sector, thar [t was cucted ont of context and could not he
taken to impiv that the fermrission had censidered tha Statament  te
constitute a (ATT cencession by 4

¢ Canada indicated that ir had
rrovided the tull text ¢f this commurication,

3.16 The Communities uoted that o tariff binding was the subiect of an
international agreaement, ard i could only be medified hv  ancther
internaticnal agreement, cleariv made, and not hv a unilateral setratement.
It argued that any document hbv which a2 ceontracting partv was <said to have

unilaterailiy waived its rights had *» come from the party whese rights wore
said te have been waived, neot from the party claimire to he free from its

normal obhligations, In the Communitics’ view, it fellowed from
Article YT7:4 and 1its interpreftative note (".,, as otherwise specifically

agreed ..."; in the French versicn "... sauf convention eupresse entre les

parties contractantes ...") that only an agreement of a contractual nature
which specifically excluded the monopoliv margirs frvom the obligations
resulting otherwise from a tarift cencessien was acceptable. Such an
agreement would determine a different monopolyv pretection level! from the
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one which was otherwise legally permitted under Article II. It would
therefore necessarily affect the GATT rights, not only of the parties which
negotiated the agreement, but the rights of all contracting parties since
the obligations under Article TII:4 had to be applied erga omnes and in
accordance with the MFN principle. In the EC's view efforts to resolve
disagreements about the application of GATT would be made more difficult
if, when unilateral promises to correct violations were made, it was always
necessary for those receiving them to react formally by stating that the
promises were not accepted and that no rights were heing waived.

3,17 The European Communities, recalled that the letter by the Canadian
Government dated 5 April 1979, bv which the Statement was transmitted
underlined that the Statement was necessarily non-contractual in nature,
that it represented a positive undertaking to follow certain policies and
practices and that it was considered to be a valuable contribution to a
settlement between Canada and the Community in this area. The Government
of Canada had merelv agreed to be a channel nf communication with foreign
governments and had only used its good offices with the provincial
authorities concerning the implementation of the Statement. There was no
indication in the Statement or the letter of transmission that there had
been an intention to reach an agreement on the exclusion of the monopoly
margins from the obligations under Article II1:4, or on other bhinding ard
enforceable obligations with respect to these margins. In reply by letter
0f the same dav the Commission had «cimply acknowledged receipt of the
letter of transmission without repeating or otherwise referring to the
content of the Statement of Intentions. In the EC's view, the conclusion
of an agreement In the form of an exchange of letters customarily required
that the content of the agreem~nt be repeated in letters from both sides.
In a further letter of 29 June 1979, the Commission had commented on the
Statement saving in particular that the terms of the Statement had been
examined very clesely by the Communitv, that this examination had led to
some disquiet concerring the terms of the Statement about the mark-ups and
that the Communitv would be looking for proof of the effectiveress of the
undertaking to e.iminate discriminaticn against Community spirits. In the
EC's wview there had been no interntion on either side to conclude an
agreement with respect to the cortent of the Statement of Tntentions.

3.18 The Eurnpean Communities next recalled that the Statement had not been
transmitted on behalf of the Federal Government of Canada, but on behalf of
the provinces which could not be partv to an international agreement under
the GATT. Moreover, the Community did not have initial negotiating rights
on concessions of all the products covered by the Statement and. could only
have concluded an agreement under Article IT:4 with respect to those
products. In the EC's view, the Statement was a unilateral urdertaking by
the Canadian provincial authorities, was not part of an agreement between
the contracting partics which had negeotiated the vrelevant tariff
concessions and did not affect the rights of contracting parties under
Article 1l:4. The mere fact that the Statement of Intentions was included
in the terms of vreference of the Panel was not, in the view of the
Communities, an indication that the Statement itself modified the
Coemmunity's GATT rights or created additional rights. The Communities



L/6304
Page 14

agreed that the consideration of the nature and content of the Statement
and of its implementation was relevant to the question of evaluating to
what extent Canada had taken reascnable measures to ensure observance by
its Provinces of its obligations under the General Agreement. However,
this should not obscure the fact that the matter raised by the Communities
was not whether the Statement had been fullv implemented but whether the
practices of the liquor boards were in accordance with the provisions of
the General Agreement and whether Canada had carried out its cobligations
urider the Agreement, taking into account the Statement of Intentions.

3.19 Canada argued that the description of the Provincial Statement of
Intentions as "non-contractual' was related tc the constitutional inability
of Canadian provinces to enter into formal treaty obligations with foreign
powers and meant that the Statement was ncot intended to constitute a
ltegallv bhinding treaty in its own right. It had, in other words, no legal
status apart from the CATT but it did have a legal effect within the
framework of the GATT. 7Tn Canada's view there was rothing in the langunge
of Article Il:4 ("as otherwise agrred hetween the parties which initially
negetiated the concession.") which could he taken to requive an overriding
"treatv" oblipgation within the legal meauing cof rhat term. All that was
required was an agreement in a factual sense, a cde facro understanding
hetweun the partl s. Tr Canada's view the provieo that the Statement of
Intentions was 'mon-contractual” - in other words that it was not an
independent treatv obligotion in the lepal sense = could notr deprive the
instrument of its effect as an understandirg that had been "otherwise
arreed" within the framework of Articie I[1.

3.0 Tarada saw no logic in rhe FC argument that because the GATT was *n
international agreement it could re onlv mediiied by another intervational
agreement., In Carzda's view, agreements oY the kind envisaged nnder
wticle IT:4 were ot internded to  override the oATT but  rather Lo
censtiture a osubeidinry instrument.,  Thev weve specifically <h“ttrp~At d by
tiwe VATT irsol“ {voorder to provide ar element of tlexibility,  Canada sald
that a vourahle reple had boan given o a number of Canadian requests for
concessions of eommercial Imp crfance 1n exchange for the Stotement. Canada
rered  that as  in oanv trade negotiaticrs, the terms of the Statement
reflected Low Tar both parties were wiliing te ao, at that time, tce rewch
particuiar objectives, Tt lse noted that there had been some discussions
on dratts of the Statement between the EC and Canada and that the Statement
did centain an agreement on specific margivs or protection levels, ¥ith
respect to the aferementicned letter of 29 June, Canada noted thar it was
not unustal for parties t. oan agreement te rajse issues vith each other
during the iife ¢f the agroenment.

3.80 The European Communities maintaired that there had been numerous
breaches of the Statement of TIntentions on the part of the Caradian
provinces., The European Communities =aid thet since 197% a number of
increnses in tha mark-up differentials had taken place and that nc
gatisiactory evidence of the commercial censideroations which might justiiy
these increases had heen previded. Tt was preciselv  hecause the
Communities weve rot satisfied with the implementotion of the Statement and
hecause there were no legal mreans of eecurlng its enforcement, that the
Communities concluded that it had ne opcion nther than to Iinvoke its rights

under the General Agreement.
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3.22 Canada said that it was incorrect to assert that there had been
numerous hreachas of the agreement. The provinces had, in fact, provided
the EC on a number of nccasions with an itemized and detailed breakdown of
the rationale behind the increases in mark-up differentials and that the EC
had never provided any evidence to the contrary. Canada alse provided
additional extensive information supplied by ten Canadian provinces and
concerning provincial adherence to the 1979 Statement. It was Canada's
view that the provinces were generally living up to the Statement. In a
few instances, it was acknowledged that some further changes were still
required to bring a particular practice into line with the Statement and
that commitments had beern made to comply fullv by the time the Statement
was to be fully implemented, i.e. by 31 December 1987. Canada noted that
it was premature and quite inmaccurate to claim that provincial commitments
had not been fully met or implemented.

3.23 The European Communities agreed that Article IT:4 should, in
accordance with its interpretative note, be interpreted in the light of
Article 31 of the Havana Charter, iIn particular its paragraph 4.
Accordingly, the imposition by import monopolies of mark-ups on imported
products could only be justified by commercial considerations on the basis
of: (i) tramsportation, distribution and other expenses incident to the
purchase, sale or further processing and (ii) a reasonable margin of
profit. The European Communities did not argue that mark-up differentials
betweer imported anrd domestic products could never be justified by
additional costs associated with imported products. However, in the EC's
view, the existence of such differentials constituted prima facie evidence
of the protective character of the mark-ups. In the EC's view, Canada had
not presented evidence which would justify, in these terms, the various
mark-up differentials. It also saild that no evidence had Dbeen presented
which could explain, on the bhasis of cost differentials, the wide variety
of mark-ups applied from province to province. In this context, the
Communities noted that a number of provinces did not apply any mark-up
differentials, whereas Ontario, British Columbia and Quebec maintained high

differential levels. The Communities noted subhstantial increases 1In
differentials of mark-up between domestic and imported wines. It argued
that these increases were not justified by "normal commercial

considerations"” and were contrary to Canada's commitments contained in the
1979 Statement of Intentions. The European Communities noted that '"the
environmental cost'" invoked by cne of the provinces did not seem to
represent a ''normal commercial consideration' and it did not understand how
application of the latter criteria might be compatible with such a wide
variety in the mark-up differentials from province to province.

3.24 Canada disagreed that the existence of mark-up differentials between
imported and domestic products constituted prima facie evidence of
protectionism. First, Canada noted that whereas domestic wine producers
were themselves responsible for transporting their products to the stores,
provincial liquor hoards were vesponsible for store delivery of imported
products. Great distances in a number of Canadian provinces meant that
there were significant costs associated with the transportation and
distribution of imported products, costs which the provinces tried to
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recover through their pricing policies. Canada further said that the
provincial liquor boards, consistent with the practice of private
commercial enterprises, charged what theyv helieved tne market could bear.
Since liquor boards marketed imported products as premium products, 1t was
only normal that the products tended to obtain hLigh prices. Canada noted
that the Statement of Interticns itself provided an explaration of the
various mark-up differentials feound amongst the provinces. For example,
the wine mark-up provision of the Statement called for the differentinl to
be frozen at 1979 levels (except for any commercinlly justifiable
increases). Canada argued that EC had thus agveed to permit the provincial
monepolies te differentiate between imported and demestic products. (Canada
recalled that there was no undertaking ir the Statemert which address=ed the
question of beer mark-ups, even though differe"'4al mark-ups did exist in
thiz sector in 1979 and were well-known <o ( ad s rtrading partners at the
time the Statement was negotiated, In Canaua view the iustification for
certain isolated increases in mark-up diffprrgtla;ﬁ above 1479 levele had
teen previcusly provided to the = and weve provided to the Tenel.

3..% Referring to the variervy of mark-up diifereutials applied from
province to  provipce, Canada noted that there were 1in Canada ten
indeprendent preovincial s?j?wm@ each with {ts ocwn associated costs and
objectives and that there was & 20 vepicnal variations
in consumption patterus. in Starement itsell
provided an inm.catxon RE ferentials existed

ACTOSS thae ccuntry,

3006 The European Communities argued that the application of generally
L i than on domestic products might net he
"

soenable margin of profit’, In the
cf veassnabiencss ceould net be one wihich

vighier mark-ups
justified on the

Tompunities' view,

distinguisbed hetween the origin ¢ the products. Nelther was the actual
deveivpment of thoe Tommunitics' exnorts ro Canada and of theilr share in the
canddiar marker in e iatred ro tion o7 a "reasenable margin of
provit', In the 07 RE it did not sav what would have
acenrred din the  af i Drleventials, The Comminities
argued thar Canada v svidence that {1t contormed with
the recuiremen:t of a "res te b oprefit” ard te show on what

hagis prelit margin: were ca

2,27 Canada waid that ir alco provided 4 cemrercial sustiiticatior for the
existerce of differcvrial  mark-uns drawing, i rparticualar, trom  the
dratting histerv of Articie 1l:-. (oannda argued rhat in the “fgkt of the

-

provisions of Article 2! o) the Mavara fharvter, particulariy Avticle si:i4,

N
4

s

w

the provinces had not applied an arcunt of pretection in ewxcess of Lhat
pernitted urder Article I7:4. ”'rsr, Tanada said that the differential

mark-ups in each of the previnees rpenerally reilected trarsportaticn,
distributier and other euperses :ncfdent to the purchase as well as a
reasonable rargin of profit which arncrding tve Articie S1:4 of the Havena
Charter should be emcluded irem calculation of the ameunt of prosection
permitted under Article T1:4, In Canadn'x view, the drafting histoerv ot
Article 11:4 Implied that a reascralie margiv of prefit was {aitially meant
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tn be a margin in the case of an export monopoly which "sheuld not be so
excessive as ro restrict the volume of trade in the product concerned"
{Report of the First Session of the Preparatory Committee of the United
Nations CGonference on Trade and Emplovment - October 1946, page 17).
Carada argued that at a later stage of the drafting history of Article
IT:4, it was made clear that the phrase 'reasonable margin of profit"
applied tc import monopolies as well., Canada showed that its total imports
of alcoholic beverages registered significuwc increases in value signifving
that only "reasonable margins of profit" were applied.

3,28 Canada also unoted that Ad Article 11:4 referred to Article 31 of the
Havana Charter as a whole, including the fiscal purposes set out in Article
3l:6. It acknowledged that in certain instances differential mark-ups
reflected revenue maximization cohjectives, and that these were particularly
important in the wine sector. Canada argued, however, that this was
exceptional and that generally mark-up differentials vreflected the
additional commercial costs associated with imported products ard that this
was agreed toe n 1979 under the Statement of Intentions. Finally, Canada
said that in the light of the EC's agreement tc¢ the mark-up provisions of
the GStatement of Intentions - an agreement as foreseen in the
Interpretstive Note Article II:4 - it was Canada's view that provincial
mark-ups which were consistent with the different mark-up obligations under
Statement of Intentions were, ipso facto, consistent with Article II1:4 and
did not provide protection... in excess of the amount of protection
provided for in [the Canadian] Schedule.

5.29 The European Communities argued that the high mark-ups and mark-up
differentials were set in order to maximize profit for revenue-generating
purposes. In the EC's view it was therefore evident that the mark-ups were
at a higher level than could be considered to be a reasonable margin of
profit, i.e. a margin which could reasonably be expected under normal
conditions of competition.

3.30 The European Communities said revenue maximization per se did not
justifv the imposition of higher mark-ups on imported than on domestic
products. Such mark-up differentials were to be considered equivalent to
an import duty and the EC maintained that there was no basis in Article II
for their justification on grounds of revenue generation. In the
Communities' view, it was alsc doubhtful whether Article 31:6 of the Havana
Charter was relevant to the interpretation of Article TI:4 of the Ceneral
Agreement. The Communities argued that in anv event Article 31:6 could not
be interpreted as to justify higher mark~ups on imported than on domestic
preducts.  The EC noted that Article II:4 did not take into consideration
the fiscal character of a state-trading monopoly and that literal
interpretation of Article 3l:4 of the Havana Charter suggested that
mark-ups applied to imported products for revenue purposes in excess of
reasonable profit margins were to be assimilated in their total amount to
import duties. The Community did not contend, however, that the entire
amount of the mark-up applied for fiscal purposes was necessarily
equivalent to an import duty. Tt accepted instead that Article II:4 could
be interpreted to cover only the mark-up differentials since fiscal
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mark-ups could be assimilated to internal taxes. The EC noted that
Article 31:4 of the Havana Charter did not regard internal taxes conforming
to the provisions of Article 18 (Article III of the General Agreement) as
import duties. This corresponded to the principle of Article II:2 {(a) of
the General Agreement and to the definition of "import mark-up" in the
Interpretative Note to Article XVII:4 (b). In the Communities' view,
fiscal mark-ups applied 1in conformity with the national treatment
requirement of Article III:2 were not covered by Article II:4,
A contrario, fiscal mark-ups applied to imported products in excess of
those applied to like domestic products were to be treated as protective
nonopoly margins coming under Article TI:4,

(c) Article III

3.31 The European Communities considered that fiscal objectives were the
primarv purpose of the provincial marketing agencies and that {iscal
mark-ups should be also dealt with under Article II1. In the Communities'
view these mark-ups constituted a form of taxation of the consumption orf
alccholic beverages. Such mark-ups came under the broad notions of
"internal charges" in Article IIT:1 and "internal charges of anv kind" in
Article TII:2. Tn the EC's view these mark-ups were applied teo imported
alcoheolic beverages in excess cof those applied to domestic products and
were therefore inconsistent with Article III:2. Thev thereby atftorded
protection to domestic production and were therefore also inconsistent wit

Article II1:1. The European Communities ncted that both the 1967, Report of
rhe Ontario Committee onr Taxaticn (Smith Report) and the 1971 Report ol the
{(Quebec) Commission of Enquirv inteo Trade irn Alcoholic Beverages (Rapport
Thinnel} c¢oncluded that the revenues derived from the mark-ups imposed by
the respective provincial liguor monopolies constituted a form of taxation
and severely criticised the protectionist character or the mark-up
differentials,

3.32 The European Communities quoted axampies of discriminatory
requiremcntg—'relating to Ji§Eing and delisting procedures and sales
outlets and neted that Cenada recognized the existence of such practices.
In the Communities' view the measures were laid dewn generally, and in a
binding manner, by the provincial! authorities and were not merelv the
result of individual decisions by the wmanagers ¢ the marketing agency
ocutlets. Thev did apply "across-the-hoard" and contained cenditions which
had to be met bhv a roreign exporter in order to obtain access to the
Canadian market. The Communities said that the provincial authorities laid
down the cornditions for obtaining a listing and pre-established the
conditions for a preduct to remairn on that listing, such as minimum salies
requirements. The Communities noted that the exclusion of imported
alcoholic beverages from certain sales outlets was alsc prescrihed
generally and in a binding manner. An Importer would only obtain a listing
or have access to a sales outlets if the conditicns laid down by the
provincial authorities were met, The measures 1in question theretore
constituted regulations or at least requirements within the mearning of
Article III. In the Communities' view, it tollowed from the Panel Report
on '"'Canada - Administration of the Foreign Investment Review Act" (RISD
308/140) that the term ''requirement" used in Article IIT, paragraphs |
and 4 was given a wide interpretation.
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3.33 In the view of the Communities, the diccriminatory provincial measures
conetituted prima facie evidence o7 pretection to domestic production
inconsistent with Article JTII:l. Thev constituted, in particular, less
favourable treatment than that accerded to like products of national (or
dumestic) ecrigin inconsistent with Avticle TIII:4). In the European
Communities' view the discriminatoryv measures could not bhe justified on the
basis of the Statement of Intentions since the Community had not waived its
GATT rights by taking note of the Statement. The European Communities also
noted that the Statement provided, in the second paragraph of Article 6,
for national treatment with vespect to access to listings for imported
distilled spirits. ‘

3.34 Canada argued firstly that there were no internal discriminatory
measures being applied bv the Federal Government of Canada and that the
Importation of Intoxicating Liquors Act had nc relevance to Avticle III
since it was not an internal tax, charge, law, regulation or requirement.
In Canada's view, Article I1I spoke of "imported" products, 3j.e. product
that had already crossed the border and cleared customs, and the federal
legislation in question related to the "importation" of product. Secondly,
Canada recalled that the Importation of Intoxicating Liquors Act
constituted existing legislation within the meaning of paragraph 1(b) of
the Protocol of Previsional Application. Thirdly, it was the view of
Canada that since the General Agreement specifically addressed the question
of mark-ups under Article II:4 in the context of customs duties, they
should not deal with the issue under Article III., It was the view of the
Canada that Article II1I was not relevant in this case, given the previsions
of Article XVII. First, Canada argued referring to the drafting historv of
Article XVII, to the subsequent changes in the title of Article XVII of
GATT and to the Analytical Index to the GATT (see paras 3.39 and 3.41-3.42)
that it clearly was not the intention of the drafters to introduce, with
respect to activities carried ocut by state trading enterprises, the
principle of national treatment with respect to Article XVII. Secondly,
Canada referred tc the Panel report relating to Canada's administration of
its Feoreign Investment Review Act and concluded that the provincial
marketing agencies might legitimately provide more favourable treatment to
domestic products than that accorded to imported products because the
provincial marketing agencies were not required to observe the principle of
national treatment in respect to their mark-up listing or distribution
practices (see para 3.43). Notwithstanding this position Canada alsc
arguec that differential internal charges resulting from different
commercial costs associated with imported products were permitted under
Article ITT.

3.35 Canada also said that by accepting the Statement of Intentions, in
particular its mark-up provision for spirits, the EC had recognized that
there were different costs associated with imported products. It noted
that the Interpretative Note to Article XVII:4 defined the term "import
mark-up'" as exclusive of what is generally described as 'commercial
considerations' in Article XVII:1(b). Moreover, since in the view of
Canada the Statement of Intentions constituted an agreement of the tvpe
envisaged under Article II:4, differential mark-ups could not be,
ipsp facto, inconsistent with Article IIL.
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3.36 It was furthermore the view of Canada that Article III was not
relevant to this case, given the provisions of Article XVII (see paras
3.47-3.49). Neither did Canada accept the argument that many commercial
practices referred to by the EC were truly regulatorv 'requirements'" as
contemplated by Article III, Canada said that the two reports quoted by
the EC did not reflect the position of the provircial governments
concerned, In Canada's view, the texts quoted bv the Communities were also
taker out of context and were somewhat misleading.

(d) Article XVII:!

3.37 The European CLommunities asserted that Article ¥VIT:] contained a
national treatment obligation. First, in the EC's view, sub-paragraph (a)
of Article XVII:] referred to the general principles of non-discrimiratory
treatment in the plural which appeared to cover naticnal treatment.
Second, sub=-paragraph (b) required state-trrading enterprises to have due
regard to the orher provisions of the Agreement, therebv refoerring alse to
Articile 1T, and to  act sclelv  in accordance with  commercial
considerations. This suggested in the EC's view that these enterprises
might nrot treat imported products less ravourablv then products of rational
origin.  Third, Articie XVIT:2 contained an exemption from paragraph | for
imports of preoducts Jor consumption din governmental use which paralleled
the provisions of Article [I1:87a). In the second sentence it contairned,
with respect to such importis, an obligation to accord te the trade of the

other contracting parties {(air and ecuitable treatment which meant

gssentially most-lavonred-ration treatment, Article ¥XVIT:! eppeared
supert luct~ ard self-centradictervy 1F the obligations under paragraph |

enly covered most-ravoeured-nation treatment.

3.33 Canada copslidered rthat Article NVUTT: only contained the
mesr—faveured-nation nrinciple. “irst Canada ergued that the drafting
Ristory of the Article ¥V1i:i{hi did net support the EC's ciair that it
referrad, inter alia, te Aviicle 117, In Canada's view Article NVIT:(hb)

referred dircotlv to Arvticle XVII:ifay where the mest-favoured=-nation
principle anplies. tanada conoidered that the purpose of Articie XVIT:i(b)
was te clerifv the meaning o Avtisle XNVIT:17a) -~ i.e. te previde seme

commercial gnd es to surchasineg and selling by theze enterprises., Iop
thils regard, neted that the Canadian delegate had made a svtecific

reference o the shrase '"commercial considerations” during the Ceneva

Conference. The  delegate had called atterntion to the tact that the
exprression '"'commercial cersideraticns' should net be defined in narrow
terns.  "These werds did not mean simplv the lowest price but referred to
cther legitivate considerations wihich the enterprise would he entitied to
take inte account; they did not simply mean to huv and sell at lowest and
highest prices.'" Second, Canada recalied that '"the activities of nmarketing
boarde which do not purchase or cell must be in accovdarce with the other
provisions of GATT" (BISDR 9S/180, parapraph 8). In Canada's view, the
ciause indicated that the activities ol marketing hcarde which did purchase
and sell were governed by Articie XVIT and did not need to bhe ir accordance
with other provisions of GATT. Third, Canada recalled that the Family
Allowance panel repcrc (BISD 1S/6C, paragraph &) noted:
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"As regards the exception contained in paragraph 2 of
Article XVIT, it would appear that it referred only to the principle
set forth in paragrapn ! of the Article, i.e. the obhligation to make
purchases 1in accordance with commercial considerations and did not
extend to matters dealt with in Article IIL".

3.39 Canada also said that it could not agree that the wording of
Article II1:8 paralleled that of XVII:2 and said that, at the Geneva
Conference (E/PC/T/A/PV-37; 12 August 1947) one delegate, discussing the
differences in wording of the two articles had indicated that the wording
"should not necessarily correspond because the nature of the subject was
different". Canada also recalled the basis o¢f the language which now
formed Article XVIT:2 as first suggested by one delegation at the London
Conference (E/PC/T/CLl 52, page 1) and concluded that this language was not
introduced to provide for the concept of naticnal treatmert. Canada argued
that a Geneva Conference reference {(from E/PC/T/A/PV37 l: August 1947) also
confirmed this. At the Conference one delegate had said "[I]n the case of
Article 15, we find it a question of national treatment and hers in the
case of state trading such as is envisaged in this Article [read XVII]
there is no question of national treatment". Canada alsc referred to a
statement by another delegate to the Geneva Conference who had argued that
state-trading enterprises should be subject to the same standard of conduct
to which private enterprises adhered (E/PC/T/A/PV3T - 12 August 1847).
This was, in Canada's view, noteworthy because private enterprises had no
national treatment obligation under the GATT. Canada recalled that at the
1947 Geneva Conference, Article 30, bore the title "Non-discriminatory
Treatment" and suggested that a state enterprise should, "in its purchases
or sales involving either imports cor exports, act in a manner consistent
with the general principles of non-discriminatcry treatment applied in this
Charter to governmental measures atfecting imports or exports by private
traders." It noted that the Analytical Index to the GATT (Third Revision
pages  93-94)) suggested that the words '"General Principles of
Non-discriminatorv Treatment” were inserted at Geneva "in order to allay
the doubt that "commercial principles” meant that exactly the same price
would have to exist in different markets" (EPCT/A/SR.!4 page 3). In the
view of Canada it clearly was not the intention of this amendment to
introduce the principle of national treatment into Article XVII.

3.40 Intensive vresearch which Canada had undertaken into the drafting
history had revealed no reference to the inclusion of national treatment in
the discussion leading to the adoption of Article XVII:l. Under Article 26
of the United States '"Suggested Charter for an International Trade
Organization of the United Nations', which served as a basis for the London
Conference in October-November 1946, state-trading enterprises were to
accord '"morn-discriminatory treatment, as compared with the treatment
accorded to the commerce of any country other than that in which the
enterprise is located”. At the London Conference the non-discrimination
obligation was reformulated to read: "... the commerce of other Members
shall be accorded treatment no less favourable than that accorded to the
commerce of any country, other than that in which the enterprise is located
...". Three references to the Article on state-trading in the records of
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the London Conference confirmed, in the view of Canada, that this Article
was understood to establish only a most-favoured-nation obligation. A
delegate had said introducing the Article that the rule of
non-discrimination applied to state trading in the same manner as the
most-favoured-nation principle applied to duties, and that the obligation
of a country engaged in state trading was to make its purchases in
accordance with commercial considerations (E/PC/T/C.II 36, page l1).
Carada argued that this reference and others cited at E/PC/T/C.II1.52 pages
2 and 3 confirmed that national treatment was not envisaged in the Article
but only MFN treatment.

3.41 Canada argued that the Geneva language, with minor editorial changes,
was the language incorporated into the Havana Charter and the original text
of the General Agreement. The title of Article XVII of the GATT had been
modified to read 'Non-disecriminatory Treatment on the part of the
State-Trading Enterprises'. The change in the title to the present title
"State Trading' only occurred in 1955 hecause the scope of the Article was
expanded to include provisions for negotiations and notification (XVII:3
and XVII:4)., Referring to the secretariat analysis connected with this
revision of Article XVII (W.9/99, 15 December [95&) Canada noted that there
was nothing in this document te suggest that the phrase '"non-discriminatory
treatment' had evolved to include "national treatment'.

3.42 Canada also recalled that during the Second Session of the Preparatouvy
Committee of the United Nations Conference on Trade and Emplovmenc, on at
least two separate occasions, delegations referred explicitly to the scope
of the State Tradirg provisions. One delegate said that the Article on
State Trading was limited '"to mest-favoured-nation treatment and not to
naticral treatment'" (EPCT/A/SR.10). Canada alse noted that no disagreement
had been expressed 2t the Conference tc the interpretation of Article 3!
(read Article XVII) by another delegate suggesting that provisions in
Chapter V, which irclude thecse pertainirg te national treatment 'would be
inoperative'" in the case ¢! state enterprises (L/PC/T/A/SR/1S, pages 6-7).
This interpretaticn of the scope of Article XV'T was alse shared bv an
academic authority on world trade Jeaw.

3.43 Canada recalled that the panel orn C(Canada's Administration of its
Foreign Investment Review Act "saw great ferce in Canada's argument that
only the most-favoured-natiocn end not the national treatment oblications
fall within the scope of the general principles referred to in

Article XVII:i(a)".

3,44 The Europear Communities did not contest rthat this might have
originaily been th2 intenticn behind a anumber of earlier drafts te include
only an obligation cf most-favoured~nation frreatment in Article NXVIT. Tt
noted, however, that this intention was not reflected in the present
wording which was based on a text intruduced inte Article 30 of the draft
at the 1947 Geneva Conference. The Communities argued that the
interpretation advarced bv Canada only appeared to be consistent with the
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general principles of GATT if the refevence in Article XVII:I(a) to
"purchases and sales involving either imporis or exports' were interpreted
to cover conlv the purchases from foreign sources and the sales to foreign
markets, but not the resale of products bought from foreign scurces in the
domestic market, In the Communities' view the Canadian interpretation
would narrow considerably the scope of Article NVII. The European
Communities also argued that 1if this interpretation were correct then it
would appear all the wmore dimperative to apply the provisione of
Article III, and ir particular its paragraph 4, to discriminatory measures
imposed bv governmental agencies affecting the internmal sale, offering for
sale, purchase, transportation, distribution or use of imported products.
The European Communities said that 1f, on the other hand, Article XVII:l
was interpreted to cover the resale of iImported products on the domestic
market by state-trading enterprises, #s the Community believed was correct,
then it would seem quite inconsgistent to limit the obligations under this

-

provision teo most-favoured-nation treatment.

{e) Article XV11:4 Notification

3.45 The European Communities considered that Canada had not fully complied
with its ncotificaticn obligations under Article XVIIL:4(a) because the
information provided by Canada had been inadequate in the light of the
procedures for notifications and reviews adepted on 9 November 1967 (BISD
118/58) and, in particular, in the light of the questionnaire to be used in
submitting notifications (BISD 9S/184). The Communities noted that in one
kev section contracting parties were invited to provide a description of:
"How export prices are determined. How the mark-up on imported products is
determined. How export prices and resale prices of imports compare with
domestic prices." It also noted that the routine notirications by Canada
of national production figures for wine and spirits did not provide a
breakdown according to the main product  groups (e.g. decument
1L./5445/Add.9). The Communities argued that resclution of its long-standing
dispute with Canada over the issue before the Panel wculd had been
facilitated if the  notification requirements had been met as the
CONTRACTING PARTIES intended.

3.46 Canada held that it had met its obligations under Article KXVIi:4 as it
had been providirg information to the CONTRACTING PARTIES since 1977
concerning provincial liquer boards practices, including information
pertaining to the determination of provincial mark-ups. Contracting
Parties were advised in Canada's 1982 state-trading notification that the
provisiong of the Statement of Intentions applied to the mark-up policies
of the individual provincial liquor control agencies. Given that there
were ten provinces and a great number of different mark-up policies
involved, Canadian authorities had decided that it would be impracticable
to go into such detail on a product-bv-product, province~byv-province basis.
However, Canada said that it had always been willing to provide greater
details on the determination of mark-ups in response to anv question put by
a contracting party. Sinco 1977 only one such request had been received
(from the EC) and Canadian authorities had responded by providing detailed
information showing the different costs associated with domestic wversus
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imported products which justified the application of differential mark-ups.
Similar information had been provided to the EC on a number of occasions in
the context of the 1979 Statement of Intentions. In some 1instances,
information had not been provided for reasons of commercial confidentiality
as permitted under Article XVII:4. Moreover, Canada noted that urder the
1979 Statement of Intentions, the provinces undertook to have every liquor
board outlet maintain an up-to-date price list of all alcoholic heverages
sold within the province and that such price lists were readily available
to anyone requesting them. Canada also stated that the mark-up reference
in Article XVIT:4(b) referred to a product "which is not the subject of a
concession under Article II" and that in Canada's tariff schedule in the
alcoholic beverage sector every item was bound. Moreover, it pointed out
that the EC referred to a number of questions in the questionnaire related
to exports, In Canada's view these questions were irrelevant because the
liquor boards had no export interests. Statistics provided in the Canadian
notification were consistent with agreed notification procedures since
there was ro requirement for an itemized breakdown as suggested by the EC.
Canada also noted that its statistics itemized import and export statistics
on a monthly basis.

(f> Relationship between Article ITI and Article NVIY

3.47 Canada contended that Article III was not relevant in this case,
given EFE—B?ovisions of Article XVII which contained the only ohligation
related to state trading, that was, most favoured nation treatment. Canada
argued that there was nro national treatment cbligation applicable to
state-trading enterprises. It argued that the Interpretative Note to
Articles XI, XII, XIII, NIV and XVII1 showed that other GATT provisions
applied to state-trading enterprises by specific reference only. In
Canada's view this Note weuld be redundant if all CATT provisions were to
apply to state-trading entevprises. In addition, if all provisions of the
GATT were to applv ecually to state-trading enterprices, this would mean

that Article XVII was redundant. Tr Canada's view, this was certainiv not
the case. Canada rejected ag irrelevart the EC's reference to the Panel
Report orn Canada - Administraticn of the Foreign Investment XKeview Act

because, in its wiew, the Panel was nct examining the cperaticn of
state-trading enterprises. It also ncted that in the light ot paragraph 8
of the Fanel Report on the Netirication of State-Trading Enterprises (BISD
98.179) and pavagraph 4 of the Belgian Family Allcowance Panel Report (BISE
15/60) the activities of trading erterprises, such as ifcuor beard:, reeded
not be in accerdance with Article III. (anada also 1ecalled that no
disagreement had been expressed at the United Nations Cenference on Trade
and Empleyvment as te the Interpretation of Article 31 (read Article SVID)
supgesting that provisions in Chapter \V, which include those pertaining to
naticral treatment "would be incperative', in the cnse cf state enterprises
(E/PC/T/SR/1S, pages h=7).

3,48 The Furopean Communities argued that Article SVIT did et exclude
application of Article IIT but imposed certain additional obiigations with
respect o gpurchasing and selling by state-trading enterprises. The
cbjective orf Article XVIT was to submit the operatiens of state-trading
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enterprises to certain rules which did not apply to private enterprises,
but clearlv not to privilege such enterprises and exempt contracting
parties from their other obligations as far as the operation of
state-trading enterprises was concerned. It noted that the provisions of
Article IIT, and in particular the national treatment vrequirement of
paragraph 4, applied to all laws, regulations and requirements governing
the commercial activities of governmental agencies outside the scope of
paragraph 8(a). The Communities also argued that the Interpretative Note
to Articles XI, XII, XI1I, XIV and XVIII implied that Article XVII was not
a lex specialis exempting state-trading from all other provisions cf the
General Agreement. In the EC's view, both the London Report and the Panel
Report on the Notification of State-Trading Enterprises (BISD 95/180)
confirmed that the other provisions of GATT might apply to the activities
of marketing boards and did not say that these preovisions were not
applicable in the context of marketing boards which purchase and sell. In
the view of the Community, Article ¥VII being of a subsidiarv character
applied only te the extent that the measures in question were not covered
by other provisions of the General Agreement. The Communities argued that
this opinion was also confirmed by paragraph 5:6 of the Panel report con
"Canada - Administration of the Foreign Investment Review Act' (BISD
30S/140), which stated the following: '"The Panel did not consider it
necessary to decide in this particular case whether the general reference
to the principles of non-discriminatory treatment referred to in Article
XVII:! also comprises the national treatment principle since it had already
found the purchase undertakings at issue to be inconsistent with Article
III:4 which iriplements the national treatment principle specifically in
respect of purchase requirements."

3.49 Canada argued that the EC's claim of "additional cbligationg” for
Sstate-trading enterprises was also not sustainable in the light of the
discussions during the Geneva Conference. At the Conference one delegation
had felt it had to fight to ensure that the state-trading enterprise was
subject to the same standard of conduct to which a private enterprise
adhered (E/PC/T/A/PV.14 at 28-29). This same theme was found in
E/PC/T/A/SR/L7 (24 June 1947, pages 11-12) where another delegation argued
that "ltlhe Charter should not impose exclusive burdens upon any country
..." and still another cdelegation noted that the Charter represented a
compromise between free trading and controlled foreign trade. Moreover,
Canada recalled that one delegate to the Conference had also highlighted
the special nature of Article XVIT when he noted that "Article 31 [read
Article XNVII] and 32 were intended to operate only when the special
difficulties of the post-war pericd disappeared, and international trade
functioned urder mnormal conditions (E/PC/T/A/SR/14-19 June 1947 at 1).
Against this background Canada concluded that Article XVII was a special
article designed to address the peculiarities of state-trading enterprises.

(g) Article XI

3.50 The European Communities expressed the view that the discriminatory
provincial measures restricting access of foreign alcoholic beverages to
listings and sales outlets should also be examined under Article XI in the
light of the Interpretative Note to Articles XI, XII, XIV and XVIII, which
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provided that the term 'import restrictions" included restrictions made
operative through state~trading operations. The European Communities
argued that these measures operated as restrictions on the importation of
alcoholic beverages into Canada and could therefore be considered contrary
to Article XI:l.

3.51 Canada argued that no "prohititions cr restrictions other than duties,
taxes or other charges, whether made effective through quotas, import or
export licences or other measures', were instituted or maintaired by Canada
on the importation of any alcoholic beverages into Canada. In Canada's
view the measures in question were provincial measures, not measures taken
by Canada. The measures applied to '"imported" product and were not
associated with the "importation'" of product. Finally, Canada argued that
the practices were consistent with the Statement of Intentions.
Consequently, Canada believed that the provincial measures in question werxe
consistent with Article XI.

(h) Article XNXIV:12

3.52 The European Communities maintained that Article XXIV:12 could not be
interpreted as limiting the applicability of other provisions of the GATT
but only as quealifying the obligation of Federal States to secure the
implementation of these provisions. The Communities argued that the
"limited applicability'" approach would upset the balance of rights and
obligations between unitary and federal states and would open the doer to
wide and uncontrollable possibilities to escape from manv of the most
fundamental GATT obligations. The Communities argued that the provisions
should be interpreted in the light of the fundamental principle of
international law embodied in Article 27 of the Vienna Convention, namelwy
"that a party may not invcke the provisions of its internal laws as
justification for its failure to perform a treaty".

3.53 Canada objected to the EC suggestior that federal state clauses should
be given a restrictive intevpretatior in order to aveid "imbalances" in the
rights and obligations created hy the treaty. Canada also noted that it
was not attempting to relv on the previsions ot its internal law as a
"justification" Ffor '"failure to perform a treaty”", in contravention of
Article 27 of the Vienna Convention. On the contrarv in Canada's view, it
was the application cf the treaty itself which required a consideration of
Canada's interral law. Canada said that Article XXIV:12 was a federal
state «clause, and by definition, the internal constituticrnal law of
contracting parties with a federal structure, was certral rto the
interpretation and application of such a clause. Canada's internal law was
relevant not in order to suspend the application of the treaty or to excuse
a breach of any of its provisions, but rather in order to give a proper
effect to the provisions ¢f the treaty as a whole, including
Article XNIV:12.

3.54 The European Communities recalled that the question of the
interpretation of Article XXIV:12 had heen examined in detail by the Panel
on Measures affecting the Sale of Cold Coinsg and it requested the present
Panel to confirm the interpretation of rhis provision by the Panel.  The
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Communities supported the finding that according to the drafting history
"Article XXIV:12 applied conly to those measures taker at a regional or
local level which the Federal Govevnment could not control because they
feil outside ite Jjurisdiction under the constitutional distribution of
competence”" (1./3867, paragraph 56). Tt recalled that the Goléd Coins panel
came to the conclusion that '"as an exception te a general principle of law
favouring certain contracting parties, Article XXIV:12 should Dbe
interpreted in a wov that met the cornstitutional difficulties which federal
states might have in ensuring the observance of the provision of the
General Agreement by local goverrments, while minimizing the danger that
such difficulties led to imbalances in the rights and obligations of
contracting parties., Only an interpretation according to which Article
NXIV:1D did not linmit the applicabilitv of the provision of the Gereral
Agrcement but merely limited the obligations of federal states to secure
their implenentation would achieve this aim'.

3.55 Canada argued that the Cold Coins Panel went bevond interpreting
Canada's current GATT obligations and elaborated a new balance of rights
and obligations., Canada said that it had never understcod the suggestion
that provincial acticn could lead teo & prima facie case of rullification
and impairment without vregard to whether the contracting party had
discharged its obligations under Article XXIV:I12, In Canada's view. there
was no such thing as a prima facie case without a breach of the treaty, and
there could be no breach if reasonable measures had been taken as required
by Article XXIV:12. The Gold Coire Panel had considered a prima facie case
existed because the Ontario measure was "inconsistent' with Article III:2.
Canada argued that there was a logical inconsistency in this finding. If
Article XXIV:12 oualifies the ohligations, as the Penel had sugpested, then
surely it made no sense to vead Article III or any of the other substantive
provisions of the CATT in isolatien from this clause. Canada suggested
that nothing could properly be described as "inconsistent'" with a treaty
that did not in fact amount to a breach or violation of the treaty terms.
In Canada's view, it followed that there could not be a prima facie case
involving provincial action unless it was £first established that the
contracting partv had failed to take reasonable measures in anv case where
Article NXIV:12 applied. In Canada's opinion, the feregoing aralysis was
equally valid wherher one accepted Canada's view that Article XXIV:12 went
te applicabilityv or whether one accepted the oppesite view urged by the EC.
Canada said that the interpretation of Article XXIV:!2 found in the Gold
Coins report = a report which had no status in GATT and with which Canada
and Brazil could not agree = ought to be ignored by this Panel.

3.56 The European Communities argued that 1f Canada's arguments were
accepted no redress would be available in cases where observance of GATT
provisions bv lecal governments cculd not be assured, except perhaps where
a tariff concession had been impaired.

3.57 Canada noted that nothing precluded a contracting party from seeking
redress through Article XXIII if it believed that = benefit accruing to it
directly or iadirectly under GATT was being nullified or impaired by,
inter alia, a: action inconsistent with another Contracting Party's GATT
obligations ~r " the existence of any other situation" (i.e. non-violation
nullificationr or impairment).
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3.58 Canada considered that given the lack of GATT jurisprudence referring
to Article XXIV:12 it was necegsary to analyze the drafting history to
determine the basis on which contracting parties made their decision on
accession to the General Agreement. Canade recalled that the question of
local and regional governments arcse very soon after the start of the first
preparatory meeting of the UN Conference on Trade and Employment in Londen
in October 1946 where one delegate, in particular, noted that "in several
countries it would be constitutionally impossible to control the actions of
states and other lower taxing authorities" (E/PC/T/C.II/W.2; page 5). As a
result of the ensuing discussion, a revised Article & was presented on 31
October 1946 in paragraph 4 of which it read: "Each member agrees that it
will take all measures oper to it to ensure that the objectives of this
Article are not impaired in any way by taxes, charges, laws, regulations or
requirements of subsidiary governments within the territory of the member
government'. (E/PC/T/C.IT/W.5 31 October 194b)., Canada recalled that
already at that time its delegation expressed concerns that the "acceptance
of such a commitment would mean that the Canadian Covernment would be
legaliv hound to exercise in this connection the right of wveto, which had
been established for dealing with important constiturional matters”,
(E/PC/T/C.IT/W.14, pages 4=5). COne delegation noted in that context that
"all measures open to it" meant "all measures legally poscible" and would
not require any action inconsistent with a national constitution
(E/PC/T/C.IT/W. 14,  page 7). In Canada's wvicw the oaforementicned
intervention did indicate that there was an immediate recognition of the
need to address the question of to what extent was a member obliged to act
with respect to the 2ction of a sub-naticral level of government and showed
that Canada immediatelv disagreed with the wview that "it woeuld take all
measures open to it'.

3.59 Tr the conzext of continuing discussions on this provision at the 1947
fleneva session, one delegation, reflecting the views of the majority,
referred to local authorities "which ave not =trictlv bound, so to speak,
bv  the previsions of the Agreement, derending of couvse upen the
constitutional rrecedurs of the  countrv  concerued.” (UN  doc.
E/RCST/TAC/PV, 1O, p,32=3).  Canada cencluded that deleiatyens at the early
drafting conferences recognized (i) that in the context of the discussions
on the General Agreement and the [T Charter., it was necussary to come to
terme with measures taken bw another level of government 1in a [ederal
state; (1iY that several countrie< weuld rnel be in a posit.on te adept the
General Agreement 1Y such local leve! rmeasures were to create a dirvect
breach of the basic CATT obligaticns of the rnational government which was
the centracting party; and, thevefore, (iii) that o separate cbligation was
required in order to attempt to come te terms with such a special case, an
obligation which was te cover the e¢entire Agreement, This s«eparate
obligation was that contained in Article XXIV:!2, Canada further argued
that this view was reinfeorced by proposals made at the Havana Conference to
extend even further the scepe of what was, in effect, the Article NiIV:i2
okligation by suggesting the following addition: "Fach Member ... shall he
responsible for any act or omission to act corntrary to the provisions of
this Charter orn the part o!f arny such governments and authoritiee." (i.e. of
a regional and lecal nature). This amendment was proposed twice and was
twice withdrawn, as several delegations —could not accept it.
(E/CONF.2/C.6/12, p. 28; E/CONF.2/C.67/48/rev.], p. 43
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E/CONF.Z/C.6/12/add. 18, p. 1; ©E/CONF.2/C.6/SR.32 p. 5) In Canada's view
these events clearly indicated that delegatione accepted that. depending on
the precise nature of specific censtitutional regimes, the obligation of a
contracting party with resrect ¥o measures taken by other levels of
government did not necessarily include direct responsibility in terms of
basic CGATT ohbligations for such measures but rather responsihility in terms
of Article XXIV:i2. Canada ncted that this positiorn was further rveinforced
bv the statement of the Canadian delegatiern at Havana (i.e. as reflected in
a Canadian Government documert entitled the 'Report of the Canadian
Delegation to the United Nations Conference on Trade and Employment at
Havana' {(July 13, 14Y48).

3.60 Canada wert on to stacte that the GATT was a contract which preovided an
overall halance and that in the case at hand this halance was provided by
Article XXIV:!2, It considered it necessary and proper to address the
nature and ccope of Canacda's Article XNIV:12 chligations only if the Panel
were to find that provincial measures did not observe certain provisions of
the GATT. Canada noted that the language of Articie XXIV:!2 introduced the
concept of "observance" of the cther provisions of the General Agreement by
regional or lccal levels of government and it was the view of Canada that
lack of observance by another level of government did not, in itself,
entail a breach ¢f an obligation by the contractirg party and represented a
distinct and important GCATT concept. In Carada's view Article XXIV:!2
limited the applicabilitv of the other provisions of the General Agreement
because otherwise the paragraph would be deprived c¢f its practical content.
This signified that provincial measures, even If not in observance of the
GATT, could not bhe regarded as being inconsistent with the GCeneral
Agreement and, therefore, did not in themselves he the basis for
prima facie case of nullificatiorn and impairment.

3.61 The European Commurities responded that an interpretation of Article
¥XIV:12 es limiting the obligaticn of <federal states to secure the
implementation of the provisions of the Ceneral Agreement would not mean
that the Article wac redundant. It noted that the CONTRACTING PARTIES had
in the past always ruled that measures Found to be inconsistent with the
Ceneral Agreement shculd be withdrawn and that compensation should ke
resorted fo only 1if the immediate withdrawal of such measures was
impracticable 2nd as a temporarvy measure pending this withdrawal (BISD
2AS/216, paragraph 4). Under the implementaticn approach redress wculd be
limited tc the subsidiarv right to compensation, pending the success of
reascrable measures taken in accordance with Article XXIV:iZ2. The European
Communities considered that this consequence respected the cbjective of
Article XXIV:1Z to aveid situations in which a government would be obliged
te take actions inconsistent with its constitution, but it respected also
the right to redress of a contracting party in cases of nullification or
impairment of benefits as & result of a failure of another contracting
party to carry cut its GATT obligations. In the view of the Communities
the drafting histery of Article ¥XIV:!2 pre-supposed the application of the
GATT provisions to &l levels of government and merely addressed the
question of how these obligaticns had to be implemented in situations which
were heyond the direct control of central governmentc. Canada argued that
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the 1979 Understanding Regarding Notification, Consultation, Dispute
Settlement and Surveillance (BISD 26S/216, paragraph 4) did not sustain the
view that a contracting party had tec remove a measure which was
inconsistent with, or did not observe, the GATT, nor did GATT practice.
Canada noted that clearly, such a removal should "usually'" be the "first
objective', but in its view, this appreoach was rot absolute; it was
not unqualified. Canada argued that a contracting party might choose not
to remove a measure found to be inconsistent with or not tc observe the
GATT: that was why procedures were available for compensation and
compensatory withdrawals. If the "implementation' approach to Article
XXIV:12 were adopted, it would mean, when comparing a verv decentralized
federal system like Cerada with a more centralized constituticnal svstem,
there would be (a) no difference related to the pessibility of establishing
prima facie nullification or impairment with respect to CATT provisions
other than Article XXIV:!2; and (b) no difference with respect to securing
the removal of a measure inconsistent with or not obhserv -~ other GATT
provisicns. Yet , in Canada's view, Articie ¥XIV:12 had to nave practical
content. T

3.62 The European Communities argued that the provincial measures in
question and in particular the impesition of discriminatory mark-ups were
ultra vires and that the Federal Government had the power tn rectify this
cituation. First, it quoted a Canadian legal authority who, eon the basis
of two decisions of the Supreme Court of Canada (Murphy v. C.P.R. (1958),
€.C.R. h2A, Caleil v. A.G. for Carada (1971) S.C.R. 333), came to the
conclusinn that the Faderal Pavliament, because of its exclusive competence
over the regulation cf trade and commerce, possessed all the necessary
powers to assure the observance of the provisions of the GATT hyv the
provinces. In the Communities' view the case was all the more cenvincing
with respect to acticn by import menepolies authorized bv  federal
jegislatior and with respect to the impesition of discriminatery mark-ups
inconsistent with Canada's taviff concessions. second, the Communities
recalled that Lroth the (Commissien of Frguirv on Trade 1in Alcoholic
Beverages in CQuebes aund the Catarieo Committec on Taxation, had considered
that the protecticnist measures br the provincilal liquor monopelies were
not in  line with the distribution of powers under the Canadian
Comsritution.

3.63 In {Canada's view there could ret he & <erinus argument that the

provircial legisiation was itwsel:r invaiid hecause of its allegecly
protectionist character, st least as far ae the bhasic principies of that
legislation were councerned. Canade recalled that the preovinces had full
zutherity teo set up the 5Hozids and cto contrel their pricing and retail

policies and that the C(Canadiarn courts had upheld these powers. (Canada
argued that liquer was a commocity like anv other and that provincial
marketirg boedrds controlling internal transactions had been upheid on many
occasions (e.g. in the Home 0il case of 1940U). So in Canada's view there
was no question about the validity of the legislation as such. Caradn also
noted that the situation wae different in the Gold Ccins case in which
Canada did concede the existence of a wvalid question abeont  the
constitutionality of the legislaticn as such.
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3.64 Canada called attention to a number of constitutional limitations on
the manner in which the provinces could exercise their constitutional
authority over the internal distribution of imported products. On the one
hand, it was vrecognized that provincial legislation respecting local
commerce might validly have an effect on international or interprovincial
trade. On the other hand, Canada argued, that cases decided in the field
of agricultural marketing showed that the provinces ccould not set up a
monopoly board with the specific object of interfering with such trade.
Canada argued, however, that the essential principle of exclusive
provincial control over internal retailing practices was, nonetheless,
bevond dispute.

3.65 Referring to the legal opinion suggesting that the Federal Parliament
had all the necessary powers to assure respect of the GATT provisions by
the provinces, Canada argued that nco decided case justified such sweeping
conclusions. In Canada's view the question of whether the Canadian Federal
Authority had the legislative authority to control the provincial measures
relating to the treatment of imported alccholic beverages, involved
Caradian constitutional law touching on the ultimate scope of the '"Trade
and Commerce' power (s, 91(2), Constitution Act, 1867) and the issue of
treaty implementatioun. In Canada's view these were issues which could only
he authoritatively resoived by the Supreme Court of (anada. (anada said
that the constitutional jurisprudence in Canada had undergone a ceonstant
evolutien since Confederation in 1867, and that it was conceivable that
iuture decisions of the Supreme Court would have the effect of expanding
federal powers in these fields. However, Canada recalled that the decided
cases did rot suppert the proposition that the federal government could
exercise direct control over these matters, First, unlike almost all other
federations, the treaty implementation powers of Canada's federal
legislation were limited. The Labour Conventions Case of 1937 held that
the Canadian Federal Parliament could not intrude inte areas of exclusive
provincial jurisdiction on the ground that treaty obligations were
invelved. Second, the "Trade and Commerce" power had been given an
extremely restrictive intavrpretation bv the Canadian Courts. Essentially,
it had been limited to control over transboundaryv transactions, exciuding
anv autherity over the internal distribution of imported or local prcducts.
There were isolated decisions which had allowed, by way of exception, very
limited c¢ontrols over subsequent distribution when such controls had been
deemed 1indispensable to a regulatorv scheme respecting import policies. Ir
Canada's view these decisions could not, however, be seen as a hasis for
anv form of comprehensive regulation nf retailing policy, either generally
or in connection with a particular economic sector. Canada noted that a
series of more recent supreme court decisions seemed to reverse the trend
tewards an expansion of federal "Trade and Commerce' power and effectively
to re-estahlish the traditional Iimitaticn of federal authoritv to
transbcundary transactions.

3.66 Canada said that the courts had from time to time referred tc a
nebulous cencept known as a ''general" Trade and Commerce power. This
concept had never been given practical effect and had remained essentialiy
a dead letter. In ranada's view, this aspect of the "Trade and Ccmmerce'
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power did not extend to the detailed regulation of local commerce. On
numerous occasions, the Courts had stressed that the "Trade and Commerce'
power in its general sense could not serve as a basis for the contrel of a
"particular business or trade" - i.e., a specific economic sector. C(arada
said that in a series of early cases arising out of "temperance" and
"prohibition" legislation, the Courts had recognized that the federal
Parliament (along with the provinces) could deal with liquor control as a
matter of public order and morality. However, this extraordinary power
cave the federal government absolutely no authority over the purely
commercial aspects of retail marketing. In Canada's opinion, the Courts
had stressed that it was a power to prohibit and not to regulate (see e.g.
(Cold Seal Ltd. v. A.G, Alta (1921) 62 S.C.R. 424 at 465). In any event,
the federal Government had withdrawn from the field of 'temperance " or
"prohibiticn" legislation. Finallv, Parliament could not enact legislation
in the form of general principles that would act as constraints on
provincial legislative power. That was something that could only be
accomplished by a constitutional amendment. Canada quoted the following
opinion of a Canadian constitutional scolar: 'Our courts, in contrast to
those of the U.S. and Australia, now refuse to supersede provincial law for
mere abstract or thecretical conflict with an allegedly paramount federal
statute, There must be 'operating incompatibility' in the sense that
compliance with o provincial statute implies bhreach of a federal statute in
the particular circumstances." Canada argued that the 'paramountcy"
doctrine dealt with situations of overlapping jurisdiction and allowed
federal legislation to suspend the operation of a provincial law where the
two were in direct conflict. Under recent jurisprudence, this doctrine
applied only where two rules of a concrete nature were in direct conflict.
7t did wnet allow for any interference with provincial legislation that
night be said to conflict with a general principle set forth in a federal
statute. Referring to the views expressed by the Commission of Enquiry on
“rade in Alcoholic Beverages in Quehec and the Ontario Committee on
Taxation cited by the EC in support of its constitutional argument, Canada
noted that these were not authorities with any legal status and that the
reports were policy documents that made no pretence of addressing an issue
of constitutional validity.

2,67 The European Communities did not consider that Canada had taken such
reascnable measures as were available to it to ensure observance of the
provisions of the General Agreement by the provinces, The European
Communities recalled that according to the Interpretative Note to
Article ITI:1 1in determining which measures were 'reasonable', the
consequences of non-observance by the local government for trade relations
with other contracting parties were to be weighed against domestic
difficulties of securing observance. First, the Communities considered
thet the mark-up differentials and the discriminatory market access
conditions had serious consequences for the other contracting parties
hecause theyv nullified or impaired trade concessions negotiated with
Canada. It also had negative consequences for Canada because it could
impajr its ability t» exchange tariff concessions with other contracting
parties. Second, the Communities argued that it was not evident that a
rectification of the situation would cause serious administrative or
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financial difficulties to the provinces. The Communities said that the
inadequate chavracter of the Canada's measures followed already from the
fact that Canada considered erroneously that the Statement of Intentions
set out the full extent of the provinces' obligations in this sector. The
Furopean Communities accepted that the implementation of the Statement
would represent a step towards ensuring observance of the provisions cof the
General Agreement by the Canadian provinces. However, in the Communities'
view, the measures envisaged under the Statement were clearly insufficient
to ensure full observance since with respect to certain GATT inconsistent
practices thev only related to a standstill undertaking and since other
practices, such as discriminatory mark-ups on imported beer, were not
covered, The implementation of the Statement would not therefore satisfy
fullv the obligations under Article XXIV:12. 1In the Communities' view. the
obligations of Article XXIV:12 could only be met by measures ensuring the
elimination of all CGATT inconsistent practices by the Canadian liquor
boards over a reasonable period of time. The European Communities noted
that Canada had not ensured the rvrespect of the ‘Statement of Intentions
since the undertakings had in a many areas not been progressively
implemented, certain mark-up differentials had been increased, and certair
new differentials introduced.

3.68 Canada disagreed that the Interpretative Note to paragraph | of
Article TIIT supported the EC position with respect tc Article XXIV:12,
First, the examples used in this interpretative note referred to 'mational
enahling legislation authorizing local government to impose iInternal
taxes...". Canada argued that with respect to the provincial measures at
issue, the federal government did not authorize anvthing since provincial
authority was derived from Canada's Constitution. Second, the first
sentence of Ad Article III:]l made it clear that the application of this
paragraph to 1internal taxes by local governments was subject te the
provisions of Article XXIV:12, and not the reverse. Referring to the
Communitv's comments about negative consequences of mark-up differentials
Canada argued that GATT provided a balance iIn Iits entirety and that the
case at hand was clearly an instance in which this balance was provided by

Article XXIV:l2. Canada said that this confirmed the wview that the
Canadian obligation was that contained in Article XXIV:IlZ. In order to
clarify the meaning of the phrase "such reasonable measures’” Canada

conducted an extensive research into the drafting history of Article
AXIV:12, It noted that during the 194A london preparatory meeting one
delegation referred to "our hest efforts"” (E/PC/T/13, at i) and another
noted "the obligation to accord fair and equitable treatment ir awarding
contracts applied tc both central and local governments where the cental
government was traditicnally or censtitutionally able to control the local
government.'" (E/PC/T/C.I1/27, at 1). Canada noted that the <subsequent
attempts of tightening the obligation to take " all necessary measures open
to it", (E/PC/T/C.II/54, at A) did not survive and that the draft
agreements that emerged from the New York Conference (Article 88(5) of the
draft Charter) referred to ''such reasonable measurecs as may be available',
(E/PC/T/34, at 53 and E/PC/T/34, at 79). Similarly, Canada noted, that a
number of other attempts bv one delegation durimgz the Havana Conference to
tighten the formula (see: E/CONF.2/C.6/12, at 28, E/CONF.2/C.6/48/Rev. 1,
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at 4 and E/CONF.2/C.6/12/Add. 18, at 1) had been abarndened "because some
countries could not for administrative reasons accept ic"
(E/CONF.2/C.6/SR.32, at 5).

3,69 Finally, Canada recalled that in its report to the Canadian Government
on the Havana Conference, the Canadian delegation commented as follows on
what was then Paragraph 3 of Article 104 of the draft Charter: ''Paragraph
3, which is independent in operation and applied to all obligations under
the Charter was taken without change from the Geneva draft. It deals with
the question of the powers of the Members in relation to those of regional
and local governments and authorities within that Member's territory.
Attempts were made by non~federal states to insert provisions which would
have obligated wembers to 'take all necessary measures' to insure
observance of the provisiors of the Charter by the regional and local
governments and authorities within its territory. This, for obvious
reasons, proved unacceptable. The text, as was agreed upon, requires each
Member to 'take such reasonable measures as may be available to it' to

insure observance of the provisions of the Charter." The C(anadian
delegation went on to rvreport: "It should be noted that even though a

measure may be ‘'available' (e.g., constitutionally or, in the case of
Canada under the British North America Act [now the Constitution Act,
i867]1), it may not be 'reasonable'. In such a case there is no obligation
on the part of a Member to take anv measure which that Member itself
considers unreasonable." Canada recalled its view at the time of the
Havana Charter - which it still held - that there was no obligation on a
contracting partv to take any measure, which that contracting party
considered to be unreasonable. Clearly "reasonable" meant something less
thar "all measures open" to the federal authority cr "all necessary
measures''. Canada accepted that it had to take such measures as might be
reascuable dn the circumstances to attempt to convince the provinces to
observe the provisions of the General Agreement with respect to their
provincial liquor board policies and practices. It also suggested that the
foilowing genevral guidelines were of assistance in applying this standard:

fa) Reasonable measures implied efforts made by a contracting party
in good faith and with diligence with a view to ensuring observance of
the CATT; (b) what was ''reasonable" must varv with the factual
circumstance of each case; (¢) foremost among these circumstances
was the general character of the federation in question, and in
particular the measure of autonomv enjoyed in law and in practice by
the vregional and local governments within the federation and the
constitutional practices it adopted in co-ordinating its internal
affairs; (d) for these reasons, ''reasonable measures'" were steps
that were consistent with the normal political functioning of a
federation, and exclude measures that would be considered exceptional
or extraordinary within that context; (e) the nature and effect of
the non-observance on the balance of rights and obligations under the
Ceneral Agreement must be considered.

3.70 In Canada's view, ''reasonable measures'" in this case meant ensuring
that the provinces Iived up to their obligations under the Statement of
Intentions. Canada said that since 1979 the Federal Government had been in
constant contact with provincial authorities on a large number of cccasions
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to review the provinces' progress in implementing the Statement. There had
also been numerous communicationg received from Canada's trading partners
since 1979 and in each case Canada had used its good offices in the
preparation of responses. Moreover, in Canada's view, the extensive
information provided by the Provinces and submitted to the Panel,
concerning provincial adherence to the 1979 Statement suggested that the
Provinces were generally living up to the Statement. In a few instances,
Canada acknowledged that some further changes were still required to bring
a particular practice into line with the Statement, but commitments had
been made to comply fully by the time the Statement was to be {ully
implemented (i.e. by 31 December 1987).

3.71 The European Communities argued that a reasonable measure for the
federal legislature to take would be legislative action requiring that the
provinces respected Canada's GATT obligations. Canada had, however, not
even taken the measures clearly available to the Federal Government 1in
order to eliminate the breaches of the tariff concessions or at learst
reduce their importance, such, for example as a reduction of the customs
duties collected at the border. In the view of the European Communities
these duties, together with the imposition of the import wmark-ups,
constituted protection in excess of the tariff concessions given by Canada,
inconsistent with Article II.

3.72 The European Communities argued that the initiation by the federal
government of a formal constitutional challenge to the provincial rules on
import mark-ups and discriminatorv market access requirements in violation
of Canada's GATT obligations cculd also be censidered a reasonable neasure.
It recalled an expert's view with respect to a similar case whichk
recommended that the federal government tests the limits of its authority
by presenting a formal constitutional challenge to the provincial mweasures.
Consequently, in the EC's view, the failure of the Federal GCovernment of
Canada to take any legislative or judicial action in order to rectify the
situation was evidence that Canada had not complied with its cobligations
under Article XNIV:12,

3.73 Canada argued that any overriding federal legislation would have to he
of a detailed, regulatory character and would have to intervene directly in
the specifics of retailing policy. However, in Canada's view the federdl
power did not allow for the regulation of a single industry ov trade. It
did not allow the federal government to take over the detailec regulaticn
cf a specific economic sector in its Jccal aspects. Canada recelled that,
while the exact outer limits of the Trade and Commerce powar were not
alwavs clear, the courts had always insisted on the above limitation. In
Canada's view this ruled out detailed overriding legislation that would be
required to deal with the matter under consideration here. Canada again
pointed out that the Canadian constitution was subject to ewvolution and
nothing was cast in stone, but on this point at least the EC theorv of the
scope of federal legislative power was extremely dubious. In Canada's
view, if there was a constitutional questicn related tc the provincial
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legislation on liquor boards it was not one that appeared on the face of
the legislation but only in its detailed implementation in practice.

3.74 Canada said that, in a nutshell, there were two ways in which
constitutional cases came before the Canadian courts. First, in the vast
majority of cases - hundreds each year - the issues came up in ordinary
litigation brought by private parties in the trial level courts of each
province. Second, in extremely rare and exceptional cases the federal
government itself took the initiative by way of a direct "Reference' to the
Supreme Court of Canada, the highest court in the land. The provinces
could also make direct "References'" to their own Courts of Appeal, but in
Carada's view that was not an option that had any practical relevance here.
Canada noted that there were wmajor differences between these two
procedures. Ordinary litigation started off with a trial. This was where
the factual evidence was developed, through witnesses and discoveries.
After the trial decisiecn, there was a possibility of two further appeals,
ending up in the Supreme Court of Canada. Although the litigation was
generally private, the federal government had an opportunity to participate
as an intervenor. In some of the major Trade and Commerce cases, Canada
had done just that. The Reference procedure was completely different, even
apart from its rarity. There was no trial, no witnesses, no evidence in
the ordinaryv sense and there was only one stage in the whole procedure. In
(anada's view, the Reference procedure could play an important rdle iu
certain exceptional circumstances. It was generally used to obtain a
definitive ruling in emergency situations of national importance. Canada
noted, however, that the Reference procedure was used where novel, untested
constitutional theories were at stake. In Canada's view, References were
of exceptional character (there have only been about eight in the last
2U years and this contrasts with hundreds of constitutional cases brought
in the crdinarv way). Canada argued that there were important reasons of
principle behirnd this practice. A Supreme Court Reference bypasses the
provircial court system. In several recent cases the Supreme Court had
emphasized that the provincial courts were the pivot of the Canadian
constituticenal system. Canada argued that that role would be undermined if
the Reference procedure initiated by the federal government ware used in
anv but the most exceptional circumstances. In Canada's view the idea of a
federal government Reference in this case might be characterized as an
abuse of the process of the Supreme Court.

3.75 Canada recognized that the federal legislation undoubtedly enhanced
the effective functioning of the provincial regimes, but in its view it
could not be characterized as an essential condition of their
constitutional validity or their wviability. Nor, did the legislation
involve any control over the retailing policies of these boards. Canada
arpued that 1if the federal legislation were repealed, direct private
imports bypassing the boards would, of course, cease to be prohibited, but
the provincial monopoly over the subsequent retail distribution of the
product would remain intact. Consequently, Canada argued that, whatever
the ewact scope '"reasonable measures" under Article XXIV:12, they could
not, include legislation on matters that had traditionally been considered

<
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the exclusive constitutional prerogative of the local governments, nor
legislation that would constitute a radical departure from established
constitutional practice and that would be open to serious legal challenge
under the internal law of the relevant contracting party.

(i) Nullification or Impairment

3.76 Canada argued that since April 1979, imports and the share of total
Canadian alcoheclic beverage imports from the EC/10 had increased
substantially., It agreed that examination of sales by volume was one
measture that could bhe examined, but it also said that it was misleading to
examine sales of imported product without examining the overall sales of
those products. In Canada's view, the demonstrable reasons for changing
sales also included changes in Canadian tastes and consumption patterns,
with sales of some types of products increasing while sales of other
products decreased. Canada noted that the EC appeared to be a major
beneficiary of these changes.

3.77 Canada said that total sales of wine in Canada had shown a steady
increase since the early 1970's. In its view, a detailed comparison of
differences of annual sales of various types of wine, by volume, hetween
1980 and 1985, indicaved that sales of product iImported frem the
Communities outperformed sales of Canadian product in almost all

categories. In instances where consumption of & product ~tvpe had
increased, the sales of EC product had increased to a greater extent than
domestic sales. In other instances where overall consumption of a product

decreased, sales of Canadian product suffered more than sales of IC
product, Canada argued that FEC sales had not decreased bhecause of
provincial measures, but because of changing Canadian tastes. Further, in
Canada's view, these changing tastes had hurt the Canadian industry much
more than the EC. Canada noted that while sales of wine had increased,
total Canadian sales of spirite had declined almost steadilv since 1979,
For example, between 1979 and 1985 total Canaldian sales of brandv, gin and
whiskv had all declined. During this period. sales c¢f imported gin and
whisky had experienced a decline, but domestic sales of these products had
declined at a greater rate. Sales of Jimported brandy had actually
increased during this period while =sales of domestic brandy had decreased.
Therefore. in Canada's view, over the period in question, the imported
product in those categories for which the EC was the major supplier, had
increased their marker shares while domestic market share had decreased.

5.78 In Canada's view, 2xamination ni trade statistics cleariv showed that
FC access to the (Caradian market had not been, nor was it being, nullified
or Impaired. It was also noted that the EC had not substantiated their
claim that liquor bhoard practices constituted obstacles to EC trade. In
Canada's view, such a demonstration would bz impossible because there had
been a substantial increase in EC exports since 1979,

3,79 The Eurcpean Communities considered that the application of measures

which were judged to be inconsistent with the GATT obligations of the
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contracting party concerned constituted, prima facie, a case of
nullification or impairment. The Communities argued that it was therefore
not necessarv to provide evidence of the actual damage to its trade caused
by the discriminatory measures. The Communities noted that Canada tenrded
to assess trade performance in terms of the Community's share of the total
import market without taking into consideration the development of domestic
production and shipments in the main product categories, Due attention
should be also given to trade volumes rather than value. In this regard
the [Luropean Communities noted that if cne took an average of 1983-85
period and compared it with the situation before 1979, increases in volume
of total wine sales over that period coincided with substantial decreases
in volume of sales of certain categories of wine or distilled spirits.

3.80 The European Communities considered that the statistics provided by
Canada gave no indication of imports which could have taken place in the
absence of the discriminatory practices. In addition the European
Communities noted that on the basis of information provided by Canada, it
was clear that imports as a percentage share of total Canadian sales (in
value) of wine had fallen between 1579 and 1985 in six out of ten
provinces, including the three most populous provinces of Ontario, Quebec
and British Colombia., It argued that the Communities had concentrated its
analysis mainlv on trade volume and it drew attention to a decline in
Canada's imports of a number of major product categories of alecoholic
drinks in the period 1978-1985. Moreover, in the Communities view
irformation relating to Communities exports to Canada for the period
1978-1985 confirmed that in volume terms there had been only a modest
overall increase in Community exports of alcoholic drinks.

(1) Statement bv Australia

3.8] In a statement to the Panel Australia supported the EC position set
out irn L/5777 with regard to mark-ups and restrictions on the points of
sale available to imported products. In Australia's view, the latter
practices effectively formed a quantitative vrestriction on imports,
liisting requiremets particularly disadvantaged new or specialist products
such as specific Australian wines., Australia considered the listings
requirements to be a breach of Article III:4, Australia also said that
through higher mark-ups, Australian products received less favourable
treatment than those provided for in the schedule and Australia considered
the mark-ups to breach Article II:4. In Australia's view, Canada had
obligations under Article XYIV to wuse " " te seccure frem
the provincial marketing agents an open import regime in Canada for wines,
spirits and other alcnholic beverages particularly as the measures were
applied by all the Canadian Provinces and therefore, had the
characteristics of a national policy. Australia recalled the following
particular instances where the Canadian Government had not taken reasonable
measures to ameliorate provincial practices despite representations from
Australia:

reasonable measures
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- The fact that a brand would only be listed for sale if the
liquor boards were convinced that it would achieve the required sales
volume. This ,ractice discriminated against new or lesser known
products.

- -In some provinces, government ‘policy required that an
inordinatelv large amount of shelf space be allocated to the local
product. Imported wines with a retail price below a certain level
were not accepted in British Colombia or Alberta, which, with a cost
conscious public, lead to a significant discrimination.

- Tmported wines had higher mark-ups than Canadian wines.

- Direct retailing of wine was allowed outside the monopoly stores
in two instances but in neither of these instances was imported wire
allowed to be sold.

3.82 Despite numerous bilateral representations to the Canadian Covernment
the Australian Government did not consider that rhe Canadian Government had
fullv utilized all vreasonable measures availatle to it within its
constitutional system. At the same time, Austrailia considered that the
introduction of federal legislation which might have an overriding ef{fect
on the political balance of a federation, bv impinging on constituticnal
arrangements and the division of powers between the national and provincial
governments, as not being 'reasonable measures',

3.83 Australia said that at the time of the Canada/Australia Tokve Round
settlement, it had pointed out that the provincial Statement of Intentions
would not resolve the Australian wine industry's problems with the Canadian
provincial marketing agencies and therefore Australia was not prepared to
offer further pavment for the inclusion of the statement in a settlement,
Australia recalled that the Canadian CGevernment had acknowledged that the
statement would not resolve all difficulties experienced bv Australia but
had seen the statement as 'giving suppliers a foot in the deor'. The
Canadian Covernment had indicated its hope that, if the statement were to
form part of an Australia/Canada bilatera! settlement, Australia could
indicate that 1t welcomed the statement as a positive step which had been
"taken into account' irn arriving at the overall settlement. Tt was argued
that this would give the (anadian Government a little more leverage over
the provincial governments. In Australia's view the fanadian Government
had not sought pavment for the inclusion of the statement in the bhilrsteral
settlement, - The Canadian Statement of Intentiong had beaen passed te the
Australian Covernment under a cover note which included a reference to the
preparedness of the Canadian Government to use 'its good offices' to take
up Australian concerns with the provincial agencies. The Canadian
(evernment had argued this would help reassure Australia that the Canadian
Federal Covernment would adept an active (rather than a liaison) role in
intervening with the provincial agencies on hehalf of foreign governments.
Accordinglyv, it was Austalia's understanding that the Canadian Government
had not put the statement forward as an intention of the p:rovinciai liquor
boards alone. Rather it would appear that the intent of the Canadian
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Government had been to undertake a greater degree of ohligation under
Article XXIV(12) in regard to this matter than would otherwise have Dbeen
the case. Australia argued that this view was supported by the Canadian
Government's action in extracting promises collectively from the provinces
and linking these promises through itself in an international settlement.
In Australia's view a reasonable action by the Canadian Government on a
complaint would be for it to establish the facts of that complaint with the
liquor board concerned and demand vectification in accordance with the
agreement., Australia was concerned by the proposition put forward by
fanada that the liquor board undertaking modified, in a less onerous way,
its obligations. Australia said that it had not accepted such an
interpretation at the time of the Tokyo Round negotiations nor did it now.

3.84 Responding to Australia's comment on a link between the listing
reguirements and the sales volume, Canada noted that quotas were supplied
to ensure that sales, and therefore profits, justify the liquor board's
investment in ordering, warehousing, distributing and retailing these
products, While Australia argued thar this practice discriminated against
rew or lesser known products, in Canada's view the sales quota policy was
applied to virtually all products - domestic and imported. In some
provinces, sales quotas for some imported products, such as spirits, were
actuallv lower than for domestic spirits. In addition, through generating
private stcck orders by individuals and licensed establishments, agents had
ample opportunity to demonstrate to the liquor board that a particular
product would be capable of meeting the required sales quota. In response
to the Australia's comment on distribution of shelf space, Canada noted
that shelving decisions were mide by individual store managers to reflect
individual store product mives and sales, It also recalled that the
rationuale for differential mark-ups was spelled out in detail elsewhere in
the report and noted that nen-quota bhased specialty listing were also
available to foreign suppliers. Canada alsc submitted tou the Panel a copy
cf A letter frow the Australian Mission in Geneva to the Geneva Mission of
“anada and a text signed bv the Canadian and Australian delegations, both
dated 22 January 1980, ccncerning the results of the bilateral negotiations
between the two countries during the Tokye Round. Canada said that both
docunients confirmed that the Provincial Statement of Intentions with
respect to Sales of Alcoholic Beverages by Provincial Marketing Agencies in
Canada formed part of the results of bilateral negeotiations between Canada
and Australia in the Tokyo Round. The submitted text also stated that the
cifer (Statement of Intentions) and its acceptance was made subject to GATT
vights and obligations. Canada alse noted that in its submission to the
Parel, Australia indicated that in giving the Statement of Intentions, the
fovernment of Canada was undertaking specific ‘ohligations' reflecting the
cembined intentions of the Provincial Governments. In Canada's view, this
showed that Australian authorities recognized the significance of the
Statement as a negotiated obligation.

(m) Statement by the United States

3.85 The United States noted that there were three types of restrictive
practices by various provincial liquor boards which it believed were in
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conflict with the GATT (i) charging higher price mark-ups on the sale of
imported beverages than provincjially produced beverages or, in the
alternative, beverages produced elsewhere in Canada; (ii) allowing the
sale of imnorted beverages through fewer retail outlets than domestically
produced beverages; and (iii) "listing" restrictions that restrict the
number of brands of imported prcoducts that may be sold.

3.86 The practices in question were maintained by various provincial
governments in Canada, with some variations among Canadian provinces. The
provinces acted through provincial liquor boards under the control of the
provincial governments. While Canada had in the past argued that the
boards were state-trading enterprises, in the United States' view thev were
in fact under the control. of the provincial governments, which appoir: =d
the boards and which, in a "Provincial Statement of Intentions" of 1979,
assumed responsibility for the practices of the boards. The United States
argued that the practices in question thus should be viewed as governmental
practices, rather than those of a state enterprise in the sense of
Arcticle XVII.

3.87 In the United States' opinion, all three types of restrictions
referred to above were inconsistent with Article III of the GATT, in that
imported products were treated less favourably than domestic produsts. Ir
addition, the higher mark-ups imposed might also be considered to violate
Article Il, and Article XI, in that they resulted in an additionai charge
on imports above the bound Caradian rates of dutv. and they constituted a
de facto quantitative limitatien on imports. The United States further
believed that many of the provincial listing practices viclated Articles T
and XIII of the GCATT, because provincial liquor boards permitted
proportionately far fewer listings of American wines than other imported
wines. Finally, the United States considered that all these restrictions
impaired the benefit of tariff concessions granted by fanada in the CGATT.

2.88 With regard to mark-up policy on wine, the United States was
specifically concerned about the practices of Ontario, Quebec, PBritish
Colombia, Saskatchewan, Manitoba and Alberta. It provided statistical
evicence suggesting that imported preducts were marked up more than the
provincial product or other Canadian products in these provinces. The
United States had the same concerns about discriminatory mark-ups on heer
and other alcoholic bheverages in all provinces.

3.89 In the view of the United Statres such discriminatory mark-ups, imposed
by state agencies, contravened Article III:2, because they censtituted a
higher charge on the sale of imported products. They were also
inconsistent wi%h Article III:4, in that the requirement of higher mark-ups
on imported products than on like products produced within the province
clearly treated imported products less-favourably than 1like domestic
products. The fact that in some cases provincial liquor boards alsc
discriminated against like produ~ts of other Canadian provinces did nnt
exempt these measures from Article IIT, since GATT Article ITI obligations
could not be avoided by discriminating in part against other domestic
products.
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3.90 The United States considered that, in the alternative, the mark-ups
might be viewed as a form of import charge, since the provincial hoards
that established these mark-ups also had a monopoly on importation of the
nroducts into the provinces. As such, the mark-ups were inconsistent with
Article TI, paragraphs l(b) and 4. Since the United States had not had the
opportunity to hear the positions of the parties on these matters , it did
not know which alternative approach the panel or the parties would
consider, but in its view these practices clearly contravened the General
Agreement, regardless of whether one was considering them in the light of
Article II or Article III.

3.91 The United States noted that in its bilateral discussions with Canada,
the Canadians had at times argued that the higher mark-ups on imports weve
justified by the smaller volume of retail sales of imported products, which
they said entailed a higher per unit cost of handling which must be passed
on to the Canadian consumer. However, in the view of the United States,
the lower sales volume resulted from restrictions imposed on imports; it
was hardly likely that, in the absence of such restrictions, imports would
all be sold at low volumes and domestic products would all be sold at high
velumes so as to justify the arbitrary discrimination imposed by the
provincial governments.

3.92 The United States noted that the pvovincial liquor control boards
delegated domestic beer wholesaling to the local breweries who acted as
distribution agents. In some provinces; beer could be sold in grocery
stores. Imported beer, however, could only be sold in the liquor control
hoard stores (about 10 per cent of the distribution system) and only after
2 listing had bheen granted. The United States had been particularly
concerned about the British Columbia '"cold beer stores" and sales outlets
for wine products in the British Columbia and Quebec. In Quebec, domestic
bottled wines could be sold in grocery stores while most imported wines may
not. Only imported bulk wine, bottled in Quebec, might be sold in grocery
stores. In British Columbia, imported bottled wines might not be sold in
certain types of outlets that were permitted to sell wine produced in
Rritish Celumbia., In the view of the United States such restrictiong on
distribution of imported products relative to like domestic products
clearly contravened Article III1:4, in that they treated domestic products
nore favourably than like imported products.

3.93 With regard to the number of listings granted to US wine products, the
United States noted that provincial products might be automatically listed
but that imports were not and that listing policies prevented competition
among all sources. The United States sald that its wines as well as other
alcoholic beverages and beer were generally given few listings and it
provided statistical evidence to illustrate this point. In the view of the
United States, these listing policies were inconsistent with Article III:4,
in that they treated imported products less favourablv than domestic
products. These policies also violated Articies I and XIII insofar as the
US wines were treated less favourably than other imported wines. While in
this respect the United States claim differed from that of the EC, the
United States noted that Canadian compliance with Artiele III would result
in improved treatment for wines of both the United States and the EC.
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3,94 The United States said that Canada had in the past contended that the
provinces had control over importation and sale of alcoholic beverages, and
that the Canadian Federal Government's only obligation with respect to
matters under provincial control was to take "such reasonable measures as
may be available ... to ensure observance ol the provisions" of the GATT,
The implication of Canada's argument was that the federal goverument could
do nothing about even such blatautly discriminatory practices as those
discussed above, while other contracting parties had no rights other thar,
presumably, tu ask the Caradian Government to exhort the provinces to do
hetter, ‘The United States sald that it could not agree with this attitude.
3,95 In the view of the United Srtates Canada could, and had to, do noere
than merceiy try. to persuade its provincial governments to comply with
Canada's GATT obligaticus, The United States was not convinced that the
Federal Coverument of Canada coulu not challernge the provincial practices
in its courts,  The United States considered that the determination ol what
measures by Canada were "rveasonable' to ensure the obscervance of  CATT
provisions by provincial governments wias not a determinaticn left solelv to
Cauadn to make,  The United States urged the Panel to recommend that Cerada

’ T-inconsistent weasures applied by tie

ehistire  the  removal of  Chese  OAl

provineial lignor boards,

Ok Referring to o the Tnfted  States! comment  on tvpers  of  resirictive

v

practices Canada  argued  that  one  first had  to dswess whether  the

diftTerential practices were consilstent with the Statesent o intentione,
: that thte

Corceda argued that when this test was updertaken, 10 became clear

proviness were generally living up to thelr 1079 commitments, In respeonee
o the arpunents relating to restricrions on the number of brands inperted,
Cewer listings of ULS, wineries and alleged less ravourablce treatment,
Janada recatied that {n exercising thelr business judgement, the liquor
boards cepsidered vew listings on the meritse ot individual prodacts using

the following eriteria: quality, price, pubiic demand, marketaiilice,
rotationship to other products of the same type already listed, perforoang
it other farkels. Canada vecalied that  the Statement of  iientions
vecuired MEL treatwmeat fer Histings of imported products. It oconce luded,
theretore, that Jditferential treatment of domestic products war allowed.
Tanodas noted  that  the vationsle tovr  the Jiffervential  markeups  was
corsidered elsewhare in this veport ang said that "cold beer stoves" shonld

e
read Mlicensed rerail stores'.  With respect to imperted products, Canada
ad that ne country carried an equail number of listings Trowm cach el its

trading partners,  Consumer prelevence was the determininye factor for tne
numher of  listings cavvied {rom each countrv. In Canada's view in the

private sector, similar ditfevences would also exist., Canada also provided
cdditionar disting information te the Panel following, what it considered
to be, dnaccurate data provided by the Us delegation and discussed several
S8 oarguments which, in its wview, falied to take account of more recent

changes that had been made.



g, FINDINGS

4.1 "he Tl'anel noted that two questions were posed in its terms of
referonce, namely 'whether cevtain practices of provincial agencies
which market alcoholic beverages (i.e. liquor bhoards) are 1in
accordance with the provisions of the General Agreement' and
"whether Canada has carried out its obligations under the General
Agreement', It decided to deal with the first question before
gxamining the second.

Practices of Provincial Liquor Boards

4.2 The Panel recalled that the practices complained of related to
mark=up practices, dncluding restaurant discounts on domestic
alcoholic beverages; and restrictions on points of sale and
listing/delisting procedures.

- Mark=Ups

4.3 Since Canada's Schedule of Concessions includes tariff
bindings or all imported alcohelic heverages, the Panel first
examined the Furopean Communities' contention that the mark-up
practlces were not in conformity with Article II of the General
Agreement,

4,4 The Panel recalled that Canada and the European Communities
apreed on the toct that Canada had, through the Importation of
Intoxicating lLiquors Act, authorized a monopoly of the importation
of alccholic beverages., The Panel noted therefore that the amount
of protection admissible under Article II:4 was thus elther the
arcunt provided for in the Canadian Schedule or '"as otherwise
agreed bhetween the parties which had initially negotiated the
concession",

4,5 The Panel recalled iIn this context its terms of reference,
which requested the Panel to take inte account, '"in carrving out
its examination ..., inter alia, the provincial statement of
irtentinns concluded in the context of the Tokyo Round of
multilateral trade negotiations with respect to sales of alcoholic
heverages hy provirncial marketing agencies in Canada'. The Panel
eiamined, therefore, whether the parties had, by the Provincial
Staremant of Intentions and the related exchange of letters,
"otherwise agreed" in the sense of Article I7:4, as claimed byv
Canada, on an amount of protection different from that provided for
in the Canadian Schedule.

4,6 The Canadian government's letter of 5 April 197¢ made it clear
that the Provincial Statement of Intentions was put forward on
behal{ of the provincial authorities. The title and wording of the
Provincial Statement of Intentions indicated that it expressed
"intentions" and was, as confirmed in the letter, ''necessarily
non-contractual in nature'. The only undertaking expressed by the
Government of Canada in the letter of 5 April 1979 was that it
"will be prepared to use its good offices with the provincial
authorities concerned regarding any problem which may arise with
respect to the application of provincial policies and practices set
forth in the statement". Canada's emphasis on the non-binding
nature of the undertaking seemed to indicate that it was not meant
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to arfect Canada's rights and obligations under Article II:4, Nor
did the letters of the EC Commission, dated 5 April anrd
29 June 1979, express an acceptance of an agreement concerning its
rights and obligations under Article I11:4, The first of there
letters restricted itsel? to acknowledging the receipt ot the
Canadian  fetter and the =second only expressed "some disquiet"
concerning  the terms "normal commercial considerations” in the
Provincial Statement ol Intention:s,

4.7 The tarnel noted that the Provincial Statement ot latentions
and related letters had not been included among the texts listed in
the Procca=Verbal embodving the results of the Tekvoe Reund, that
the letters were classilied as contidential ard bad not been
netified to the COUTRACTING PARTIES, While the Council has stated
in the terms of relerence of  the TPanel that  the trovinelial
Statement had been "cencluded in the context or the Tokvo FEeund of
Muitilateral Trade Newotiantions" i appeaved to the Panel that tor
the Statement to satisty the conditions or Arvticle JI:i4d, it would
Bave had te he Pinding Lo the same extent as the concession in the
Sohedule which v was intended to supersede.

i theretove

ssoand the related

“peluded Lhar the Urovinciai
U -
I

hange o ‘etters ooy

constitute  an agrecpent  {n terms ol Artic.e ifraoand dhd oo,
thervefore, modify Canada's ebligatices arising Trom the dre Lo

el dteohelic beverapes in its GATT Sebedule,

4.0 The Panet then procecded o examine whether

fmpoaed on dmported alecbolic bBeverages pius the import

were coliected at the hound rate, atfforded protectio;

e i crcess o the  aumeunt of o pretection provided oter v
Schedede contrary Lo Article 1o, as ) " the
Sormmundties, The  Parct peted  that Y

Felative note to Aveicle [ the rarasraph w to be apptied
Praitt ol the provisions of Articie 37 or the Havana
e text oof Article o, including irs interprotative

note, Ie coentained o Annes 1T

St The Panel vored vhar Article Dheday, appiled 1u the
Article 104, prohibited the charging of prices by the proviveial
icuer heards ror impurted aleohoelic beverages which (regvd beiog
pad to average landed costs and selling prices over vecent periods]
vreoeded the landed costsy  plus customs duties collected at the
vares hound vnder Article :’.}"n;“‘-i)_l_ﬂ_s transportation, distribntion
and  other  empenses  incident  to the prrchase, wszie or Turther
precessing;  plus a reasonable margin of profit;  plus Internal

taxes centorming te the provisions of Article 17T,

4,11 The Ianel also noted that the retail prices charged by the
provineial liquor boards fer Imported alcoholic beverages were
composed i the inveice price; plus federal customs duties
coljected at the Prcund rates; plus standard freight to a set
destination; plus addirional price increases ("mark-ups") which
were snmetimes higher on imported than on like domestic alcoholic
hreverages ("differertial mark-ups"); plus federal and provincial
cales tanes,
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4,12 The FPanel proceeded to examine the Canadian contention that

such differential mark-ups generally reflected higher
transportation, distribution aud other expenses associated with
imported products, such as storage, as well as a reasonable margin
of profit, and were thercfore in acvordance with the provisions of
the General Agrecment,

4,13 The Panel considered that differential mark-ups could be
justitied teo offset anv additional costs of transportation,
distributicn and other expenses incident to the purchase, sale or
turther processing, such as storage, necessarily assoctlated with
importing products and that such calculations could be made on the
hasis of average cousts over recent periods.

4.0 The Panel neted Canada's statement that, in some instances,
the differential mark-ups also reflected a policy of revenue
maximization on the part of the provincial liquor boards, which
chuivged higher mark-ups on imported than on domestic alcoholic
beveragvs bhecause thev marketed imported products as premium
products  and  exploited less price elastic demand for these
products, and that this policy was in accordance with the General
Agreement because revenue maximization was justified by normal
comrercial considerations.

4015 The Panel considered that a monopoly profit-margin on imports
resulting  from policies of revenue maximization bv provincial
iiquor boavds could not normally be censidered as a "reasonahle
mavgin of profit" in the sense ol Article IT:4, especiallv if it
were higher on {mported products than on domestic products.,

4.1h The Panel considered rhat the phrase "a reasonable margin of
profit" should be interpreted in accordance with the normal meaning
of these words ir their context of Article I1 and Article 31 of the
Havara Charter, and that "a reaconable margin of profit" was a
margin of profit that would he obtained under normal conditions of
competition (in the absence of the monopoly)., The margin of profit
woeuld have on the average to be the same on buoth domestic and the
iike imported products so as not to undermine the value of tariff
cencessions under Article TT, '

«,l7 The Fanel alsc noted Canada's argument that the drafting
nistory implied that a reasonable margin of profit was a margin
which "should not be so excessive as to restrict the volume of
trade in the product concerned", and cthat since the volume of
imports from the European Communities of the products in question
had not declined, the margin of profit was a reasonable one., The
Fanel noted that the fact that these imports had not declined did
not say anything about what thev would had been in the absence of a
poiicy of monopolistic profit maximization by the provincial liquor
hoards,

4,18 The Panel examined Canada's reference to normal commercial
considerations and noted that the term '"commercial considerations"
was mentioned iIn Article XVII:1(h). Tt considered that this
reference was not relevant to its examination of Article II:% as
the context in which the term 'commercial considerations' had been
used was different.
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4,19 The Penel therefore concluded that the mark-ups which were
higher on 1impecrted than on 1like domestic alcohelic beverages
(differential mark-ups) could only he justified under Article TIl:4.
te the extent that they represented additional costs necessarily
associated with marketing of the imported products, and that
calculations could be made on the basis of average costs over
recent periods, The Panel also concluded that the burden of procf
would be on Canada if it wished to claim that additional costs were
necessarilv associated with marketing of the imported products,

4,20 The Panel noted that Article 31:6 of the Havana Charter
provided that '"in applying the provisions ef this Article, due
regard shall be had for the fact that some monopolier are
established and operated mainly rfor social, cultural, humanitarian
or revenue purposes', While the drafting historv indicated that
Article 31 sheould be applied to the extent that it was relevant ro
the context of the CGeneral Agreement, the Panel counsideved that
Canada had the right to use import monopolies to raise revenuer Jor
the provinces, consistently with the relevant provisions ol the
teneral Agrecement. The Pane! also corsidered that fite conclusions
on Article TI:4 did not aftect thie right, because Article T7:4
applied in the light of Article 31:4 of the Charter, permitted the
charging of internal  taxes conferming to  the provisions ot
Article TIT, 1t noted that federal! and provineial sales tanes were
levied on aleohelic heverapes and asked itwe!'f wvhether the Uiscnl
clements ol mark-ups, which produced revenuve for the provinees,
could also be justified as "internal taxes conflerming to the
provisions cof Article 111", noting that Article TIT:J itseid
referred, nct only Lo internal taxes, but alse to "other internal
charges" .  The Tanel was of the view rhat to be so censidered, the
fiscal element of mark-ups must of course meet Lhe requircerents of
Avticie 111, e.pr. thev mugt not be anplied to dmporied or domewtic
products  ro  as  to alford protecticn to donestic producticn,
The Parel also considered it dimportant that, {7 fiscal elements
were to be considered as internal taxes, mark-ups would also have
to be administered in confcrmity with othev provisions of the
Genera!  Agreement, in particular Article X dealing with the

Publicatior and Administration of Trade Reguliations,

.

4,21 The FParel noted the view put forward by the Kuropean
Communities as well as by Canada that the EC's complaint did not
necessitate = at least not at this stage of the proceedings - a
detaiied factual analysis by the Panel of the cost differentials
calceculated h» individual liquor boards tor individual imported
nroducts in this respect. The Panel did not therefore pursue the
matter.

- Restrictions on the lFoints of Sale and on listing

4.2 The Panel then examined the contention of the Furopean
Communities that the application by provincial liqucr boards of
nractices concerning listing/delisting requirements and
the availability of points of sale which discriminate against
imported alecoholic beverages was inconsistent with Canada's
ohligations under Articles III:4, XI or XVII of the General
Agreement.,
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4023 The Panel first examined the arguments vrelating to the
relevance of Article XI to these requirements, The Panel noted
Canada's claim that the practices referred to were not
"restrictions'" in the sense of Article XI because they were not
cssociated with the "importation" of the products, because they
were provincial measures and because they were consistent with the
Provincial Statement of Intentions.

4,24 The Panel observed that the note to Articles XI, XII, XIII,
NIV and XVITI provided that throughout these Articles '"the terms
"import  restrictions' and 'export restrictions’ include
restrictions made effective through state-trading operations'”. The
Panel considered [t significant that the note vreferred to
"regstrictions made effective through state-trading operations" and
nret  to "import restrictions"., It considered that this was a
recognition of the fact that in the case of enterprises enjoying a
monopoly of both importation and distribution in the domestic
market, the distinction normally made in the General Agreement
hetween restrictions affeccing the importation of products and
restrictions  affecting imported products lost much of its
significance since both types of vrestriction could be made
effective through decision by the monopoly, The Panel considered
that svstematic discriminatory practices of the kind referred to
should be considered as restrictions made effective through "other
measures' contrary to the provisions of Article XI:1, It also
noted that an agreement or arrangement would have to be consistent
with the General Agreement. The Panel noted that the relevance of
the fact that the measures concerned were provincial measures would
he examined in the second part of its [indings.

.25 The Panel therefore concluded that the practices concerning
listing/delisting requirements and the availability of points of
sale which discriminate against imported alcoholic beverages were
restrictions made effective through state-trading operations
contrary to Article ¥T:l. The Panel considered that it was not
necesgary at this stage to make a detailed factual analysis by the
Fanel of the restrictions on points of sale and the discriminatory
listing/delisting practices by the individual provincial liquor
boards,

4,26 The Panel then examined the contention of the European
Communities that the practices complained of were contrary to
Article TII, The Panel noted that Canada did not consider Article
ITT to be relevant to this case, arguing that the interpretative
note to Articles XT, XIT, XIII, XIV and XVIII made it clear that
provisions other than Article XVII applied to state=trading
enterprises by specific reference only. The Panel consldered that
it was not necessary to decide in this particular case whether the
practices complained of were contrary to Article TII:4 because it
had already found that they were inconsistent with Article XI.
However, the Panel saw great force in the argument that
Article TII:4 was alsc applicable to state-trading enterprises
at least when the monopoly of the importation and monopoly of the
distribution in the domestic markets were combined, as was the case
of the provincial liquor boards in Canada. This interpretation was
confirmed e contrario by the wording of Article III:8(a).
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4,27 The Panel next turned its attention to the relevance of
Article XVII and in particular to the contention of the European
Communities that the practices under examination contravened a
niaticonal treatment obligation contained in paragraph 1 of that
Article. The Panel noted that two previous panels had cxamined
questions related to this paragraph., The Panel report on Belgian
Family Allowances (BISD 1S/60) said that "as regards the exception
contained in paragraph 2 of Article XVII, it would appear that it
referred onlyv to the principle set forth in paragraph I of that
Article, 1.e. the obligation to make purchases in accordance with
commercial considerations and did not extend to matters dealt with
in Article I1I"., The Panel on Canada - Administration of the
Yereign Tnvestment Review Act (BISD 308/163) "saw great fevie in
Canada's argument that only the most-favoured-nation and net the
national treatment obligations fall within the =scope of the general
principles referred to in Article NVII:l(a)'". The  Panel
considered, however, that it was not necessarv to decide in this
particular case whether the pruactices complained of were contrary
to - Article XVIL hecause it had alreadvy found that they were
inconsistent with Article NI,

4,28 The Panel recalled Carada's claim that  the Tmpertaticn of
Intoxicating Tigquors Act of 192 censtituted ex{sting Tepdslation
within the meaning of paragraph L(b) of the Proteced of Proviesional
Application which provided that Pare 1T woas applicd to the fujiost
extant not inconsistert with ecisving legislation. The lanel neted
that the CONTRACTING PARTIES hoad dectded i August 15289 that this
parmzraph only relerved to Jepislatien of a4 asandavorve character
RIS LI/60) and chat this decision had been confivmed on mam
subsequent occasions, mast recently in U85 CRISH 3,80 The
Pane ! conciuded that the Tmpertation of Tatowicatioe Ligquere At

.

did not make mandatore  restricrions on onodiuts eof wate and

discriminatory listing recuiremonts,

.00 The Panel wished to arress that vothine dn its corpcliuysgions on
restrictions  on peints of  sate  and disceriminatery dictipg

Canada to onse inpert omononpelies

requirementes affected the right of
ter  purposes  toreseen in rthe  Guneral  Agreenent,  such 2x rhe
protection of heaith ol jts popuiation (Article XX, provided that
it wasw done consistently with the relevant provisions of the
General Agreement.

Yotification Requirements

4,30 The Panel examined the European Communities' centention that
Canada had not fully complied with its notification obligations
under Articie XVII:4(a), which =hould bhe interpreted in the light
of the CONTRACTING PARTTES' decisions of 1960 sind 1962 (RI&D,
us/182, 118/58). The Panel found that these decisicns did not
interpret Article XVII:4(a), but were separate instruments, The
Parel found that Canada had complied with its obligations under
Article XVIT:4(a), but that it should supply the informaticn called
for by the decisions of 1900 and 1962 to the extent that it had not
already done so,

Canada's Obligations

4,31 The Panel then turned to the second question raised in its
terms of refevence, namely '"whether Canada has carried out its
nbligations under the Cereral Agreement".
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4,32 The Panel noted that the main question vrelated to the
interpretation of Article XXIV:12 which states: '"Each contracting
party shall take such reasonahle measures as may be available to it
to ensure observance of the provisions of thils Agreement by the
regional and local pgovernments and authorities within its
territory',

4,33 The Panel noted that there was no dispute that the provincial
liquor boards were '"regional authorities" within the meaning of
Article XKXIV:]2Z,

4,34 The Panel noted that Canada had taken the position that the
only authority that could judge whether all reasonable measures had
been taken under Article XXTV:]) was in this case the Canadian
government, While noting that in the final analysis it was the
contracting partv concerned that would be the judge as to whether
or not specific measures could be taken, the Panel concluded that
Canada would have to demonstrate to the CONTRACTING PARTIES that it
had taker all reascrable measures available and that it would then
be for the CONTRACTING PARTIES to decide whether Canada had met its
obligations under Article XXIV:12,

4,35 The Fanel noted that the Covernment of Canada considered that
it had already taken such reasonahble measures as were avallable to
it Lo ensure observance of the provisions of the General Agreement
hv the provincial liquor boards. The Panel, however, also noted
that the efforts of the Canadian federal authorities had been
directed towards ensuring the observance of these provisions as
they themselves interpreted them and not as interpreted in these
findings, The Panel therefore concluded that the measures taken by
the Government of Canada were clearlyv not all the reasonable
measures as might be available to it to ensure observance of the
provisions of the General Agreement by the provincial liquor
boards, as provided in Article XXIV:12 and that therefore the
Government of Canada had not yet complied with the provisions of
that paragraph., The Panel was of the view, however, that in the
civcumstances the Government of Canada should be given a reasonable
reriod of time to take such measures to bring the practices of the
provincial liquor boards into line with the relevant provisions of
the General Agreement,

v CONCLUSIONS

4,36 In the light of the findings set out above, the Panel
recommends that the CONTRACTING PARTIES request Canada:

(a) to take such reasonable measures as may be available to
it to ensure observance of the provisions of Articles Il
and XI of the General Agreement by the provincial liquor
boards in Canada;

(b) to report to the CONTRACTING PARTIES on the action taken
before the end of 1988, to permit the CONTRACTING PARTIES
to decide on any further action that might be necessary,
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ANNEX 1

CANADIAN DELEGATION
MARK-UP
CONFIDENTIAL ,

17-19, Ch du Chemp d'Anier
1209 Ceneve

April 5, 1979

Hr. P. Luyten

Head of Delegation

Permanent Delegation of the EEC
37-39, rue de Vermont

1202 Geneva

Dear Paul,

EC requests on Canade for concessions with respect to alcoholic
beversges were put forward in Document MIN/AG/R/8 on November 18
1977.  These included o number of non-tsriff requests which sought
better treatment for EC products in respect of mark-ups and listing
policles.

These and similar requests were brought to the attention of the
provincisl suthorities. As a contribution to a substsntial outcome
in the MIN in areas of importance to them, they hsve provided the
atteched statement for the federal government to put forward on
their behalf concerning their morketing policies and practices with
respect to imported beers, wines and distilled spirits. While the
provincial stetement regerding the treatment of imported slcoholic
beversges 1s necessarily non-contractusl in nature, it represents a
positive underteking to follow policies and practices which should
be of considerable benefit to EC trade in this field in Ffuture

years ond, as such, is a valunble contribution to a scttlement
between us in this ares.

We can confirm that the term "alcoholic beverages" in psragraphs 1
and 5 includes distilled spirits, wines, vermouth, champagne and

beer end that the term "wines" in paragraph 5 includes vermouth and
champagne.

Any communication from the EC concerning matters related to the
attached ststement should be addressed to the Government of Cenada.

The Censdian Government will be prepared to 'use its good offices
with the provincisl suthorities concerned regarding any problem
which mey arise with respect to the application of provincial
policies and prectices set forth in the stgtement.

Yours sincerely,
signed Re de C. Grey
Anbasgador end

Heed of Delegation
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Provincial Statment of Intentions

with Respect to Sales of Alcoholic Beverages

by Provincial Marketing Agencies in Canads

Information on the policies and practices of provincial marketing
agencies for all alcoholic beversges will be made available on
request to foreign suppliers and governments. Any enquiries from
foreign qovernments will receive a response within a reasonable
period of timej the Government of Csnada agrees to be the channel

of communication with foreign governments for such purposes.

In esch branch store of the provincial marketing egencies, a ceta-
logue of 8ll the products offered for sale by the sgency will be
aveilable, in order thst customers may be sware of what products

are agvailable in addition to those carried in the particular
branch.

Any differential in mark-up between domestiec and imported distilled
spirits will reflect normal commercial considerstions, including
higher costs of handling and marketing which are not included in
the basic delivery price.

Ary differential in mark-up between domestic end imported wines
will not inm future be incressed beyond current levels, except as
might be justified by normal commercisl corsiderations.

Each provincial marketing egency Ffor slecholie beverasges will
entertain applicetions for listing of ell foreign beverages on the
basis of non-discrimination between foreign suppliers, end commer-
ciel criteria such as quality, price, dependebility of supply,
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demonstrated or enticipsted demand, &nd other such considerationg
as are common in the marketing of alcoholic beverages. Standards
with respect to advertising, health ond the safety of products will

be epplied in the same manner to imported as to domestic products.

Access to listings for imported distilled spirits will in the
normal course be on o basis no less favourable than that provided

for domestic products and will not diccriminate between

sources of
irmports.

4iny changes which may be necessary to give effect to the sbove will
e introduced ass soon es precticable. However, come of  these
chanoes, particulerly with respeket to mark-up differentials, may

be introduced progressively over a period of no longer than cight

VOETS.

12 April 1979



[./6304
Page 54

COMMISSION
RS b b April Y, 1oy
COMMUNAUTES EUROPEENNES

Déligation paimancals
auprds dey erganisations Inleraslionalss
§ Centva

\L-.L...-\
Decar Rodney,

T have Lhe honour to acknovledye receipt of your letter of
April $ concerning Provinelal Statement of intentions with respect

Lo sales of alceohelie heverayes by Provineiol murketing Agencies
in Canoda,

Yours sincerely,

@
@f

.wf“wir' Ry
N

Po LUthn
llcad of the Permanent Delegation

.F. Hr. nadﬂcy de €. Crey

Amlvisandor '

‘lNlead of the Canadion Drleantlon teo the
Multilaters)l Trade Hegotiations

§7~19, ehemin du Champ d'Anier.

AA0 Paaars
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COMMISSION mannaon7

OF THE TP PILCIR Y T 4 0 1 N
EUROPEAN COMMUNITIES

DIRCCTORLYE.GENERAL FOR
AGRICULTURE

A

The Dincier Gonwal

Dear Hr disbaxnsdor,

1 refer 1o your letter of 5 April encloving a
gtatesdnt of intenticn which the Canadian Provinelal Liguor Zoasds
e prepeced to glve concerning the ‘reatizmont of iuported 2

ve

leskeslic
berveriged .

The Cezmunity bave, as you sill reedily appreciste,
been u:amining very closely ‘the terzs of *his Btatenent of ilntentien
given's Thio examination hud led Yo ueme disguiet concerming the terza

of the ntutement of i:s..m {ens gbeut the ..a_.x—-t.;). The Communidy doeo

of eourse appreclale that en undertaking,to e‘S......‘atu di*cric story

praocticesr in this eres cnm-.ot ;sui.ly be gy e“x 1n simmle end precine

terrms, but ue are nevertheless enprehensive ..ect the ters "nerzal

cozzercial congiderations” should be Lnterprete'd. by the Boards ih ruch
O mm———

e way ag to evublo ihen effertively to continue digerizmin

sinaticn. againat
imported miritn. o.x 11 be aware that ¢he Provincial Liquor Poasds'

have in the past Juetified Yoeir diseriminatory praciices with reference

to "commercial rors‘dera*iom" - & phratre ualch is used ence zgain in-
the statement of Sntention. I do not

}mou whether you feel able to sdi
nny‘-hing coricerning this phrua whieh would demonet rxto <het our fourn
are groundle:n 3 but I eunst in any case inform you that the C o"‘:mi‘t:)
wvill be coHn{; for proof in the performance of the Provincisl Liguor
Boards that the underteking is efreetive in eliminating dinerifination
agaiﬂit Cowmnity spirits. And the Comzumity Hoes of courte expeet

the Cmnﬂim Federal Government to munta.in ity own surveillancs

‘of the way in uhich the unriaﬂald.ng iw being &mlcmm‘te&.

Sineerely,

* R. de Cherpoy GOSY

bewssdor and Head of Delegation
naflicr Delegation

119 = Chenin du Charp d'Anier 1. veudn
U GUAVA
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ANNEX II

Article 31 of the Havana Charter

Expansion of Trade

L. If a Member establishes, maintains or authorizes, formally or
in effect, a monopoly of the importation or exportation of any
product, the Member shall, upon the request of any other Member or
Members having a substantial interest iIn trade with it din the
product concerned, negotiate with such other Member or Members in
the manner provided for under Article 17 in respect of tariffs, and
subject to all the provisions of this Charter with respect to such
tariff negotiations, with the object of achieving:

(a) in the case of an export monopoly, arrangements designed
to limit or reduce any protection that might be afforded
through the operation of the monopoly to domestic users
of the monopolized product, or designed tc assure exports
of the monopolized product in adequate quantities at
reasonable prices;

(b) in the case of an import monopoly, arrangements designed
to limit or reduce anv protection that might be afforded
through the operation of the monopoly to domestic
producers of rthe monopolized product, or designed to
relax any limitation on imports which is comparable with
a limitation made subject to negotiation under other
provisions of this Chapter.

2. In order to satisfv the requirements of paragraph 1(b), the
Member establishing, maintaining or authorizing a monopoly shall
negotiate:

(a) for the establishment of the maximum import duty that may
be applied in respect of the product concerned; or

(b) for any other mutually satisfactory arrangement
consistent with the provisions of this Charter, if it is
evident to the negotiating parties that to negotiate a
maximum import duty under sub-paragraph (a) of this
paragraph 1s dimpracticable or would be ineffective {for
the achievement of the objectives of paragraph l; any
Member entering into negotiations under this
sub=-paragraph shall afford to other interested Members an
opportunity for consultation,

3. In any case in which a maxinum import duty 1Is not negotiated
under paragraph 2(a), the Member establishing, maintaining or
authorizing the import monopoly shall make public, or notify the
Organization of, the maximum dimport duty which it will apply in
respect of the product concerned.
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4, The import duty negotiated under paragraph 2, or made public
or notified to the Organization under paragraph 3, shall represent
the maximum margin by which the price charged by the import
monopoly for the iImported product (excluslve of internal taxes
conforming to the provisions of Article 18, transporiation.
distribution and other expenses incildent to the purchase, sale or
further processing, and a reasonable margin of profit) may exceed
the landed cost; Provided that regard may be had to average landed
costs and selling prices over recent periods; and Provided further
that, where the product concerned is a primary commodity which is
the subject of a domestic price stabilization arrangement,
nrovision may bhe made for adjustment to take account of wide
fluctuations or variations in world prices, subject where a maximum
duty has been negotiated to agreement between the countries parties
to the negotiations.

5. With regard to any product to which the provisions cof this
Article apply, the monopoly shall, wherever this principle can be
gffectively applied and subject te the other provisions of this
Charter, import and offer for sale such quantities of the product
as will be sufficient to satisty the full domestic dewmand for the
imperted product, account being taken of anv rationing to consumers
of the imported and like domestic product which mav be in ferce at
that time,

h. In applving the provisicens of this Article, due regard shall
e hnrd tor the fact that  seme monepeliivs are established and
operated mainly for gocial, cultural, humanitarvian or vevenue
purposes,

7. This Article shail not limit the use by Members of any Torm of
arsistance to domestic producers permitted by eother provisions of

this Charter,

ad Article 3i

Paragraphs 2 and 4

The maximum import duty referred to 1In paragraphs 2 and 4
would cover the margin which has been negotiated or which has been
published or notified to the Organization, whether or not
collected, wholly ar in part, at the custom house as an ordinary
customs duty,

Paragrapn 4

With reference tc the second proviso, the method and degree of
adjustment to be permitted in the case of a primary commodity which
is the subhject of a domestic price stabilization arrangement should
normally be a matter for agreement at the time of the negotiations
under paragraph 2 (a).



