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I. INTRODUCTION AND FACTUAL SUMMARY

These comments are submitted by the Government of Brazil concerning
the Report by the Panel entitled United States - Countervailing Duties on
Non-Rubber Footwear from Brazil. (SCM/94)

By letter dated 28 September 1989, the Panel rejected the opportunity
to consider these comments prior to circulating its Report to the
Committee. It is the position of Brazil that the parties should have been
permitted, pursuant to Article 18:6 of the Code, to comment on the proposed
findings and conclusions of the Panel prior to finalizing those findings
and referring them to the Committee. Article 18:6 clearly provides for the
submission to the parties of both the descriptive part of its report as
well as the Panel's conclusions, or an outline of the conclusion, with a
view to obtaining comments of the parties.

In our view, those findings contain serious errors and omissions which
might have been avoided had the opportunity for substantive comment been
afforded. Therefore, the Government of Brazil respectfully submits the
following comments on the proposed Panel Report for the consideration of
the Committee. It should be noted that these comments are not a mere
repetition of the arguments made before the Panel.

A. Factual Summary

For the convenience of the Committee, we summarize the basic factual
aspects of the dispute:

The United States imposed a countervailing duty order on entries of
non-rubber footwear from Brazil in 1974 without an injury determination in
accordance with the existing legislation clause of the GATT Protocol of
Provisional Application (Report, paragraph 4.1). On 1 January 1980, the
Code entered into force for both Brazil and the United States (Report,
paragraph 4.1). On 1 January 1980, the provisions of Title I of the
United States Trade Agreements Act (TM) became effective; Section 104(b)
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of the TAA provided that signatories might request, within a three-year
period starting 1 January 1980, an injury review for pre-existing
countervailing duty orders (Report, paragraph 2.3). On 4 January 1980, the
United States Department of Treasury published a notice in the Federal
Register suspending liquidation of all entries of footwear from Brazil
exported after 7 December 1979 and entered on or after 4 January 1980
(Report, paragraph 2.2).

In October l981, within the three years provided by the TAA, Brazil
requested the United States to undertake an injury review' in May 1983,
the United States made a negative injury finding (Report, paragraph 4.1).
The United States revoked the countervailing duty order effective from
29 October 1981 but held that countervailing duties could be levied on
entries between 4 January 1980 and 28 October 1981, despite the finding of
no injury (Report, paragraph 4.1).

The Panel agreed with Brazil's most basic position - i.e.
Article VI:6(a) of the General Agreement imposes an on-going obligation
which prohibits the "levy" of countervailing duties in the absence of
determinations of both subsidization and injury (Report, paragraph 4.5).
Effective 1 January 1980, a new obligation to make a determination of
injury prior to the levy of countervailing duties was created for the
United states vis-k-vis Brazil as a result of the removal of the exemption
previously afforded under the Protocol of Provisional Application (Report,
paragraph 4.5). The Panel held that this obligation could be implemented
by the United States automatically or by means of a request procedure.
Brazil has always agreed with this position.

It should be noted that the fact that the United States law called for
parties to request an injury review within three years of 1 January 1980
was never in issue. Brazil followed that procedure by making its request
in October 1981. Brazil's fundamental dispute with the Panel's conclusion
is this: Brazil takes the position that the United States could not "levy"
countervailing duties in the face of a no injury finding once the
obligation to make an injury determination prior to such levy arose on
1 January 1980 (Article VI:6(a) of the General Agreement and Articles 1
and 4:4 of the Code).

The Panel apparently agreed in principle with this position (Report,
paragraph 4.5) but ruled, in effect, to the contrary.

B. Summary of the objections to the Panel Report

1. Denial of Most-Favoured-Nation Treatment

As noted in paragraph 3.11 of the Report summarizing the position of
Brazil, the United States has clearly recognized its international
obligation to provide an injury test for pre-existing orders retroactive to
the date on which the obligation arose, irrespective of the date of request
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for injury review, in several other cases. Since the consideration of this
case by the Panel, the United States has reaffirmed this position in cases
involving Lime and Certain Textiles Mill Products from Mexico.

The Report concludes that it was proper for the United States to limit
the implementation of its obligation to provide the injury test to the date
of the request in the case of Brazil. It did not address the issue of the
discriminatory application of the request procedure when compared to the
application of this procedure in the other cases noted. Therefore, before
the Report :an be adopted, it is necessary for the Committee to address the
crucial issue of whether the United States procedure results in a denial of
Most-Favoured-Nation ("MFN") treatment toward Brazil because of the
discriminatory application of the request procedure by the United States.

In the alternative, the Committee should reconsider the underlying
position recommended by the Panel, since the position taken by Brazil in
this dispute is the same as the position taken by the United States in the
case of other countries.

2. Obligation to made a determination of injury prior to levying
countervailing duties

The Report of the Panel correctly sustained the Government of Brazil's
most basic position that Article VI:6(a) prohibits the levying of
countervailing duties in the absence of determinations of both
subsidization and injury (Report, paragraph 4.5). The Panel also
recognized that this obligation commenced on 1 January 1980 for
pre-existing countervailing duty orders of original signatories such as
Brazil and the United States (Report, paragraph 4.5). There was a finding
of no injury in May 1983. The revocation, however, was made retroactive
only to October 1981 rather than the date the obligation arose on
1 January 1980. The Panel took the position that a "practical" approach to
Article VI:6(a) was necessary because the Code provisions did not directly
address the situation involving pre-existing orders. In so doing, the
Panel erroneously applied the doctrine of mutatis mutandis to the wrong
provision, Article 4:9, so that the practical solution changed the basic
rights and obligations resulting from Article VI:6(a). If the result of
the application of that doctrine is such that it contradicts the terms of
the very provision supposedly being interpreted, then the application of
the doctrine is misplaced. The doctrine of mutatis mutandis should have
been applied to the provisions of Article 4:4, which requires an
affirmative finding both of subsidy and injury as a precondition to
imposing countervailing duties. This would result in a practical solution
which is consistent with the rights of signatories and the requirements of
Article VI:6(a), which the Code is implementing.

3. Provisional Measures

The Report's conclusion that the preliminary cash deposits collected
by the United States after 1 January 1980 were definitive, not provisional
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duties, is likewise incorrect because it fails to take account of the
effect of the intervening obligation. Even the United States, in its
procedures, recognized that these duties were provisional between the date
of request and the final determination of injury - a conclusion placed in
doubt by the Panel finding (Report, paragraph 4.13). The only real
question was whether these duties became provisional once the obligation to
make a determination of injury prior to the levy arose and the
United States acted to preserve the status quo by suspending liquidation on
the entries.

II. THE REQUEST PROCEDURE HAS BEEN INCONSISTENTLY APPLIED BY THE
UNITED STATES AND RESULTS IN A DENIAL OF MOST-FAVOURED-NATION
TREATMENT TOWARD BRAZIL

The Report held that the obligation to extend the injury test under
Article VI:6(a) of the General Agreement can be met by either an automatic
procedure or a request procedure. The Government of Brazil never argued to
the contrary. Furthermore, Brazil made its request for an injury
determination within the three-year period provided in United States law.
The issue raised by Brazil was whether the request procedure adopted must
effectively implement the obligation as of the point in time required by
the General Agreement. The Report concludes, in essence, that the request
procedure may limit the effect of the injury determination to the date of
the request rather than to the date of the obligation - even when that
determination is one of no injury.

The Government of Brazil believes this conclusion to be in error, both
as a logical and legal proposition, since the only date having legal
relevance to the signatories under the General Agreement and the Code is
the date of the obligation - regardless of whether the implementation is by
means of a request procedure or an automatic procedure. A more basic
issue, however, is the fundamental requirement of the General Agreement
which requires that national procedures be adopted in a manner that
guarantees MFN treatment to all signatories. By investing the "date of
request" with a legal significance co-equal to the "date of the
obligation", the Panel preliminarily has upheld the procedure applied by
the United States toward Brazil in this matter. In three recent cases,
Lime from Mexico, Wire Rod from Trinidad and Tobago, and Fasteners from
India, the United States implemented the position urged by Brazil in this
case - i.e., that the legally relevant date for purposes of the
international obligations of the United States is the date upon which the
obligation arose rather than the date of the request for an injury review.
The inconsistent and contradictory application of the principles and
procedures in the case of Ncn-Rubber Footwear from Brazil and these cases
results in a denial of m.f.n. treatment to Brazil.

This issue is referred to in the summary of Brazil's position in
paragraph 3.11 of the Panel Report and the specific details are explained
at length in the 31 March 1989 rebuttal submission of Brazil and in the
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Statement of the Delegation of Brazil before the Second Meeting of the
Panel of 20 April 1989. However, the issue is not addressed by the Panel's
Report.

Two recent events clarify the issue even further and require
consideration by the Committee. On 14 August 1989, the date of the Panel's
decision, the United States announced its intent to revoke the
countervailing duty order involving Lime from Mexico as of 24 August 1986 -
the date on which Mexico acceded to the GATT and the date on which the
obligation to extend the injury test arose (54 F.R. 33264, 14 August 1989).
In that case, Mexico did not request an injury test until December 1986 and
USTR did not request the ITC to conduct that review until 31 January 1989.
The effective date of the revocation is still 24 August 1986 - the only
date with legal significance in terms of United States international
obligations, notwithstanding the proposed Report of the Panel. This
determination by the United States also cites the authority of Certain
Fasteners from India and Wire Rod from Trinidad and Tobago. In those two
cases, the Urited States also determined that the legally significant
event, for purposes of United States international obligations, was the
date that the international obligation arose rather than the date of the
request to conduct the injury test itself. A copy of these notices is
appended for the convenience of the Committee (Appendix B).

A new case has now been presented in the United States (after the
Report of the Panel). On 5 September 1989, the United States published the
Final Results of the Countervailing Duty Administration Review involving
Certain Textile Mill Products from Mexico. In the comments which it
submitted on 14 November 1988 in the context of the review, the Mexican
exporters argued that:

...Mexico's accession to the GATT entitles Mexico to an injury test on
the duty-free products entered on or after 24 August 1986 as required
by the international obligations of the United States.

Department's Position: We are currently pursuing means by which an
injury determination can be made concerning imports of duty-free
Mexican textile mill products entered on or after 24 August 1986, the
date Mexico acceded to the GATT. Twelve of the items cited by the
respondent, ...were duty-free on and after 24 August 1986. We will
instruct the Customs Service not to liquidate shipments of the
duty-free products listed above which were entered, or withdrawn from
warehouse, for consumption on or after 24 August 1986, until we
resolve this issue.

54 F.R. 36841, 36843 (5 September 1989). A copy of this notice is also
contained in Appendix B of this submission.
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The request for an injury determination in this case was made by the
exporters in the context of the administrative review on 20 November 1988.
The effect of the injury determination will be for entries on or after
24 August 1986 - the date upon which the United States became obligated to
conduct an injury test prior to levying countervailing duties.

In this proceeding, the Government of Brazil pointed out that the
action by the United States in Lime, Wire Rod, Fasteners and now Textile
Mill Products resulted in a denial of m.f.n. treatment with respect to
Brazil. Obviously, this most fundamental problem would have been resolved
had the Panel upheld the position of the Government of Brazil - and of the
United States in these four cases - that the United States procedures must
give effect to the obligation to an injury determination as of the date the
obligation comes into existence rather than the date of the request to
fulfil that obligation. If the Committee concurs that the date of request
has legal significance co-equal to that of the obligation, it must further
determine whether, in fact, the United States has implemented this
obligation in a consistent manner for all GATT signatories under Article VI
or whether the discriminatory application of this principle in the case of
Brazil has resulted in a denial of m.f.n. treatment for Brazil.

Finally, as the Committee considers this issue, we recommend that it
consider the United States defence of its discriminatory treatment in the
case of Lime from Mexico, which is presented at pages 5-9 of its
20 April 1989 statement before the Panel. The United States first explains
why, pursuant to Article VI, it had no alternative under GATT but to extend
the injury obligation as of the date the obligation arose in the Lime case
(having lost the shelter of the protection of the Provisional Protocol).
"Because the obligations of GATT Article VI pertain for the duration of an
order, when a country with duty-free imports accedes to the GATT, those
imports cannot be subject to countervailing duties without an injury test".

In other words, to put this sentence into the terms adopted by the
Panel, even though those countervailing duties had been 'imposed"
previously, the intervening obligation to make a determination of injury
prohibits the United States from 'levying" countervailing duties on those
imports until that injury determination first has been made. Once made,
that injury determination must be made effective as of the date the injury
obligation became effective because the requirement of Article VI is a
continuing requirement throughout the life of the order. The only date of
any legal significance is the date upon which the obligation was imposed.
The date of the request to the United States to fulfil its obligation has
no legal significance and does not limit the further obligation to give
effect to the injury determination as of the date that the obligation
arose.

The United States claims that the same procedure was available to
Brazil. Clearly, this is not so. Brazil requested an injury determination
within the three-year period provided by United States law. In both
Non-Rubber Footwear from Brazil and Lime from Mexico, the request for an
injury determination occurred subsequent to the date the obligation arose.
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Unlike the situation in Non-Rubber Footwear, this fact did not bar the
United States from giving effect to its determination as of the date the
obligation arose in the case of Lime. The United States also distinguished
Lime from that of Non-Rubber Footwear based on an argument that the levels
of obligation under the GATT and Code differ. This position is, correctly,
rejected in the Panel's Report (Report, paragraph 4.3). Once that
distinction is rejected, however, it is clear that the issue in Lime, Wire
Rod, Fasteners, Textile Mill Products and Non-Rubber Footwear is the same.
The only difference is in the treatment accorded to Non-Rubber Footwear
compared to those other cases.

The failure of the United States to implement the injury test in a
consistent manner has resulted in a denial of m.f.n. treatment toward
Brazil. To the extent that the Committee concurs that the United States
request procedure fulfils its obligations under Article VI, the Committee
must also determine whether the discriminatory application of the request
procedure results in a denial of m.f.n. treatment toward Brazil.

Given the seriousness of the issue, the Government of Brazil also
reserves the right to raise the m.f.n. issue before the Council.

III. THE OBLIGATION OF THE CODE MUST BE INTERPRETED IN A MANNER THAT DOES
NOT CHANGE THE BASIC RIGHTS AND OBLIGATIONS RESULTING FROM ARTICLE VI

The Report sustained the most basic position advanced by the
Government of Brazil: Article VI:6(a) imposes an ongoing obligation which
prohibits the "levy" of countervailing duties in the absence of a
determination of subsidization and injury. On 1 January 1980, the
exemption previously afforded to the United States from the obligation to
extend the injury test terminated with respect to original signatories of
the Code such as Brazil. At that point in time, a new obligation was
created for the United States.

The command of Article VI:6(a) is clear:

No contracting party shall levy any ... countervailing duty on
the importation of any product of the territory of another contracting
party unless it first determines that the effect of the subsidization
... is such as to cause or threaten material injury... (Emphasis
added).

The Panel concluded that while the principle is clear, Article VI does
not state how this principle must be implemented in practice; the Code,
while being the practical implementation of the GATT, does not specifically
address the issue of how pre-existing orders should be treated under the
Code.

The Panel specifically considered the term "levy" and noted that
Article VI:6(a) does not stipulate whether the injury determination must be
made "on a shipment-by-shipment basis or for all subsequent imports"
(Report, paragraph 4.4) (Emphasis added). The Report goes on to endorse
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the use of the "pre-selection system as a procedure implementing
Article VI:6(a) [which] ... did not change the basic rights and obligations
resulting from Article VI:6(a), regarding the imposition of countervailing
duties on products imported from other contracting parties". (Report,
paragraph 4.4, emphasis added). In essence, as described by the Panel, the
pre-selection system permitted the determination of subsidization and
injury to be made at the time of the imposition of the countervailing duty.
Countervailing duties could then be "levied' - i.e. physically collected -
on the basis of that prior determination which met the prerequisites of
Article VI. Thus, there was no need to make an entry-by-entry
determination of injury.

Since the Panel lays so much emphasis on the pre-selection system, it
is important to recognize why that practical solution was consistent with
Article VI:

(1) So long as the essential requirement of Article VI - i.e.
subsidization and injury - were determined to exist at a point
prior to the actual levy of the countervailing duties, the
assumption was that these determinations had an ongoing validity
until otherwise changed, which permitted the levy of
countervailing duties.

(2) Therefore, recalling that Article VI:6(a) prohibits the levy
"unless rthe contracting partyl first determines" the existence
of subsidy and injury, the practical adoption of the
pre-selection process was consistent with Article VI and did not
change the basic rights and obligations stated therein because it
required that a determination of subsidy and injury exist as a
legal and logical condition precedent to the levy of
countervailing duties. The determination, or the effect of the
determination, occurred at a point in time prior to the levy as
required by Article VI:6(a).

The Panel then described the issue in this matter as follows:

The Panel recalled that Article VI:6(a) of the General Agreement
required a contracting party not to levy a countervailing duty on
the importation of goods unless there had been an injury
determination and that this requirement imposed an ongoing
obligation throughout the life of the decision to impose such a
duty. This ongoing obligation also applied in cases where the
pre-existing decisions to impose countervailing duties without
injury determinations subsequently became subject to
Article VI:6(a) ... Consequently, the existence of a valid
decision on the one hand, and the entry into effect of a new
obligation on the other, required that this decision be
re-examined in the light of this new obligation ...

Paragraph 4.5 of the Report.
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The problem to be addressed is properly stated. In resolving the
practical problem, however, the Panel applied the doctrine of
mutatis mutandis to Article 4:9 of the Code and in so doing changed the
basic rights and obligations of Artic'l VI. As the Panel correctly noted
in Paragraph 4.4 with respect to the endorsement of the pre-selection
system, however, practical solutions can be adopted only to the extent that
they do not change the basic rights and obligations resulting from the
General Agreement (Article VI:6(a) in this case). Therefore, if the
application of the doctrine of mutatis mutandis has the effect of changing
the basic rights and obligations of the General Agreement, then a fortieri
it has been applied improperly.

Article 4:9 provides the basis for changed circumstance reviews under
the Code. A changed circumstance review presumes that a subsidy and injury
determination have already been made at the time of imposition and provides
a procedure to review whether such injury or subsidy - previously
determined - still exists. Article 4:9 provides that '[a] countervailing
duty shall remain in force only as long as, and to the extent necessary to
counteract subsidization which is causing injury". Thus, Article 4:9
cannot properly be applied to cases in which the condition to be reviewed -
injury - was not determined to exist at some earlier point in time, such as
occurs when an intervening obligation has arisen since the initial
determination to impose countervailing duties was rendered.

It is ironic that the Panel saw fit to reject the use of Article 4:4
under the doctrine of mutatis mutandis while, at the same time, it applied
Article 4:9 (see paragraphs 4.9 and 4.10 of the Report). Of all the
provisions of the Code, Article 4:9 is the most singularly inappropriate
Article to use in cases which the nature of the obligation itself changed
since the date of imposition. This is because the fundamental assumption
of the provision is that the condition under review had been determined to
exist at an earlier point in time.

The Panel appears to have recognized this problem by noting that the
Code had not created any new obligations but only codified the existing
interpretation of Article VI and by arguing that the use of Article 4:9 was
consistent with the pre-selection system (Report, paragraph 4.10). The
Government of Brazil disagrees strongly with both points for the reasons
explained below (see Report, paragraph 4.5). In fact, Article 4:9 is
inconsistent with the pre-selection system in this case precisely because
new obligations had been created which had to be fulfilled prior to the
levy.

With regard to the creation of new obligations, the Code created no
new obligations which had not previously existed under Article VI. But, as
the Panel recognized in paragraph 4.5, a new obligation surely had been
created for those signatories who had previously been exempted from the
injury requirement: "Consequently, the existence of a valid decision on
the one hand, and the entry into effect of a new obligation on the other,
required that this decision be re-examined in the light of this new
obligation" (Report, paragraph 4.5). As clearly stated by the Panel, the
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obligation to extend the injury test prior to the levying of -ountervailing
duties arises under Article VI:6(a) on 1 January 1980 for the United States
and Brazil. Therefore, it is difficult to understand how the Panel could
to-wn justify its decision on the basis that Lhe Code had not created any
new obligations as the Panel did in paragraph 4.10.

With regard to the pre-selection system, the use of that system was
consistent, as a practical matter, with the provisions of Article VI:6(a)
for the very reason Article 4:9 is not: the pre-selection s-stem was
compatible precisely because it required a demonstration of both subsidy
and injury prior to the levy. Timing is the very essence of this
obligation. Article 4:9 provides for revocation after the levy and thus
presumes that the conditions precedent were determined to exist ab initio
for the earlier levies not affected by the revocation.

Looked at another way, it must be recalled that the debate over the
pre-selection system was whether the determinations required under
Article VI "should be on a shipment-by-shipment basis or for all subsequent
imports" (Report, paragraph 4.4). The question did not involve nor permit
the determination to be made after the levy. Article 4:9, however,
involves the prospective revocation of a countervailing duty order after
earlier levies of countervailing duties precisely because the legal
requirements for those earlier levies are assumed to have been in place
unchanged. Article 4:9, then, is related to the pre-selection system only
to the extent thot the very conditions which exist under pre-selection up
to the point of a request to remove the countervailing duty pursuant to
Article 4:9 are the conditions which had been determined to exist ab initio
prior to any levy of countervailing duties - subsidy and injury.

The fact that Article 4:9 cannot be used to solve the "practical"
problems facing the Panel does not mean that the Panel was without a
remedy. The Government of Brazil agrees with the Panel that the
countervailing duty orders imposed in 1974 did not become invalidated on
1 January 1980. Similarly, Brazil agrees that the United States had the
discretion to fulfil its obligation automatically or by means of a request
procedure. To be clear, neither of these points was ever in issue as far
as Brazil was concerned and Brazil repeatedly made this clear throughout
the proceeding. The issue always was the practical issue of whether the
United States was obligated to implement its procedures in such a way as to
give effect to the no injury determination at a point prior to the levy of
countervailing duties, as required by Article VI:6(a), once the obligation
to make that determination prior to such levy arose.

In this regard, Article 4:4 can be applied, mutatis mutandis, to a
case under the Code where a countervailing duty imposed without an injury
determination subsequently became eligible for an injury determination.
Article 4:4 provides that:
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"If ... a signatory makes a final determination of the existence and
amount of the subsidy and that, through the effects of the subsidy,
the subsidized imports are causing injury, it may impose a
countervailing duty ... I

Article 4:4 is the statement of the basic conditions which must exist
before countervailing duties can be imposed under the Code. In this
regard, it is the practical recitation of the requirements of
Article VI:6(a).

While it is true that the valid imposition which occurred in 1974
formed the legal basis for the levy of countervailing duties under
Article VI prior to 1 January 1980, the intervening obligation which arose
on 1 January 1980 meant that the 1974 imposition was no longer sufficient,
as a legal matter, to meet the continuing obligations of Article VI as of
that point in time. This does not mean that the prior order was
"invalidated" - but it does mean that it was no longer possible to base the
levy of countervailing duties on that determination after 1 January 1980
until the new obligation was also fulfilled by making an injury
determination prior to the levy.

The theory expounded by Brazil is not novel - it is exactly the
procedure adopted by the United States in the cases of Lime, Fasteners,
Wire Rod, and Textile Mill Products. It is no mere coincidence that the
fact patterns in these cases and Non-Rubber Footwear from Brazil are
identical - i.e. (1) pre-existing order, (2) intervening obligation,
(3) subsequent request to fulfil the injury obligation. Nor is it a
coincidence that the United States is fully capable of implementing the
practical theory in all of these cases. The only difference between these
other cases and and Non-Rubber Footwear is that in the other four cases,
the injury determination is made effective by the United States as of the
date of the obligation (step (2)), while in the case of Brazil it was made
effective as of the date of the subsequent request (step (3)). The reason
the United States was capable of implementing its obligation on the date of
the obligation in all of the cases, including that of Brazil, is due to the
way the United States system works as a practical matter.

The attached chart incorporates the chart put forward by the Committee
in paragraph 4:9 of the Report (Column (1)) and compares it to the case
where no injury requirement exists (Column (2)) and to the case where the
obligation to extend the injury test arises after a countervailing duty
order is issued but before countervailing duties are levied (Lime, Wire
Rod, Fasteners, Textile Mill Products and Non-Rubber Footwear)
(Column (3)). The problem with the chart as presented by the Panel in
paragraph 4:9 (Column (1)) of Chart 1) is that it does not take into
account the intervening obligation to provide an injury test which the
Panel itself noted in paragraph 4.5. Thus, the chart presented by the
Panel deals only with cases originating in their entirety after
1 January 1980 but not with those cases where the nature of the obligation
changed between the imposition and levy of countervailing duties (see
Column (3) of Chart 1).
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As recognized by the Panel, countervailing duties can be collected
ex post. or ex ante. The United Sl.ates collects countervailing duties
ex post and has done !o since 1 January 1980. The United States suspends
liquidation at stage (d) in the chart and determines the final
countervailing duty to be levied years after making the initial decision of
subsidy and injury.
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Chart 1 - Sequence of Events

(1)
Sequence of Events under
the Code

(Paragraph 4.9 of the
Report)

(2)
Sequence of events where injury
test is not required

(3)
Sequence of events for pre-existing
cases where the obligation to
extend the injury test arises
before CVD's are levied

(The cases of Lime, Wire Rod,
Fasteners. Textile Mill Products,
Non-RubWer Footwear)

(a) initiation of an
investigation

(b) preliminary determination
of the existence of a
subsidy and of injury
caused thereby, provisional
measures if taken

(c) determination of the
existence of a subsidy and
of injury caused thereby

(d) imposition of
countervailing duties

(a) initiation of
investigation

(b) no obligation for
preliminary injury
determination

(c) determination of
existence of subsidy only

(d) imposition of
countervailing duties

(a) initiation of
investigation

(b) no obligation for
preliminary injury
determination

(c)1 determination of
existence of subsidy only

(d) imposition of
countervailing duties

.....Date of obligation to
extend injury test

determination of existence of
injury caused thereby -

(revocation to the date of
obligation if no injury.
limitation of provisional
measures between obligation
date and determination date if
affirmative injury)

(e) levying (collection) of
countervailing duties (the
amount of which may be
determined ex ante or
ex post)

(f) review under Article 4:9 of
the need for continued
imposition of the duty
(subsidy or injury)

(e) levying (collection) of
countervailing duties (the
amount of which may be
determined ex ante or
ex post)

(f) review under Article 4:9 of
the need for continued
imposition of the duty
(subsidy only)

(e) levying (collection) of
countervailing duties (the
amount of which may be
determined ex ante or
ex post)

(f) review under Article 4:9 of
the need for continued
imposition of the duty
(subsidy or injury)

1No obligation to determine the existence of injury existed at this time.
2The obligation to render a determination of injury arose.

(c)2
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A suspension of liquidation was in effect on 4 January 1980 in the
case of Non-Rubber Footwear because United States law requires suspension
of liquidation following the imposition of countervailing duties in order
to preserve the status quo. In Lime, Fasteners, Wire Rod and Textile Mill
Products, the entries at issue were also in a state of suspension,
previously ordered for the same reason, at the time the obligation to grant
the injury test became effective. As the United States noted in its
submissions to the Panel, this is normal United States procedure. Although
the request for ITC reviews all occurred later in time, the United States
made the results of the ITC review effective as of the date the obligation
arose in those other cases - not the date of request. Again, this
presented no particular problem in the other cases because the entries were
under control of the United States authorities due to the suspension of
liquidation. The case of Brazil was no different.

It is clear from the text of Article VI:6(a) that the obligation to
'first determine" the existence of injury prior to levying CVDs must be
made prior to the levy. The application of the doctrine of
mutatis mutandis to Article 4:9 has the effect of changing the basic rights
and obligations resulting from Article VI:6(a). The correct practical
solution is to apply the provision of Article 4:4, mutatis mutandis.

IV. WHEN THE OBLIGATION TO MAKE A DETERMINATION OF INJURY CAME INTO
EFFECT, THE DUTIES BECAME PROVISIONAL UNTIL THE CONDITION PRECEDENT TO
LEVYING COUNTERVAILING P -ES WAS AGAIN MET

The Report of the Panel dismisses Brazil's contention that the duties
deposited between 4 January 1980 and 28 October 1981 were provisional on
the basis that the 1974 order continued in force. In so doing, the Panel
ignores the intervening obligation which came into existence on
1 January 1980 and the fundamental relationship between that obligation and
the nature of the duties deposited after that point in time.

There is no dispute that up until 1 January 1980, definitive duties
had been collected on imports of non-rubber footwear from Brazil
since 1974. There is also no dispute that had this case originated in its
entirety after 1 January 1980 - had the subsidy and injury been determined
to exist on, for example, 1 April 1981 - then all duties deposited after
that time during the review process would likewise have been definitive
(see Column (1) of Chart 1). In other words, duties are definitive under
the pre-selection process once the fundamental prerequisites for levying
the duties have been fulfilled.

The countervailing duties deposited after 4 January 1980 ceased to be
definitive and became provisional because all of the conditions precedent
required to levy countervailing duties were no longer present. The reason,
clearly, is that while the level of subsidization had been determined to
exist, it then became necessary to make a determination of injury. Pending
that determination of injury, the duties deposited after the date of the
obligation (1 January 1980) ceased to be definitive under the concept of
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pre-selection and became provisional. In this case, duty deposits
commenced on 4 January 1980, the date that suspension of liquidation was
ordered. By definition, duties deposited between the determination of
subsidy and the determination of injury are provisional. (Article 5)

The analysis of this issue in paragraph 4.13 of the Report is
surprising because, using that analysis, the duties deposited and refunded
between 29 October 1981 through 21 June 1983 were likewise definitive and
not provisional. Yet clearly the United States recognized the provisional
nature of these duties. They were refunded because the injury
determination was negative. Had that determination been affirmative they
would have been limited to 1 per cent under United States law implementing
this very same provision of Article 5 of the Code.

The only real dispute between the two parties - which the Panel
avoided by dismissing the issue and treating all duties deposited after
1 January 1980 as definitive - was whether or not the duties deposited
between 4 January 1980 and 28 October 1981 were the same as the provisional
duties refunded by the United States after 28 October.

The Panel's Report ignored the fundamental relationship between the
intervening obligation to render an injury determination and the nature of
the duties deposited after that obligation arose on 1 January 1980. In so
doing, the Panel Report also calls into question the nature of the duties
deposited after 28 October 1981.

The Government of Brazil respectfully disagrees with this conclusion
of the Panel and believes that the ramifications of this decision have not
been fully explored by the Panel and should be explored by the Committee.

CONCLUSION

The Government of Brazil respectfully requests the Committee to
consider the Panel Report in the light of the comments submitted herein.
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ACTiow Notice of a finding of no
significant impact.

SUMMdA11R Pursuant to section 102(2)(C)
of he National Environmental Policy
Act of 1969* the Council on
Environmental Quality Guidelines (40
CFR rriP 5001lnd the Soil
Conservation Service Guidelines (7 CFR
Part 6501: the Soii Conservation Service.
LU S Departmer, )fAgriculture. gives
notice that an environmental impactt
58atement is not being prepared for the
Summit Firm irr gation RC&D Measure.
Iron County. Ltah.
FOR PUMum INFORMATION CONTACr.
kir Francis T Holt. State
Conservationist. Soil Conservation
Sert ice. Federal Building. 125 South
State Street. P O Box 11350. Salt '..e
City. Utah 84147 telephone 801-54-
5050
SUPftEMENTANY INFORMATlO The
environmental assessment of this
federally assisted action indicates that
the project will not cause significant
'ocdl. regional, or national impacts on
the environment. As a result of these
findings. Mr Francis T. Holt. Stat.
Conservationist, has determined that the
preparation and review of an
environmental impact statement are not
needed for this project.
The measure plan concerns

installation of a pressure sprinkler
irrigation system. The planned works of
improvement include installation of a
sluice structure in conjunction with
grate work on the existing diversion.
burying approximately 47.520 feet of
pipeline. 459 risers. 13 pressure relief
valves. 15 air valves and one pressure
reducing station. approximately 41.000
feet of on 4nrm sprinkler line and
rrigation water management.
The Notice of a Finging of No

Significant Impact tFONSI) has been
forwarded to tne Environmental
Protection Agency and to various
Federal. State. ind local agencies and
interested parties. A limited number of
-opies of the FONSI ae available to fill
iingle copy reauesat at the above
dadress. Basic dale developed dunng
the environmental assesment are on
file dnd may be reviewed by contacting
kir Francis T Holt.
No adminlstrdtive action on

.mplemenlaicn of the proposal wi'l be
taken until 30 days after the date of this
publication in the Federal Reoster.
iCaitlog of Federal Domestic Assistance
Program No. 1O 901. Resource Conservation
and Development Program Executive Order
12372 regarding State and local clearing

house review of Federc' and federally
assisted programs and protects a applicabtel
Frauds T. Holt.
State Conservationint.
April 23. 1965.
[FR Doc. 5-11234 Filed 5-4.4. 8.45 OMI

OEPARTMENT OF COMMERCE

International Trade Admintstratlon

Short Supply DeterminatIons of
Alluminum-Clad Cod Rollad Stel
Sheet; Request for Comments
AOICW International Trade
Administration/import Administration.
Commerce.
ACTio: Notice of request for comments.

SU11ANT: The Department of
Commerce hereby announces its review
of a request for short supply
determination under Article 8 of the
U.S.-EC Arrengement Concerning Trade
in Certain Steel Products with respect to
aluminum-clad cold rolled sheet. with an
aluminum coating of 5 percent cr more
by volume per side in relation to
nominal thickness. The dimensions for
the steei in question range in thickness
from 20mm or 0079 inch to 30mm or
0118 inch and in width from over
304.8mm cr 12 inches to 500mm or 19869
inches.
EaECriev OATV Comments must be
submitted no later than 10 days after
publication of this notice.
Aooean: Send all comments to Joseph
A. Spetrini. Director. Office of
Agreements Compliance. Import
Administration. U.S. Department of
Commerce. 14th and Constitution Ave..
NW. Washington. D.C. 20230. Room
303.
POO PURTHU1 INFORMATION CONTACrt
Nicholas C. Tolenco. Office of
Agreements Compliance. Import
Administration. U S Department of
Commerce. 14th and Constiturlon Ase..
NW. Washington. D C. 20230. Room
30678 (202) 377-4036
SUPPLEMIKTAUY i1oRMATInos Article S
of the U.S.-EC Arrangement Concerning
Trade in Certain Steel Products provides
if the U.S. determines that because

of abnormal supply or demand factors.
the UL. steel industry will be unable to
meet demand in the USA for a particular
product. an additional tonnage shall
be allowed for such product.
We have received a short supply

request for .the following product:
Aluminum-clad cold rolled shoot with an

aluminum coating of 5 percent or more by
volume per side in rriation to nominal

hickness rhe dimensions )f !to vee! n

question renge in hickness from .2'-n,
0079 inch to 30mm or nll8 inch and n .
from over .8mamm or 12 inches ci 3opm
198 inches.

Any party interested in comment -
on this request should send written
comrmnts as soon as possible and no
later than 10 days following puolica2::-.
of this notice. Comments should focus
on the economic factors involved in
granting or denying the request
Commerce will maintain this request

and all comments in a public file
Anyone submitting business proprietary
information should clearly so laoe[ ne
business proprietary portion of their
submission and also include with it a
submission without proprietary
information which can be placed ;n '!e
public file. The public file will be
maintained in the Central Records n-t.
Import Administration. U.S. Department
of Commerce. Room B9 at the above
address.
Ala F. Holmer,
DepUty Assistant Secretoryfor Im'port
Administuoton.
May 6 I93.
[FR Doc. 8t-11286 Filed s-6-45; 8:45 am)
muaos one 25i4"

C-274-0021

C&rbn Ste Wire Rod From Trinidad
and Tobego Intention To Review and
Prellinary Reaufts of Changed
Circumstances; AdmInIstrative Review
and Tentative Determination To
Revoke CountervailIng Duty Order
AGc1Y: International Trade
Administration/Import Administra :orn.
Department of Commerce.
ACTxO Notice of intention to review
and preliminary results of changed
circumstances administrative review
and tentative determination to revcKe
countervailing duty order.

suuAw' The Department of
Commerce has received information
which shows changed circumstances
sufficient to warrant an administros' .e
review, under section 751(bill) of the
Trafiff Act. of the countervailing duty
order on carbon steel wire rod from
Trinidad and Tobago. The review covers
the period from January 1. 1964. Carbon
steel wtre rod from Trinidad and Tocago
became duty-free on January 1. 19&4
The Department is authorized to ce^ ect
countervailing duties and duty-free
merchandise from counties that hi. e
acceded to the General Agreement :n
Tariffs and Trade only if the
International Trade Commission nas
found tha! imports of the mercheraise

S-054" aOtZWO-MAY-IS-14 21 33)

F4703 rev. 4-545
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materially insure. hreaten to materially
injure. or materially retard the
establishment of. a United States
:ndustrv Trinidad and Tobago is a
signatory of that agreement.

There has been and will be no injury
jelermination with respect to this order
an wire rod from Trindidad and Tobago.
Because the Department cannot assess
countervailing du!ies on this
merchandise. .!e Department intends to
revoke the order The revocation would
apply to wire rod entered. or withdrawn
from warehouse. for consumption on or
after January t. 1984. the date all of that
wire rod became duty-free. Interested
parties are invited to comment on these
preliminary resu!*s and tentative
determination to rev ke.
IFPwCTIVI OATS: January 1. 1964.
FOR FURTHSA kl0oU1AT1N CONTACrT
Bernard Carreau of Barbara Williams.
Office of Compliance. International
Trade Administration. U.S. Department
of Commerce. Washington. 0C. 20230:
telephone: (202) 377-2786.
SUPPLEMINTAAY INFORMATION:

Background
On January 4. 1984. the Department of

Commerce ("the Department")
published in the Federal Rioster (49 FR
4801 a final affirmative countervailing
duty determination and countervailing
duty order on carbon steel wire rod from
Trinidad and Tobago.

Trinidad and Tobago is not a "country
under the Agreement" within the
meaning of section 701(b) of the Tariff
Act of 1930 ("the Tanff Act"). Wire rod
from Trinidad and Tobago was dutiable
dt the time the Department issued its
final determination. December 27. 1963.
Therefore. the Department completed
!he investigation under section 303 of
the Tariff Act and issued a
countervailing duty order without
refernng the case to the United States
International Trade Commission ('the
ITC" ) for an injury determination

Effect.ve January 1. 196. wire rod
from Trinidad and Tobago became duty-
free as a result of the enactment of the
Caribbean Basin Economc Recovery
Act. Section 303(a)(2 of the Tainff Act
requires that there be an afrmative
injury determination before we can
assess countervailing duties on any
duty free product exported from a
country when that determination is
required by an nremntional
obligation' of the United States.
Trinidad and Tobago is a signatory to
the General Agreement on Tariffs and
Trade ("GAlT'). and GATT
membership constitutes such an
international obligation for the purpose
of the countervaiiing duty law.

Therefore, an iniury determination is
now required for the imposition of
countervailing duties on wire rod from
Tnnidad and Tobago,
On November 27 1984. the

Department requested the ITC to
conduct an injury review under section
751(b) of the Tanff Act of the
merchandise subject to the order based
on changed circumstances. or
alternatively, to determine whether it
had already made an injury
determination that satisfied section
303(aJ(2) of the Tanff Act. (The ITC had
made an affirmative injury
determination on wire rod from Trinidad
and Tobago (48 FR 51178. November 7.
1983) in conjunction with the
Department's antidumping investigation
of the product.)
On February 11. 1985. the ITC replied

that it is without authonty to conduct a
'review investigation under section
751(b) because it had not previously
made ar. .iijury detnrmination under
section 701. Further. ti:^ ITC stated that
it did not believe that an Antidumping
injury determination can sui-titute for a
countervailing duty injury
determination.
Scope of the Review

Imports covered by the review '.
shipments of carbon steel wire rod from
Trinidad and Tobago. Such merchandise
is currently classifiable under item
607.1700 of the Tariff Schedules of the
United States Annotated. The review
covers the period from January 1. 1984.
Preliminary Results of the Review
As a result of our review, we

preliminarily determine that. absent an
affirmative injury determination. we
lack legal authority to impose
countervailing duties on carbon steel
wire rod from Tnnidad and Tobago.
Further. we prelimnarily determine that
the lack of an affirmative iniury
determination on wire rod from Trinidad
and Tobago provides a reasorable ba a
for revocation of the order. In light of tnr
date that the wire rod became duty-free.
January 1. 1984. thero :9 good cause (as
required by section "51,b)12) of the
Tanff Act) to conduct this review at this
time.

Therefore, we tentatively determine t
revoke the order on this product
effective January 1. 19t. the date that
the merchandise became duty-free. We
intend to instruct the Cusloms Service ti
proceed with liquidation of all
unliquidated entries of this merchandise
entered, or withdrawn from warehouse.
for consum-ion oil or after January 1.
1964. without regard to countervailing
duties and to refund any estimated
countervailing duties collected with

respect to those en!-eq .e:
requirement for a :asnmepoi i
estimated counterna; q tes -
continue until puciica r;. e
results of this rev ew

This notice does not :.er
unliquidated entries of wire r:^
Trinidad and Tobago Wict' we e
entered. or withdrawn from ware- i

'or consumption prior -o li dr '*'
,he Department %w!Il :.er a's.;i
entries in a se!rrate re ;ew i;-e
equested.
Interested parties may S5 .0 -

comments on theze treomtdrr e5.
and tentative determination 7 e.
within 30 days of the date of .:- :&
of this notice and may reqcest i -ea-^
within five days of -he date -
publication. Any hearing. f -e-.-sec
will be held 45 days after the :j;e
publication of this notice or he rs
workday thereafter. The Depar-rren:
will publish the final results of ine
review and its decision on revocation
including its analysis of issues raised n
any such written comments or at a
heanng.

This intention to review.
administrative review. tentative
determination to revoke and notice are
in accordance with sections 751 (bl and
(c) of the Tanff Act (19 U S.C. 1675 bi.
(c)) and sections 355.41 and 355 42 of ne
Commerce Regulations (19 CFR 355 4:
355.42).

Dated: May 2. 198
Alan F. Halmer.
.eputy .4ssstant Secretary :npor
.4dminhstrtoton
[FR Doc 83-11264 F'led 5-45. 9 45 d'n
nU"No COO 35,16.08-1

National Oceanic and Atmospheric
Administration

Marine Mammals; Application for
Permit: SSN Laboratories Inc.

Notice is hereby given that in
Applicant has applied in due form
Permit to take marine mammals ds
authorized by the Marine Miammd:
Protection Act of 1972 11 IrS C r' .
1407). the Regulations Governing !ne
Taking and Importing of Marine
Mammals (50 CFR Part 216). the
Endangered Species Act of 1973 :6
U S.C. 1531-15441. and the Ndtiun1
Manna Fisheries Service reguidt..-
governing endangered fish ana v.

permits (50 CFR Parts 217-2211
.1 Applicant:
a. Name BBN Laboratories

Incorporated IP3088).
b Address 10 Moulton Street

Cambridge. Massachusetts;j.i238

S-05499 00013(000-MAY-15-1421 361

rev. 4-5-83F4703
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and paint are purchased irom domestic
sources.
Zone procedures will allow Toyota to

defer duty payments. and to take
advantage of the same duty rate
available to importers of finished cargo
bodies. which is lower than the rates for.
most of the ir orie4..meterial. The
company will also be exempt from
du::es on exports and scrap. Toyota has
indicated that zone procedures will be
an imporant factor in the company's
future plans for the facility.

In accordance with the Board's
regulations. an examiners committee
has been appointed to investigate the
application and report to the Board. The
committee consist' of Dennis Puccinelli
(Chairman). Fore .,-Trade Zones Staff.
U.S. Department at Commerce.
Washington. D.C. 20230: Max G. Willis.
Acting District Director. U.S. Customs
Service. Region VU. 300 South Ferry
Street. Terminal Island. San Pedro.
California 90731.' and Colonel Paul W.
Taylor. District Engineer. U.S. Army
Engineer District Los Angeles. P.O. Box
2711. Los Angeles. California 90053.
Comments concerning the proposed

subzone are invited in writufg from
interested persons and organizations.
They should be addressed to the Board's
Executive Secretary at the address
below and postmarked on or before
November 1. 1982
A copy of the application is available

for public aupspecnon at each of the
following locations:
U.S. Dept. of Commerce District Offlce.

11777 San Vicente Boulevard. Room
80. Los Angeles. California 9049

Office of the Executive Secretary.
Foreign-Trade Zones Board. U..
Department of Commerce. 14ib and
Pennsylvania. NW. Room 151.
Washington. D.C. 20230
Dated: September 2. 1992

jobs 1-. o Pasta. iw.
&ecuttvescretaey.forig-orde Zon

iNM Ou UWV? Mid t24.f S0a"
m.wn o a6Z

mlTrade Adrhevrq

wtaln Fastnrs From Ikwft
Results of AdmInSb"tvo Re w
Pwut Revocation of Countervallrg
Out Order
AGuwCT: International Trade
Administration. Commerce.
A£I'o0 Notice of final results of
administrative review and partial
vocation of countervailing duty order.

SUM.mv: The Department of
Commerce has conducted an

administrative review dner secnon
751ibl(') of the Tariff -ct if 1930. of the

countervailing dury order on certain
fasteners from lr.da. The review covers

imports of duty-free fasteners and *hIe
period from january 3. 1982 through rune

30. 1982. By statute.Lhe Department is

authorized to impose countervailing
duties on daty-free produces from CATT
member countries only if the
Inter-national Trade Commission has
found that imports of the -merchandise
materially injure. or threaten to
materially injure. a LUnited States
industry. There has been no such
determination with respect to duty-free
fasteners from India covered by this
order. As a result. the Department ts

revoking the countervailing duty order
on certain fasteners from India with
regard to covered duty-free fasteners.
This revocation applies to all such duty.
free fasteners entered on or after
January 1982 the date upon which
these fasteners became duty-free.
*ppaCTIVU oATv October S. 1982.
PON FURTHR11111 INFO ATIOWCONTACM
Joseph Black or Richard Moreland.
Office of Compliance. Entemanonal
Trade Administraton. U S. Department
of Commerce. Washington. D.C. 20230
(202 377-2786).
SUPPLEMVffART INFORMA?1O1C

Backgrowd
On July 21. 190. the Department of

Commerce ('the Department")
published in he Federal Regster (45 FR
416071 an affirmanve final
countervaling duty determination
regarding certain fasteners from India.
Since India was not a 'county under
the Areement" within the mneag of
section 7(b) of the Tanff Act of IMt
("th Tariff Act) at that time. and all
fasteners subject to the umvestgation
wee at that time dutiable. the

investigation was conducted under
section 305 of the Traiff Act and was not
refese to the United States
IntatIonal Trade Commission ("the
1Ci for an injury deterninafonp

Effective January L 1962 fasteners
hm India enteng under items

au 64.5= of the Tanff Schedules of
te United States Anotated (SSUSi1
acquired duty-ree status under the
Generalized System of Preferences
("GSr). On January 27. 196. the
Goverment of India requested the ITC
to institute an investigation to determine
whether an industry in the U.S. would
be mater._., _2jured. or would be
threatened with material injury. by
reason of Imports of Indian fasteners if
the countervailing duty order on such
merchandise were revoked. In a letter
dated March 1982 the MC advised

'hle tnd n go.err.e-t *lat it 3id no
authority ander *he appiicable 'a3t_''s
section 1O4tb) of the Trade Aqree-en. s

Act of 1979 ("he TAA-1 and second
31(b) of the Tariff Act) to conduct an

injury investigation on fasteners.
On July 8. 1982. the Department

anr.ounced its intent to review. under
section 751(b)(l) of the Tanff Act. the
sr2er with regard to covered duty free
fasteners (47 FR Z9695). On July i9. 1982.
we publ:shed Ln !he Federal Register 4'

FR 31305) our preliumnary results of t.e
review and our tentative deter-ninat:on
to revoke the order wnth regard lo sucn
fasteners.

In the preliminary results notice. we
stated that we lack the author- y o
impose countervailing duties -n dulty-
free goods where an umternator.al
obligation of the US. requiring an injury
determination exists (e.g.. GAiT
membership). unless an affirmative
injury determination is made. This
position is based on the language
contained in section 303(a)(2) of the
Tariff Act. which applies in this case.

Scope of the Review

Imports covered by the review ar

those fasteners from India which were
included under the original order and
which now receive duty-free treatment.
under CSP. upon importation into the
limited States. Such fasteners are

currently classifiable under items
54.5400 and 646.5600 of the TSUSA.
Dutiable imports of fasteners. currently
classifiable under TSUSA items
646.4920. 640.4940. 64.58 . 646.820.

640.8040.64.8320 and 64.6340. are not
covered by dis review.

Analysis of Comments Received

Interested parties were invited to
comment an the preliminary results and
tentative determination to revoke in

part. At the request of a domestic party.
the United States Fastener
Manufacturing Group (-FMGiJ the
Department held a heanng on August :0.
1962 We also received comments from
the Industrial Fasteners Croup of the
American Association of Exporter' and
Importers ("AA
Comment 1: FMC contends that

section 751(b) of the Tanff Act precludes
an administrative review of a

countervailing duty order issued under
sectIon 303 of the Tariff Act. tMG
argues that section 751(b) authorizes
only a review of those determinations
expressly cited and does not cite
determinations made under section 303

in addition. FMG contends that sector

103(b) of the TAA does not bring sec :n

303 determinations within the scope :f
section 751(b). 7MG argues that the

VERY BAD ORIGINAL
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parenthetical portion of the reference in
sect-on 103(b) to tUtle VlI of the Tanff
Act means that only the provisions in
subtitle A of title Vll are included in
section 103(b). Since section 751(b) is in
subtitle C of title V71. FMG concludes
.hat section 751(b) revews cannot be
conducted for this countervailing duty
order. In support. FM1G notes that
Congress specifically included section
303 determriations in section 751(a) but
left such reference out of section 751(b).
AAEI argues in opposition that the

parenthetical in section 103(b) does not
limit the application of title VnI. To the
extent section 751 relates to the
imposition of countervailing duties
through the annual review process.
section 751 relates to subtitle A of title
Vn1 and is included in section 303(b).
DOCPosition: While a technical

reading of the relevant statutory
provisions does not provide a clear
answer, the result FMC would bave the
Department reach is at odds with the
statute and legislative intenL Section
7,51(b) provides that
Whenever the administerig authority

* . .receives information conceruw 'I 0

an affirmative determination made under
section' ' '70* ( ' ' 'which shows
chanWd circumstances sufficient to warrant
a review of such determination it shall
conduct such a review * ' -.

Section 103(b) of the TAA. which
amends section 303 of the Tanff Act.
provides that
The duty unposed under subsection (a)

(section 303(a)) shall be imposed' ' in
accordance with title VU of this Act (tilotng
to the imposition of countervailing duties)

' (emphasis added)
Senate Report 96-249. 96th Cong.. 1st

Seas. at 103-104 (1979). states that the
amendment under section 103(b) of the
Tariff Act would confom section 303 of
the Tariff Ac to the provisions of title
VIJ of the Tariff Act. Accordingly.
section 103(b) makes the provisions of
title VI relatingg to the imposition of
countervailing duties" apply to second
303 determinations. For th rasns
outlined under our poido"oG Comment
3. the word imposit!W la do
parenthetical referenceo second 10(b)
means 'levy' and refers to th entire life
of a~a order. whenever countervailng
duties are assessed or collected. Te
phrase relatingg to" refers to the
provisions of title ViU pertaining to
countervailing duties as distinguished
from those provisions relatg
exclusively to antiduiping duties. f
Congress had intended section 103(b) to
refer only to subtitle A of ttle VUL
Congress could have more easily and
more precisely said so. In the absence of
an expression of congressional intent to

apply only a part of section 7S1 to
section 303 orders. the Department is
unable to conclude that the Iaw has that
effect.

Com.'nent 2: FMC contends that since
there is no authority to conduct an
administrative review of he order on
certain fasteners from India under
section 751(b). there is nd authority to
revoke that order under section 7.51(c).
The industry also states that section
355.42 of the Commerce Regulations
does not provide authoonty to revoke in
the circumstances of this case.
DOCCPosition: Section 75i(c) provides

in relevant part that:
The admitstenrng authority mnay tvoke. in

whole or un part a countervailirng duty order
I I after review under tus section.
Since there is authority under section

751(b) to review a countervailing duty
order issued under section 303. it
foUows that there is authonty to revoke
such an order under secuon 751(cl.
Section 355.42(c) of the Commerce
Regulations states:

(ci Revocation or termination by the
Secretary. The Secretary may on his own
initiatve revoke an Order * 'after three
yean if ha is satifted that * '(3) other
changed cCUMstances which exist warrant a
revocation of an Order ' *'.
The three-year time period does not

apply to this unique case in which the
Department is revoking an order on the
basis of having no legal authority to
impose countervailing dutes. Uf the
Department were required to comply
with the three-year restriction in the
unusual circumstances of this case. the
Department would be forced to act u/tm
vires to instruct Customs to collect these
duties which it cannot do.
Comment 3: FMG asserts that an

injury determination n this case is not
required nor authorized under section
303(a)(2). FMNG bases its conclusion on
its interpretation of 11e word 'imposed
in section 303(a)(2). T e industry
concludes that Congress contemplated
an injwu determination only if the
product in question were duty-free at
the tim of the oaginal Final
determination of bounty or pant.
DOCCPosition: SectiojP 303(a)j2) of the

Tariff Act states:
In the cae of any unported ticle or

merchandise wtuch is free of duty. dudes
may be imposed wWer hi section only if
there ar aftmatve determunations by the
Commission under subtle IV of this chapter
titde VUI except thai such a detersinaitio
shall not be required unless a dteirminatio
of injimy s required by the uatemational
obligaton of the Ututed States. (emphasis
added)
To understand what Congress

intended the word 'Imposed" to mean.

we mrust 'ook :o the Je - s -.f
section 331 of the T:-ae Act ,i:f 4
Senate Report 93-IZ98. 93rd Car; :4
Sess. at 185 (1974) provides the
congressional reasons for the incl.s-cn
in the Trade Act of 1974 of an injury
requirement for duty-free merchand se.
The report states:
The inclusion of an ianury standard s

appropriate un light of the general
countervatling duty rule in Artcle VI of he
GATT which requazes a finding of ;niury
before such duties may oe jevied on
subsidized product imports. Section 303 of tke
19g3 Tarfi Act does not provide for an ,nIry
test. However. because tie present U S.
countervailing duty Law. which oniy appites
to dutiable items, predates the CATT. it a
within the permitted exceptions to the CA * i

under the so-called "grandfather clause.'
However, the extension of such law to
nondutiable items is not covered by any seich
exception and so the condutiable items
should be subjoc to an inlury test. The
Committee expects that any negotiated
concession by the United States to extend he
injury requrement to dutiable items. whch
would be subject to approval by Congress.
would be compensated for by concessiors of
equivalent value by foreip nations.
(emphasis added)

This language makes clear that
Congress intended section 331(a) to
conform to the Article VI CATT injury
requirement. Paragraph O of Article VI of
the GATT states that:
No contractig party sha levy any .

countervailing duty on the importatron of any
product of the territory of another cor.ac' z4
party unless it determines that he effect of
the I ' ' subsidizaoan' * :i sucb as 'o
cause or tbraten material injury to an
established domestic industy. or s such as
to retad materially the establishment of a
domestic industry. (emphasis added)

Thus, it is apparent that. in this
context. Congress intended "impose" to
mean "ley." The GATT does not define
"levy"; however. the Agreement on
Interpretation and Application of
Articles VL XVI andXM if the GATT
("Subsdes Code'l defines "levy" to
mean "the defitive or final legal
assessment or collection of a duty or
tax. Accordingly. the injury
requirement extends beyond the
issuance of the countervailing duty
order throughout the life of an order
whenever duties are assessed or
collected. (We also note that. while not
dispositive. the title of section 303 itse f
is 'Levy of Cowl'iating Duties'.
(emphasis added)
Comment 4-The question of whether

an injury test. pplies is curTently te!;e
the U.S Court ol international T ade 'I
Commerce were to revoke the cert
issue before the Court would becv-ne
mooL
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irutiatir.g a counterva:!r'.q duty
investigation *o determine whether
manufacturers. producers. or exporers
in Mexico of certain tron-me!31
construction cast:uns ,eceive benefits
which constitute bounces or grants
within the meaning of the countervailing
duty law. Uf the investigation proceeds
normally. we will announce our

preliminary determina2:on on or before
December 6. 1982. -

amcTIve oariL October & 1982.
FOR PURTYEN INPORMAT10i CONTACTr
C. Leon McNeill. Import Administration
Specialist. Office of Investigations.
International Trade Administration.
Department of Commerce. Washington.
D.C. :0230: telephone (102) Z77-I273.
SPLEAMWTArY IUPORAt101C

if the order were revoked. Petition

Final Results of the Review On September 10. 1982. we received a

As a result of our review. we petition from counsel on behalf of

determine that. absent an affirmative eleven domestic manufacnwer of.
injury determination. the Department certain Iron-metal construction castings.
lacks legal authority to impose Those manufacturer are: Alhambra
countervailing daties on such duty-free Foundry. Allegheny Foundry Company,

fasteners from India. Therefore. the Campbell Foundry Company. E. B.
Department revokes the order with Montz Foundry. East Jordan Iron Works.
regard to Indian fasteners entered under Inc.. LeBaron Foundry Company.
TSUSA item numbers 646.5400 and Memphis Machine Works. Neenah
646500 effective January 192. the Foundry Company. Pinkerton Foundry
date when the merchandise became Company. U.S. Foundry and

duty-free. Accordingly. the Department Manufacturing Corporation. and Vulcan
wil1 instuct the Customs Service to Foundry. hnc. In compliance with the

proceed with liquidation of all Wling requirements of 355.26 of the

unliqudated entries of such fasteners Commerce Reglations (19 CFR 355.Z5)
entered. or withdrawn from warehouse. the petition alleges that manufacture.
for consumption on or after january producers. or exporters in Mexico ot

1962 without regard to countervailing certain iron-metal construction castings
duties and to refund any estimated receive. directly or indirectly. bounties

countervailing duties collected with or rants with the meaning of section
respect to these entries. 303 of the Tariff Act of 193A as amended

This adminstative review. paW (the Act).
revocation, and notice an in accordance Since Mexico is not a "county under

with sections 751 (b)(tJ and (c) of the the Agrtement" within the meaning of
Tariff Act (19 U.S.C. 1675 (b)(11. (c)l and wetion 71(bl of the Act. section 303 of
II 355.41(b) and 355.42 of the Commete the Act applies to this investigation.
Regulations (1t CFR 335.41(b, 3.42. 1eause the merchandise is nonducable
Gam M. Hoed * and then is no -intemational

DeputyAssistantSEcJAIotfrm ,p obllgationwiAthin the meaning of
.4dmoisuatio:. setion 3W(a)(2 of the Act which

September 2L 194. requires an injury determiatuon for
nondutlable merchandise from Mexico.

UAR a the domestic industry is not required to
ealleg that. and the U S. Interatonal
Trade Commission (ITC) is not required

A leaonof Count'veiUIU 01W to determine whether. imports of this

InvestlgatIE'1 Crtan Iron'met@W product cause or threaten material
Constructib Cstltngs Fro Muslhn to a U.S. industry.

AGENCY: International Trade fDzidoe ol ffuvestigtio
Administration. Commerce.
ACTION Initiation of CUntervailing '

Duty Investigation.

Under section Me2() of the Act. we

most determine. within 20 days after a

petition is file whether a petition sets
forth the allegations necessary for the
initiation of a countervailing duty
investigation and whether It contains

..,fortnat:on
nforal:neasona-v e
;entoner supporng e.e a.'ye s .:
kave examined .he pe!tton r;nze7'. a
,.ocr-me'al consruction caste:gs. ir.! *e
.1ve found that the petircon rree's 1!ese
~eqt.LrementJ.
Therefore. we are autiatintg a

countervailing duty investqgation to

determine whether manufacturers.
producers, or exporters in Mexico of
certain ironmietal constriccnn casL-;s.
as listed in the "Scope of the
investigation

"

secton of t:s no-ice.
-eceive bounties or gants. If our
investigaton proceeds normally. we-Ie
-make our preliminary determinau:on ,y
December 6. 1982.

Scope of the lavestigatiou

The merchandise covered by Ihe
petition consists of certain zon me'al
construction cast ng_ ancludLng mantc .e
covers. rings and fraies. catch basin
frames and grates. cleanout covers and
grates. meter boxes and valve boxes.
These casings are called municipal or

public works castings and are used !or
access and/or drainage for public utility,
water and salutary systems. Manhole
covers. rings aid frames are currently
classifiable under item number 657 0950

of the TariffSchedules of the United
States Annotated (TSUSAI and catch
basui frames and grates. cleanout covers
and grates. and meter boxes and valve
boxes are currently classifiable under
TSUSA item number 57 0990. nese
products enter the United States dy
free.
Allegations of Bounties or Grants

The petitioners allege that
manufacturers. producers, or exporters
of certain iron-metal coostaction
castings in Mexico receive bounties or

puts of the following tes: subsidized
export financing, insurance and other
dirct soreices: export promotion
though tax incentive: investment and
development subsidies: and indirect
subsadie. Mom spefically. petinioners
allege that benefta are being provided
under the following programs: the Fund
for the Promotion of Exports of M-ex;ca:
Manufactured Products tFOMEX):
Compania Mexican de Sequros
(COQMECt. the Industrial Equipment
Fud Providin Credit for PrOduction of
Exports (FONEt, the Mexican Fore!gn
Trade institute (ICE) CEDIl (tax
rebts certificates) reduction and
exemption of various import duties;
CEPROF1s (tax incentives certifrcaaes
spectslc industries and state tax

incentives. the Trust for industrial P-3 as
Cities and Commercial Centers
(DEINl: the Cuarantees and
Development Fund for Medium a-d

VERY BAD ORIGINAL

D0CPosition. AAEI filed a complaint
against the United States in the Court of
International Trade. Court o. e82-2-
o0001. alleging that:

Tne Final Deternination published by the
ITA in the review proceedings here contested
' ' contrary to law i that t deternmnes
Lilt couniervajikn l uties are imposable on

certia fasiteners 6rm-21Th without any
Finding as required by 19 U S.C. 1671. by the
United States tnrternaonai T:sde
Commissuon.

The annual review referred to covered
the period from July 21. 1980 thWough
December 31. 1980. while the proposed
revocation covers entnes during a later
penod beginning on January t96 the
date certain covered fastener items
became duty-free. Accordingly. the issue
before the court would not become moot

SuMMANT': On the basis of petition
filed in proper form with the U S.
Oepatiment of Commerce. we are

":31
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issues in these comme ls may be field
not later than 37 days after the date of
publication The Department will
publish the final results of the
administrative review including the
results of its analysis of any such
comments or hearing.
T.e Departmert shall determine. and

t'e Customs Service shall assess
antidumping duties on all apprypnatee TheDepartment will issue
cppraemnent structions on each
exporter directly to the Customs Service.

Furthermore. as provided by section
731(a)(1) of the Tanif Act. a cash deposit
c' estimated antidumping duties based
c- the above margins shall be required
c, shipments of standard carnations
from Chile by the companies under
review. For any future entries of this
merchandise from a new producer and/
or exporter, not covered in this review
or in the original investigation, whose
first shipments occurred after February
.9. 1988 and who is unrelated to the
reviewed firms or any firm which was
subject to the original investigation, a
cash deposit of 2878 percent shall be
required.
These deposit requirements are

effective for all shipments of standard
carnations from Chile entered, or
withdrawn from warehouse for
consumption on or after the date of
publication of the final results of this

administrative review.
This administrative review and notice

a:e in accordance with section 751(af1)
of the Tanff Act (19 U.S.C 1675(a)(11)
and 1 353.22 of our antidumping
regulations published in the Federal
Register on March 28 196 (54 FR 127421
( o be codified at 19 CIR 35322).

Dated: August 7. 19.
Lisa B. Bar.
Acting 4 assistant Secretary/or Import
Administration.
(FR Doc. 86-18675 Filed 8)11-8:45 am)
ewmJA cams WsO-a8-11

[CU201-4021
Line From Mexicokdt and
PreliminaryResults ofChanged
Circumstances Countervailng Duty
Administrator Review and iftent To
Revoke Countervaln Duty Order
AGENCY: International Trade
Administration/Import Administration
Department of Commerce.
ACTI Notice of initiationand
preliminary results of changed
circumstances countervailng duty
administrative review and Intent to
revoke countervailing duty

/ VoL 54C No. 155 / Monday. August 14. 1989 / Notices

SUMMARY. The Department of
Commercehas received information
sufficient to warrant intiation of a
changed circumstances administrative
review of the countervailing duty order
on lime from Mexico. Based on this
infomation. we preliminanly determine
that the U.S. Iime industry would not be
matenaily injured or threatened with
material injury if the countervaiiing duty
order on line from Mexico were
revoked. Therefore. we intend to revoke
this countervailing duty order. We invite
interested parties to comment on these
preliminary results and intent to revoke.
EFFECTVEDATEAugust 24. 1988.
FOR FURTHER INFORMATION CONTACTS
Paul McGarr or liene Hersher. Office of
Countervailing Compliance.
International Trade Administration. U.S,
Department of Commerce. Washington.
DC 20230 telephone: (202) 377-278.
SUPPLEMENTARYINFORMATION ON
September 11. 1984. the Department of
Commerce l-the Department")
published in the Fedeal Register (49 FR
35872) a notice of final affirmative
countervailig duty determination and
countervailing duty order on lime from
Mexico. At the time the countervailing
duty order was issued. Mexico was not
entitled to an injury test under U.S. and
international law. Countervailing duties
were imposed upon this merchandise,
which was and remains duty free.
without a determination that these
entries were injuring the relevant
domestic industry.
On August 24.1986. Mexico acceded

to the General Agreement on Tariffs and
Trade ("GATT'). Consistent with our
earlier positions in Certain Fasteners
from India: Final Results of
Administrative Review and Partial
Revocation ofCountervaing Duty
Order (47 FR 441-; October S. 1982) and
Carbon Steel Win Rodfrom Tinidad
and Tobago: Prelminary Results of
Administrative Review and Tentaive
Determination to Revoke Couervailing
Duty Order (50 FR 19661 May 9.M)
the Department has concluded that it
lacks the authonty under Article VI of
the GATI and section 30(aX2) of the
Tariff Act of 19306 as amended ('the
Tariff Act"). to levy countervailing
duties on duty-free imports from Mexico
absent a determination regarding injury
to the domestic industry.
0n January 31198. in order to fulfill

our international obligations. the United
States Tmde Representative ("USTR")
requested that the U.S. International
Trade Commission ('"FCI contact an
Investigation prsuant to Section 332 of
the Tariff Act to assess whether (1) an
inustry in the United States wouldbe
materially injured, or would be

threatened with material Injury. or (21
the establishment of an industry in the
United States would be materially
retarded, if the Department were to
revoke the outstanding countervailinq
duty order on line from Mexico. On July
10. 1989. the ITC submitted to USTR its
report on the "Conditions of
Competion Between U.S and Mexican
Lime in the United States Market'
(Investigation No. 332-271).
Scope of Review
The United States. under the auspices

of the Customs Cooperation Council. has
developed a system of tariff
classification based on the international
harmonized system of customs
nomenclature. On January 1. 1989. the
United States fully converted to the
Harmonized Tariff Schedule (HTS) as
provided for in section 1201 et seq. of
the Omnibus Trade and
Competitiveness Act of 1988. All
merchandise entered. or withdrawn
from warehouse, for consumption on or
after this date is now classified solely
according to the appropriate HTS item
numberss.

Imports covered by this review are
shipments from Mexico of calcium oxide
(CaO) commonly called quicklime or
lime, and calcium hydroxide (Ca(OH1J.
commonly called hydrated lime or
hydrate. Through 198 such
merchandise was classifiable under item
numbers 512.1100 and 512.140 of the
Tariff Schedules of the United States
Annotated. This merchandise is
currently classifiable under HTS item
numbers 2520.20.0.2522.10-00 and
2522.30.00. The HTS item numbers are
provided for convenience and Customs
purposes. The written description
remains dispositive.
nation. Preliminary Rults of Review
and intuit to Revoke
The Government of Mexico's

accession to the GAIT. the international
obligations that we incurred which
require an affirmatve determination of
injury to a domestic industry prior to
leving countervailing duties on duty-
free imports of lime from Mexico. and
the ITC's investigation of the "The
Conditions of Competition Between U.S.
and Mexican Lime in th United States
Market" are changed circumstances
sufficient to warrant initiation of a
review. Further. because of o
international obligations and the
information in the FTSreport, we
conclude that expedited action is
warranted and are combining the
notices of initiation and preliminary
results of changed circumstances
administrative review.

VERY BAD ORIGINAL
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As a result of our review of the record
developed in the ITC's investiation, we
preliminarily determine that the United
states lime industry would not be
materially injured or threatened with
material injury, nor would the
establishment of an industry be
materially retarded, by reason of
imports of lune from Mexico if the
countervailine duty order covering those
Imports were revoked. Further. we
preliminarily determine that the
southwestern United States lime
industry would not be materially injured
or threatened with mate..al injury, nor
would the establishment of an industry
be materially retarded, if the
countervailing duty order were revoked.
For these reasons. and in view of our
international obligations not to levy
countervailing duties on duty-free
imports from GATT-member countries
in the absence of an affirmative injury
determination. we preliminarily
determine that there is a reasonable
basis to believe that the requirements
for revocation based on changed
circumstances are met.
Therefore. we intend to revoke the

countervailing duty order on lime from
Mexico effective August 24.1986. The
current requirements for the cash
deposit of estimated countervailing
duties will remain in effect until
publication of the final results of this
review.

Interested parties may submit written
comments on these preliminary results
and intent to revoke within 30 days of
the date of publication of this notice and
may request disclosure and/or a hearing
within five days of the date of
publication. Any hearing if requested.
will be held 44 days after the date of
publication. or the first workday
following. Rebuttal briefs and rebuttal
to written comments. limited to issues
those comments, must be filed not later
than 37 days after the date of
publication. The Department will
publish the final results of the review
and its decision on rievocatim including
its analysis of issues raised in any such
written comments or at a hearing.
This initiation of review,

administrative review. intent to revoke
and notice are in accordance with
sections 752 [b) and (c) of the Tariff Act
(19 U.S.C. 1675 (bl and (c0I and If 35522
(h)(1) and (h](4) and 3552.5 (d)(l) and
(d)(3) of the Commerce Regulations
published in the Federal Register on
December 27. 1968 (53 FR 52306) (to be
codified at 29 CPR M.22 and 355.25).

Dated. August 7. 1963.
Lisa . Burry
Acting Assistant Secretary for Import
Administration
(FR Doc. 89-18876 Filed 8-11-dl. 8.45 am)
UILLM COW 3iS-OS-U

Nation* Oceanic and Atmospheric
Administration

South AtlanticFishery Management
Council; Public Meeting
AGENCY: National Marine Fisheries
Service. NOA.A. Commerce.
The South Atlantic Fishery

Management Council and its
Committees will meet on August 28
through September 1. 1989. at the Town
and Country Inn. 2M8 Savannah
Highway. Charleston. SC. to discuss
snapper/grouper. large pelagics.
bluefish. shark. king and Spanish
mackerel. habitat. and other fishery
management issues. The Council's
Finance. Executive. Advisory Panel.
Scientific and Statistical. and Law
Enforcement Committees also will meet.
A detailed agenda will be available to

the public on or about August 11. 1989.
For more information contact Carrie R.F.
Knight. Public Information Specialist.
South Atlantic Fishery Management
Council. One Southpark Circle. Suite
306 Charleston SC 29407: telephone:
(803) 571-438&

Dated: Auust 8.19W.
Richard H. Schafder.
Director. Offic of Fisheries Convervolion and
Management National Manne Fishuees
Service.
[FR Doc. 18879 Filed A-l1-Wi 8t45 am)
oWNcoon NW"

DEPARTMENT OF DEFENSE

Department ofthe Air Force

Amendment to the Notice of Inte
(NOM) To Preparean n Environmentalimpact Statement for theReglignment
of Moubtn Ho AFS, I
On February 8.19. the Department

of the Air Force published a notice of
intent document in the Federal Register
(54 FR 65). Please add the following:
To accommodate the move of the 35

TTIW and associated assets from George
AFB. California to Mountain Home AFB,
Idaho. additional air-to-gound gunnery
range and associated airspace will be
required at Saylor Creek Weapons
Range. The exact size of new airspace
and air-to-ground range expansion Is

still under study and will be included in
the Mountain Home AFB. ID
Realignment Environmental Impict
Statement (EIS). As part of the range
Expansion, some lands managed by the
Bureau of Land Management (BLM) will
need to be withdrawn for Air Force use
and some private and state lands will
need to be acquired. The antic pated
total acquisition will represent
approximately 1.300.000 acres. Where
compatible and possible. land use will
remain as it is now. However. some
weapons impact areas for the aLr-to-
ground ranges will be designated for
sole (exclusive, Aur Force use.
The proposal for additional airspace

requirements includes lowering the flour
of the existing military operating areas
(MOAs) to 10.000 feet mean sea level
(MSL) for subsonic flight training over
Nevada and Oregon. and possibly
extending the boundary of Paradise
MOA further south. The proposal 'or
supersonic flight operations includes the
proposed Owyhee MOA and the
expanded Saylor Creek Range. ail in the
state of Idaho. Supersonic flight
operations are a desirable capability for
all modern fighter aircraft. Supersonic
operations and associated impacts will
be evaluated within the context of the
EIS for the Mountain Home AFB
Realignment and Saylor Creek
Expansion.

Since the EIS includes a proposed
land withdrawal. the Bureau of Land
Management (BLM) will be a
cooperating agency for the EJS. This
may require BLM land use plans to be
amended and updated to cover the
expanded range area. All issues
involved in the range and airspace
expansion will be addressed in the EIS
The range and airspace expansion

were not included in the original notice
of intent because the requirements
associated with these expansions were
being evaluated.
We plan to hold additional scoping

meetings. Specific dates and times will
be announced in the local media.
Questions concerning this proposal.

additional scoping, or the draft EIS may
be dirted to: Captain Wilfred Canady.
HQ TAC/DEEV. Langley AFB VA
236-552. Telephone (804) 7644430.
Written comments should be

submitted by August 31. 1989.
Patsy 1. Conner.
Air Force Fedeal ReisterLiason Office.-
[FR Doc. 89-iali Filed 8-11-89: &45 am)
111A11 c 3s 1 1-4
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deduction may be taken by importers
only if insurance is purchased from a
company incorporated in Malaysia.

In the case of South Engineers. we
verified that the insurance premiums for
which a double deduction was claimed
were for imports of merchandise entirely
unrelated to the manufacture or
exportation of the subject merchandise.
Therefore. we determine that. with
respect to the subject merchandise. the
double deduction of insurance premiums
for importers was not used.
Verification
We verified the information used in

making our final determination in
accordance with section 776(b) of the
Act. During verification we followed
standard verification procedures
including meeting with government and
company officials. examining relevant
documents and accounting records.
tracing information in the responses to
source documents, accounting ledgers
and financial statements. and collecting
additional information that we deemed
necessary for making our final
determination. Our verification results
are outlined in detail in the public
versions of the verification reports,
which are on file in the Central Records
Unit (Room 8-099) of the Main
Commerce Building.
This determination is published

pursuant to section 705(d) of the Act (19
U.S.C. 1671d(d)).
Dated: August 23. 198.

Eric 1. Garflnkel
Assistant Secretoryfor Import
Administration.
[FR Doc. 89-20730 Filed 9-1-89 8:45 am)
11111GoCcooS S10*S-

(C-201-4051

Certain Textile MilI Products From
Mexico; Final Results of Countervali
Duty Administratve Review
AGENCY: International Trade
Administration/Import Administration,
Department of Commerce.
ACTION: Notice of final results of
countervailing duty administtive
review.

SUMMWAY On September 2 1988 the
Department of Commerce published the
preliminary results of its administrative
review of the countervailing duty order
on certain textile mill products from
Mexico. We have now completed that
review and determine the total bounty
or grant to be zero or de minimis for 25
compaines. 11.50 percent ad valorem for
Fibres Slnteticas. 9.83 for Hilasal
Mexican. and 3.01 percent ad valorem

for all other companies during the period
January 1. 1986 through December 31.
1986.
EFECTIVE DATE September 5. 1969.
FOR FURTHER INFORMATION CONACT
lean Carroll Kemp or Ilene Hersher.
Officer of Countervailing Compliance.
International Trade Administration. U.S.
Department of Commerce. Washington.
DC 20230: telephone: (202) 377-2786.
SUPPLEMENTARY INFORMATION:.

Background
On September 26. 1988. the

Department of Commerce ("the
Department") published in the Federal
Register (53FR 37327) the preliminary
results of its administrative review of
the countervailing duty order on certain
textile mill prouducts from Mexico. The
Department has now completed that
administrative review in accordance
with section 751 of the Tariff Act of 1930
("the Tariff Act").
Scope of Review
The United States has developed a

system of tariff classification based on
the international harmonized system of
customs nomenclature. On January 1.
1989, the United States fully converted
to the Harmonized Tariff Schedule
(HTS). as provided for in section 1201 et
seq. of the Omnibus Trade and
Competitiveness Act of 1988. All
merchandise entered. or withdrawn
from warehouse, for consumption on or
after that date is now classified solely
according to the appropriate HTS
number(s).

Imports covered by the review are the
Tariff Schedules of the United States
Annotated items listed in appendix A.

Such merchandise is currently
classifiable under the HTS items listed
in appendix B. The review covers the
period January 1.196 through
December 31.19A and the following
programs: (1)FOMEX (2) FOGAIN: (3)
FONEI: (4) CEPROFE (5) State tax
incentives (6) National Industrial
Development Fund ("FONW'); (7) NDP
preferential discounts (8) Trust Fund for

the Study and Development of Industrial
Parks ("FIDEIO"), (9) Bancomext loan
(10) Delay of payments on loans: (11)
Delay of payments to PEMEX of fuel
charges: (12) PROFME loans: (13) Export
credit insurance: (14) Tax Rebate
Certificate ("CEDor') (15) Accelerated
depreciation: (16) Article 15 loans; (17)
Preferential state investment incentives:
and (181 Import duty reductions and
exemptions.
AIalysis of Comments Received
We gave interested parties an

opportunity to comment on the

preliminary results. On November :4,
1988. we received comments from the
following respondents: Fibras Sinteticas.
Hilasal Mexicans. the Mexican Textile
Industry Chamber. and Tapetes Lunor.
At the request of respondents. we held a

public hearing on November 22. 1988.

On December 2. 1988. we received post-
hearing comments from the Mexican
Textile Industry Chamber.
Comment 1: As a result of the

"Understanding Between the United
States and Mexico Regarding Subsidies
and Countervailing Duties" (,he
"Understanding"). signed on April 23.
1985. Mexico became a "country under
the Agreement." Therefore. respondents
argue that U.S. law (19 U.S.C. 67 ltai)
requires an affirmative injury
determination as a prerequisite to the
imposition of countervailing duties on
any Mexican merchandise imported on
or after April 23.1985. whether the
countervailing duty order was publshed
before or after that date.
While Article VI of the General

Agreement on Tariffs and Trade
("GATT) requires an affirmative injury
determination before the imposition of
countervailing duties. the United States
was allowed to "grandfather" provisions
in its laws which allowed countervailing
duties to be placed on dutiable products
without an injury test. Duty-free
products were not subject to
countervailing duties at the time the
United States acceded to the GATT. In
1974. Congress amended section 303 of
the Tariff Act of 1930 to authorize the
United States to impose countervailing
duties on duty-free products. However.
for countries towards which the United
States has an "intmtional obligation."
Congress authorized the imposition of
countervailing duties on imports of duty-
free goods only after an affirmative
injury determination. Thus, the
"grandfather clause." which allowed
countervailing duties on dutiable
products absent an injury test. did not
apply to duty-free products from
countries towards which the United
States had an international obligation.
The Trade Agreements Act of 1979

("'TAA") established an injury test
requirement before any countervailing
duties could be imposed on products
from "countries under the Agreement.".
and amended section 303 of the Tariff
Act to apply only to countries which
were not under the Agreement. Under
the TAA. respondents claim that no
countervailing duties can be imposed on
Mexican imports after the date Mexico
became a country under the Agreement,
absnt an affirmative injury
determination.
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The imposition of duties in this review
would occur after Mexico became a
country under the Agreement whether
tike .-u. rolling date is the time of entry

r the :nrie of final assessment and
1.qI; a .'tOn.

n. i -.J. . t% co:e :hree decsiaors of
.e U. u~t .:f :n;. -m.aor..I Tra de8."CIT')

u' suapDrt the c'onc!usion that urder any
il ..r,,tation ozf what ;he cor~troii;nR
:jrc !s. an injury test as requ.:ed fur

. -: aso Nlexican te.xtaa3 I 12b6.
Cerewtcs.4Aoc.'v-t.x dlee Cu. . .A. v.
L nIt e :a'a. 6-7 F. Supp. 1358 (CIT
1 "sl1;Anahuac I") Cemerwros
Guc,'o;a;.-u v. United States. 688 F.
Supp. 135 JUIT 1988) ("Guadalajara").
e - Ccmenros .4rchuac del Goift. S.A.
v. l n 'edSates. 689 F. Supp. 1191 (C'T
i('LSJ i Anahuac Il").

In Anahuac 1. the court found that
Mexico was entitled to an injury test for
gooos entering the Unitea states prior to
the time Mlexico became a country
under the Agreement. as long as the
imposition of duties occurred after the
date Mexico qudalfied for an injury test.
In the Anahuac 11 decision. the CIT held
that since the liability for duties as well
as all legal obligations attached to that
liability (including an injury test). occur
at the time of entry. no injury test was
required for any goods entered prior to
the date of the Understanding.
Respondents contend that the CIT
implied in Anahuac that before
countervailing duties could be assessed.
an affirmative injury determination
would be required on goods entering
after April 23.1985. The Guadalajara
decision also emphasized that the date
on which the goods enter the United
States is determinative of whether an
injury test is required. Anahuac I and
Anahuac [I both held that country under
the Agreement status means that the
TAA applies to Mexican imports made
on or after April 23. 1985. Therefore.
absent an affirnative injury finding on
all entries after Aprd 23, 19. the
effective date of the Understanding. the
countervailing duty order on textile mill
products from Mexico should be
revoked.
Department's Positio We do not

agree that the injury determination
mandated by section 70 of the TAA
applies to Mexican products imported
on or after the effective date of the
Understanding if those products were
subject to a countervailing duty order
prior to that date. Article 5 of the
Understanding makes clear that country
under the Agreement status was not
given to Mexico retroactively for the
purpose of obtaining injury tests on
merchandise subject to countervailing
duty orders that were in effect before

April 23. 1985. Before Mexico's
accession to the GATT on August 24.
1986the United States had no
international obligation towards Mexico
to provide an injury test on any

:handise covered by thlis order.
whether dutiable or duty-free. We agree.
however. that we must grant an injury
test un duty-free merchandise from a

country towards which the United
States has an inernaziur.l obligat on.
Mexico's accession to the GATT created

such an obligation for an injury test on
entrees of duty .Tree merchandise made
on or after August 24. 1986 before
countervailing duties can be imposed on
such merchandise.
We appealed the CIT's decision in

Anahuac L On July 13. 1989. the United
States Court of Appeals for the Federal
Circuit reversed the CITs decision in
Anahuac I and upheld the CIT decision
in Anahuac II where the court
supported our position that the
Understanding does not require an
injury test for Mexican countervailing
duty orders issued before April 23.1985.
bu! only for countervailing duty
investigations in progress on that date
or orders issued after that date. In fact.
contrary to respondent's interpretation.
the CIT in Anahuac I explicitly upheld
the Department's position that "the
Understanding excluded CVD orders
existing prior to April 23. 198S, the
effective date of the Understanding
* * "' 68 F. Supp. 1191 at 123. We
confirmed with the principal U.S.
negotiators that the intent of Article 5 of
the Understanding was to exclude from
the application of the Undertanding
and hence the application of country
under the Agreement status, orders
existing before April 23. 198L The US.
Court of Appeab also upheld the
Guadalajar decisim in which the CIT
indicated that an injury test is required
only on duty-free pods from Maxico
entering the United States after Mexico
acceded to the GATT.
As we have explained in numerous

final results notices. we believe that we

lack the authority to revoke any
countervailing duty order on Mexican
products on the basis of the
Understanding See. e.g.Portland
Hydraulic Cement and Cement Clinker
frm Madc Fia Results of

Countervailing Duty Administrative
Review. J51 FR 44501. December 10

198Bk Certain IrooMetal Construction
Castings from Mexicox Final Results of
Countervaiing Duty Administrative
Review. (51 FR 968. March 21) 1):

Portland Hydraulic Cement and Cement
Clinker. Final Results of Administrative
Review. (52 FR 18325 May 23.198: end
Bricks from Mexico: Final Results of

Countervailing Duty Administranve
Review. (53 FR 38314. September 30.
1fec .

Comment 2: Respondents arsue that
the relevant U.S. statute (19 U S C. 16711
does not permit a country's entitlement
to an injury test to depend in any way
on the interpretation of the term
investigation' as used in the
Understanding. When it officially
designated Mexico as a country under
the Agreement. the Office of the United
States Trade Representative did not put
anyqualifications on that status. as
doing so wouldhave been in ioalanion of
1G-Ifal. The statute does not permit the
Department to impose duties on entries
from a country under the Agreement
unless (1) subsidies are being provided.
and (2) the International Trade
Commission ("ITC") makes an
affirmative injury determination
The CIT's decision in Anahuac I

clearly defines the term "investigation"
as used in the Understanding to mean
both the process through which the
Department initially issues a
countervailing duty order and any
subsequent administrative reviews. The
ClTs discussion in Anahuac Ilof the
term "investigations in progress" only
reflected the court's concern that
Mexico not be afforded an injury test for
the entries that occurred prior to the
Understanding. That discussi- should

not be construed to negate the basic
implication of the CIT's Guadalajara
and Anahuac U decisions that an injury
test is required for all merchandise from
Mexico entered on or after April 23.
1985.
Department's Position: As discussed

in our response to Comment 1. the U.S.
Court of Appeals reversed the Anahuac
I decision. and upheld the decisions in
Anahuac U and Guadalajara. thus
supporting our position that the
Understanding does not require an
injury test for products subject to pre-
Understanding countervailing duty
orders.
Comment 3:The Mexican Textile

Industry Chamber ares that in Article

8 of the Understanding. Mexico was
granted "most favored nation" ("MFN-)
status. The MFN principle requires that
Mexico be given the same treatment as
other countries under the Agreement.
When the TAA was enacted. countries
under the Agreement had three years
after the effective date of the TAA to
request an injury test for products
covered by countervailing duty orders in
effect before that date. Mexico deserves
this same treatment as of the date it
became a country under the Agreement
and. thus should have been accorded an
injury test within three years of the
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signing of the Understanding. Since
more than three years have passed since
the signing of the Understanding. and
Mexico has not been granted an injury
test for Mexican products entered under
per-Understanding orders. this
countervailing duty order should be
revoked.DepartmentsPosition:The
international obligation created in
Article 8 uf the Understanding not
extend to entries coveredbythisreview
because the Understanding itself makes
clear that the only international
obligation of the United States is to
provide an injury test to investigations
in progress or investigations begin after
April 1985. The investigation in this case
was completed in March 1985.
Therefore. the United States is not
required by the MFN language in Art.cle
8 to grant an injury test in this case on
entries of merchandise covered by this
review. See. Portland Hydraulic Cement
and Cement Clinker From Mexico; Final
Results of Administrative Review. (53
FR 18325. May 23. 1988).
The three-year grace period provided

for in section 104(b) of the TAA applies
only to the three-year period after the
effective date of the TAA. i.e. January 1.
1980. 19 U.S.C. 1671 note. Congress
made no special provision for an injury
test for any products from countries that
did not become countries under the
Agreement before the end of the three-
year grace period.
Comment 4: The Mexican Textile

Industry Chamber argues that Mexico's
accession to the GATT entitles Mexico
to an injury test on the duty-free
products entered on or after August 24.
1988. as required by the international
obligations of the United States. Absent
such a test. the countervailing duty
order on Mexican textile mill products
must be revoked with regard to the duty-
free items subject to the order. The
Deparmer'nt has previously partially
revoked a countervailing duty order
because the ITC believed it had no
mechanism to perform an injury test
(see. Certain fasteners from India. 47 FR
195X2). There are 14 TSUSA items
covered by this order that enter duty-
free under the Generalized System of
Preferences ("GSP"): 3190 319.0700.
339.1000. 355.8100. 356.2510. 358.0690,
358.1400, 360.7900. 360.8400. 364.0500
364.1800. 364.2500. 363.8400. and
366.8400.
Deportment's Position: We are

currently pursuing means by which an
injury determination can be made
concerning imports of duty-free Mexican
textile mill products entered on or after
August 24.1986. the date Mexico
acceded to the GATT. Twelve of the
items cited by the respondent. 319.0300,

319.0700. 339.1000. 355.8100. 356.2510.
358.0690. 358.1400. 360.7900. 360.8400,
304.05W0. 364.1800. and 364.2500, were
duty-free on and after August 24, 1986.
We will instruct the Customs Service
not to liquidate shipments of the duty-
free products listed above which were
entered. or withdrawn from warehouse.
for consumption on or after August 24.
19a86 until we resolve this issue. The two
other items listed by the respondent.
365.P.400 and 366.8400. became ineligible
for GSP status on August 1. 1986 and
were dutiable after that date. Therefure.
we will instruct Customs to assess
duties on entries under those two
TSUSA categories made on or after
August 24. 1986.
Comment 5: Respondents argue that

the appropriate benchmark frr both
determining if FOMEX financing is a
countervailable subsidy and measuring
the benefit from such financing is the
cost to the Government of Mexico of
obtaining similar funds. Item of the
Illustrative List of Export Subsidies
appended to the Subsidies Code. and
incorporated by reference in section
771(5)(i) of the TAA as part of the
statutory definition of an export
subsidy. provides that the benchmark
for considering export credits to
subsidies is whether funds have been
provided to the borrower at less than
the cost of funds to the government. The
Department has recognized the
Illustrative List as a source of applicable
benchmarks for export-related
government programs. The
Understanding also uses this cost-to-
government standard. The Department
has erroneously and illegally used a
commercial bermark to measure the
benefit from FOMEX loans.
Department's Position: The cost-to-

government standard in the
Understanding applies only to whether
Mexico is in compliance with the
Understanding and does not limit the
United States in applying its own
national countervailing duty law with
regard to subsidized imports from
Mexico. We addressed this issue and
our use of a commercial benchmark for
short-term financing at length in the
final results of the last review of this
order. See. Certain textile Mill Products
from Mexico: Final Results of
Countervailing Duty Administrative
Review. (52 FR 45010. November 24.
1987). The use of a commercial
benchmark is consistent with our
standard of measuring subsidies from
countervailable financing in terms of the
benefit to the recipient rather than the
cost to the government See. e.g.. Certain
Steel Products from Belgium: Final
Affirmative Countervailing Duty
Determination. Appendices 2 and 4 (47

FR 39304, September 7. 19821: and Final
Affirmative Countervailing Duty
Determination and Countervaihng Duty
Order Ceramic Tile from Mexico. (47 FR
2.00014. May 10. 1982).
When the United States signed the

Subsidies Code. it was not required by
the Code to include the Illustrative List
in its countervailing duty statute. Part I
of the Code deals with the
implementation by the signatories of
their own national countervailing duty
laws. or the "Track I of the Code. Part
Two of the Code relates only to the
obligations of the signatories concerning
their use of subsidies. the "Track II- of
the Code. The Illustrative List does not
relate to and is not mentioned in the
Track I part of the Code. Article 9 of
Part Two prohibits the use of export
subsidies and refers to the Illustrative
List to describe such export subsidies.
The TAA in relevant part states: "the

term subsidy' has the same meaning as
the term 'bounty or grant' as that term is
used in section 303. and includes. but is

not limited to. the following: il any
export subsidy described in Annex A to
the Agreement (relating to the
Illustrative List of Export Subsidies)
^ * * (emphasis added). While
Congress incorporated the Illustrative
List in the statute. it did not limit the
definition of export subsidy to the
practices outlined in the List. The
legislative history of the TAA explains.
"The reference to specific subsidies in
the definition is not all inclusive. but
rather is illustrative of practices which
are subsidies within the meaning of the
word as lied in the bill. The
administering authority may expand
upon the list of specified subsidies
consistent with the basic definition." S.
Rep. 96-249 96th Cong.. 1st Sess. 85
(1979). See. also. Trade Agreements Act
of 1979: Statements of Administrative
Action. H.R. Doc. No. 96-153. Pt. 1I. 96th
Cong.. 1st Sess. 432 (1979).
The Illustrative List is not. therefore.

the sole statutory standard for
identifying and measuring export
subsidies, but must be considered with
the definition of the term "bounty or
grant" that practice and the courts have
ascribed to it. When we have cited the
Illustrative List as a source for
benchmarks to identify and measure
export subsidies. those benchmarks
have been consistent with our long-
standing practice of using commercial
benchmarks to measure the benefit to
the recipient of a subsidy program. The
cost-to-government standard in item (k)
of the Illustrative List does not fully
capture the benefits provided to
recipients ofFOMEX financing.
Therefore, we msut use a commercial
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benchmark to calculate the benefit from
a subsidy. consistent with the hill
definition of "subsidy" in the statute.
Comment 6: Tapetes Luxor argues that

it should not be required to post cash
deposits of estimated countervailing
duties. The Department has sufficient
information and has had ample time to
verify that Tapetes did nto receive any
benefits under its current owners (the
company changed ownership in April
1987) and did not benefit from the
F01EX financing that the previous
owners U.S. importer received in 1985.
Tapetes has since renounced FOMEX
benefits for itself and its U.S. importers.
Tapetes argues that the Department
places unnecessary and unjustified
hardships on the company by requiring
it to continue to post estimated
countervailing duty deposits when it is
not receiving benefits. The Department
has previously made adjustments to
cash deposits based on subsequent
events. See. e.g.. Certain Softwood
Products from Canada. Final
Countervailing Duty Determination. (48
FR 24159, May 31. 19831.
Deportment's Position: As we

explained in detail in the final results of
our last review in this case, because
Tapetes did not export during the period
of review, we do not have a record on
which to base a determination that it did
not receive benefits in the review
period. See. Certain Textile Mill
Products from Mexico: Final Results of
Countervailing Duty Administrative
Review. (52 FR 45010. November 24.
1987). If Tapetcs exported in 1987. we
will revisit its claims in the 1987 review.
which is already underway.
Comment 7: The Mexican Textile

Industry Chamber argues that the
Department should retract its improper
expansion of the scope of the
countervailing duty order on Mexican
textile mill products with regard to
cotton yams. The Department's
interpretation of the cotton yarn TSUSA
numbers as series of ranges adds 133
new TSUSA items to the scope of the
order. The Department's interpretation
that these items were intended to be
included in the scope is not supported
by the record. Petitionams clarified that
the ranges applied to fabic but they
never did so for yams. Addidonally.
petitioners never responded to the
Department's request for comments on
this issue.
Departments Position: We have

already considered this issue in our
scope determination memorandum
signed on September 22. 1988. In that
memorandum, we decided that the
record supports our interpretation that
each of the cotton yarn numbers
published in the original countervailing

duty order and subsequent notices
represented a mange of TSUSA items. If
respondents did not agree with our
scope determination. the proper remedy
was to appeal the scope determination
to the CIT within 30 days of that
determination.
Comment 8: The Mexican Textile

Industry Chamber contends that the
Department should accept zero-rate
certifications from companies that
certified zero-rate status in the last
review but not in this review. These
companies simply did not know that
they had to re-certify to maintain their
zero-rate status. Since the petitioners
have not sought a hearing in this review,
acceptance of such certificates would
not prejudice the interests of any party.
Department's Position: The new

Commerce Regulations (53 FR 52354.
December 27. 19M8. to be codified at 19
CFR 355.22) allow a producer or
exporter to request an individual
administrative review if that producer or
exporter and the government submit
certifications that the producer or
exporter did not apply for or receive any
net subsidy on the merchandise from
any program that the Department
previously found countervailable in the
proceeding and will not do so in the
future. This provision became effective
on March 1. 1989. For any reviews
initiated prior to the effective date of
this provision, including this review, it
was our policy to accept zero-rate
certifications from companies if we
received these certifications before the
publication of the preliminary results or.
in cases where we verify, before the
verification. This practice allowed all
interested parties to comment on zero-
rate findings after reviewing the
preliminary results of the administrative
review. Since we did not receive
certifications before our preliminary
results, we cannot accept them.
Comment 9: Fibras Sinteticas

("FISISA") argues that the Department
should correct its preliminary results to
reflect the benefit from subsidies FISISA
received only on its U.S, exports. FISISA
reported al its POMEX loans to the
Mexican government, including a loan
for a shipment to Shanghai. China that
transited the United States. The
Government of Mexico did not exclude
FISISA' FONEX loan on this shipment
from its questionnaire response. This
FOMEX pre-export loan was not for
exports to the United States and
therefore should be excluded from the
Department's calculation of FISLSAs
company-specific benefit. Eliminating
this loan brings FISRSA's rate well
within the raitef wr a other"
companies. FSA argues that its

supplementaldate on the China

shipment is not a submission of new
information but a clarification of
information the Department received in
the questionnaire response. Other
interested parties had ample time to
comment on the clarification and did not
do so. The Department should accept
this clarification and adjust its
calculations.
Deportment's Position. After

revewing FISISA's questionnaire
response. commercial invoices for the
China shipment transiting the United
States. bank debit notices. FOMEX
documents, and other documents
regarding the shipment. we agree that
the FOMEX loan for that shipment was
not for products exported to the United
States. We have revised our calculations
for FISISA accordingly by omitting the
FOMEX loan for that shipment.
However, I 355.22(d) of our new
regulations define a significant
differential as a difference of the greater
of at least five percentage points, or 25
percent. from the weighted average net
subsidy calculated on a contry wide
basis. Even with the China shipment
financing removed from the calculation
of the company's benefits. FISISA's
company-specific benefit is more than
five points higher than the weighted-
average country-wide rate. We also
found another company. Hilasal
Mexican. to have benefits that are
significantly different. In addition. we
inadvertently omitted another
company's CEROFI benefits from the
"all other" rate.
Adjusting for thes corrections, we

determine the benefit during the review
period from FOMEX to be zero or de
minimis for 25 companies. 11.50 percent
ad valorem for Fibras Sinteticas. 9.83
percent ad valorem for Hilasal
Mexicanoand 2.89 percent ad valorem
for all other companies; from FOGALN
to be zero or de minim, for 27
companies and 03 percent ad valorem
for all other companies; from CEPROF1
to be zero or de minimia for 27
companies and Q01 percent ad valorem
for all othe companies: and from FONEI
to be zero or de minimis for 27
companies and 0.01 percent ad viaorem
for ail other companies. The resulting
total benefit is zero or deminimis for 25
companies, 11.50 percent ado rkorem for
FISISA. 9.83 percent ad valorem for
Hilasal Mexicana and 3.01 percent ad
vatorem for all other companies during
the period January 1.1 through
December31. 1988.
We have also reconsidered the

calculation of the POMEX benefit for
purposes of cash deposits of estimated
countervailing dudes. Since the end of
the 1988 review period, the Costo
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Porcentual Promedio (CPP) has been
alternately volatile and stable for
various periods of time. Because the
interest rate on FOMEX per-export
loans is based ir. significant part on the
CPP. as is our uenchmark. we cannot
accurately estimate the change. if any,
in the benefit received from FOMEX pre-
export loans. Therefore. we determine
that the "all other' cash deposit rate for
FOMEX is the same as the review
period assessment rate. 2.96 percent ad
valorem. We determine that for the
purposes of cash deposits of estimated
countervailing dues. the rate is zero or
de minimis for 25 companies. 11.50
percent ad valorem for FISISA. 9.83
percent ad valorem for Hilasal
Mexican and 3.01 percent ad valorem

for all other companies.
In the preliminary results. Crisol

Textil. S.A. de CV. was listed as
receiving de minimis benefits for
purposes of cash deposits of estimated
countervailing duties. For the purposes
of cash deposits. we now determine the
benefit for Crisol Textil to be in the "all
other" category.

Firms Not Receiving Benefits
We determine that the following firms

received zero or de minimis benefits
during the period January 1. 1988
through December 31. 1988.
(1) Abetex. S.A. de C.V.;
(2) Acytex. S.R.L de C.V.:
(3) Celanese.Mexicana. S.A.:
(4) Celulosa y Derivados. SA. de CV.

(Derivados Acrilicos. S.A.):
(5) Corporacion Charles. S.A.;
(6) Extrafil, S.A.:
(7) Fabrica de Hilados y Tejidos

SlINDEC. S.A.;
(8) Fabrica La Estrella. S.A.:
(9) Fariel, S.A. de C.V.:
(10) Fisher Price. S.A. de C.V.;
(11) Glassmex. S.A..
(12) Jerarex. S.A.;
(13) Hilados y Telidos de Tepeji del Rila

S.A.;
(14) Milyon. S.A. de C.V.;
(15) Noblis Lees. S.A. de C.V.;
(18) Ryltex. S.A. de C.V.;
(17) Sociedad Cooperative de

Produccion Maquiledora El
Progresso, S.C.L;

(18) Stanmex. S.A. de CV.;
(19) Telas Ajijic. S.A.:
(20) Terpel. S.A. de C.V.;
(21) Textiles Mabratex. S.A.:
(22) Textiles Panzacola. S.A.;
(23) Texturizados y Tejidos Windsor,

S.A.;
(24) Torenco, S.A. de C.V.; and
(25) Turbofil. S.A.
Final Results of Review
Alter reviewing all of the common

received. we determine the total bounty

or grant to be zero or de nminimis for 25
companies. 11.50 percent ad volorem for
FISISA. 9 83 percent act valarem for
Hilasal Mexicana and 3-01 percent ad
valorem for all other coinpanues during
the period January 1. 19e through
December 31. 1988.
Merchandise entering under the

following TSUSA items covered by thus
review is afforded duty- free status
under the Generalized System of
Preferences: 319.0300. 32.9.0700. 339.1000.
355.8100. 358.2510. 358.DO0. 358.1400,
360.,900. 360. 36.3B4.0500.364.1800.
and 364.250 Section 303 of the Tariff

Act prohibits the imposition of
countervailing duties on duty-free
products absent an injury test when the
United Stetes has an international
obligation to provide such a test.
Mexico's accession to the GATT on
August 24. 1986 imposes such an
international obligation on the United
States with respect to duty-free
merchandise entered into the United
States on or after the date of Mexico's
accession.
For the duty-free merchandise. the

Department will instruct the Customs
Service to liquidate, without regard to
countervailing duties. shipments from
the 25 firm listed above exported on or
after January 1. 1986 and on or before
December 31. 196. The Department will
also instruct the Customrs Service to
assess countervailing duties of 11.50
percent of the f.o.b. invoice price on
shipments from FISISA. 9."8 percent of
the f.o.b. invoice on shipments from
Hilasal Mexicans, and 3.01 percent of
the f.o.b. invoic price on shipments
from all other firms exported on or after
January 1.198 and entered or
withdrawn fromwarehous. for

consumption before August 2, 196. The
Department wil instruct the Customs

Service to continue to suspend
liquidation on ai unliquidated
shipments of the duty-free Mexican
textile mill products entmed. or
withdrawn from warehouse. for
consumption on or after August 24 198,
while we pursue means by which an
injury determination can be made
concerning this merchandise.
For ael dutah werchandise listed in

appendix A. the Departent will
instruct the Customs-Service to

liquidate.without regard to
countervailing dutks, shipments from
the 25 firms had above and to asess
countervailing dutes of 21150 percent of
the f.o.b. invoice prie on shipseeta
from FISISA. " percent of the fr

invoice on shipimo frmHibasal
Mexicana. and 301 percat of the F.a.b
invoice price oa shpment fom all
other firms expert on a afterJAnuary

1. 1986 and on or before December 31.
1986.
The Department will also instruct the

Customs Service to waive cash deposits
of estimated countervailing; dut es. as
provided by section 751(aJ(1) of the
Tariff Act. on any shipments of
merchandise from the 25 firms listed
above. and to collect a cash deposit of
estimated countervailing duties of 11.50
percent of the f.o.b. invoice price on
shipments from FISISA. 9.83 percent if
the f.o.b. invoice price on shipments
from Hilasal .Mexicana. and 3.01 percent
of the f.o.b. invoice price on shipments
from all other firns entered. or
withdrawn from warehouse. for
consumption on or after the date of
publication of this notice. This deposit
requirement and waiver shall remain in
effect until publication of the final
results of the next administrative
review.

This administrative review and notice
are in accordance with section 751(alll)
of the Tariff Act (19 U.S.C. 1675(a)(1))
and 1 355.22 of the Commerce
Regulations published in the Fed.ml
Register on December 27. 1988 (53 FR
52354) (to be codified at 19 CFR 355.22).

Dated: August 28. 1989.
Eric L Geufinkel.
Assistant Secretary far Import
Adminitration.
Appendix A-Cazbio Texil Mill
Products From Mexico
C-201-405
TSUSA Item Numbers for 1988
300.6005
300.8010
300.6024
300.8028
301.0100
301.100
301.200
301.3000
302.0124
302.1024
302.1028
302.2020
3022024
3022026
302.2028
302.3024
3023028
302.3028
302.4026
303.2040
303.2042
307.7000
310.0106
310.0107
310.0108
310.0110
310.0114
310.0130

through
through
through
through
through
through

through
throuhthrough
through

through
through
through

302.190
301z0301.9

302A2
302.M4
302.1928
3022=
302Z94
3022928
302.29
302324
30Z9
302Z3=
302.62

VERY BAD ORIGINAL
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