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ARTICLE XXVIII:3 NOTIFICATION IN RESPONSE
TO ACTIONS BY THE EUROPEAN ECONOMIC COMMUNITY

UNDER ARTICLE XXIV

Schedule XX - United States

The following communication, dated 30 November 1990, has been received
from the Permanent Mission of the United States.

On 13 February 1986, in document L/5936/Add.2, the European Economic
Community gave notice that, pursuant to Article XXIV, it had withdrawn
Schedule XLV of Spain, Schedule XLIV of Portugal and Schedule LXXII and
LXXIIBIS of the European Community of 10. The European Economic Community
forwarded a copy of EC Council Regulation No. 3330/85 containing the
Community's offer under Article XXIV:6, suspended the rates laid down in
the offer, and indicated that the rates in Schedules LXXII and LXXIIBIS
would apply for the EC of 10, with Spanish and Portuguese rates aligning
onto EC rates according to the timetable foreseen in the Treaty of
Accession. However, where the EC of 10 rate was not bound and a variable
levy applied, the corresponding Spanish and Portuguese trade was subjected
to the variable levy (in excess of 100 per cent ad valorem) since
1 March 1986 notwithstanding the existence of any Spanish or Portuguese
concessions and without prior examination of these actions in GATT or prior
negotiation of compensation.

The above withdrawals had an immediate damaging effect in particular
on the trade in two concessions made by Spain to the United States in
previous negotiations, namely TSUS Item 10.05BII bound at 20 per cent (corn,
not hybrid, not for sowing) and TSUS Item 10.07CII bound at 20 per cent
(sorghum, not for sowing). The United States holds initial negotiating
rights on both of these items and was the principal supplier of corn. The
United States had also been a principal supplier of sorghum to Spain,
together with Argentina. According to Spain's import statistics,
1981-1983 average annual Spanish imports of corn and sorghum from the
United States amounted to US$624 million.

Following the actions by the European Economic Community, the
United States on several occasions communicated its views to the EC
regarding the EC actions, in particular on those actions affecting corn and
sorghum. The United States requested compensation for the corn and
sorghum actions by 1 July 1986 which were to be factored into the results
of the Article XXIV:6 negotiations.
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Since the European Economic Community had already effected the
withdrawal of the Spanish concessions on corn and sorghum and replaced them
with variable levies, without agreement on compensation as provided in
Articles XXIV:6 and XXVIII, the United States found it necessary, as
provided in the procedures of paragraph 3 of Article XXVIII, to notify the
suspension of certain concessions in Schedule XX (see L/5997, 26 May 1986).
The suspensions took effect thirty days from the receipt of that notice by
the contracting parties (which for the purposes of that notice was the day
of receipt by the secretariat).

Negotiations continued and on 29 January 1987, the Government of the
United States and the European Community entered into an agreement under
Article XXIV:6. That agreement set forth several measures to be taken by
the EC and temporarily compensated the United States by, inter alia,
reducing duty rates on an autonomous basis on twenty-nine products and
ensuring a minimum access level of imports from non-EC sources of
2,000,000 metric tons of corn and of 300,000 metric tons of sorghum into
Spain for consumption. Those measures are to apply until
31 December 1990. The agreement also specified that both parties would
initiate in July 1990 a "major review of the situation ... with the
objective of determining at that time what new action, if any might be
appropriate". Both parties reserved "full GATT rights including those
which would otherwise be time-limited".

On 31 March 1988, the United States notified the contracting parties
that the suspended bindings listed in document L/5997 were restored,
subject to the provisions of the United States-European Community Agreement
of January 1987. (See L/5997/Add.2, 31 March 1988.)

In July 1990, representatives of the Government of the United States
and the EC met to initiate the "review of the situation" which had been
provided for in the January 1987 Agreement. Notwithstanding the
United States right under GATT Article XXIV to continued compensation for
the withdrawal of concessions associated with the addition of Portugal and
Spain to the EEC, the EEC has failed to extend such compensation beyond
31 December 1990, and has refused to continue a review of the situation at
this time.

Where a contracting party to the GATT has withdrawn a concession in
the expansion of a customs union, Article XXIV of the GATT entitles other
contracting parties to negotiated compensation, or, in the absence of a
successful negotiation, to use Article XXVIII to "withdraw substantially
equivalent concessions". The Article XXVIII right is time-limited to
six months. The agreed "review of the situation" began in July and has
not resulted in a negotiated continuation of compensation to the
United States. If negotiations to continue compensation to the
United States are not successful, then compensation under the
1987 Agreement will expire at midnight on 31 December 1990. Moreover, the
time-limited Article XXVIII right could be construed, in this case, to
expire on 31 December 1990, unless exercised.
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Therefore, without agreement on compensation as provided in
Article XXIV:6 and XXVIII, the United States will find it necessary, as
provided in the procedures of paragraph 3 of Article XXVIII, to suspend
certain tariff concessions in Schedule XX, effective midnight,
31 December 1990.

Accordingly, the United States hereby notifies the suspension of
concessions in Schedule XX as listed in the attachment. The suspensions
shall take effect at midnight on 31 December 1990, in the absence of a
successful settlement. The existing duty rates will continue to be
applied until further notice is given to the CONTRACTING PARTIES. For the
purposes of this notice, the day of receipt by the secretariat shall be the
date of receipt of this notice by the CONTRACTING PARTIES.

The United States continues to reserve its rights with respect to the
withdrawals of concessions in Schedules XLV, XLIV, LXXII, and LXXIIBIS as
announced by the European Economic Community on 13 February 1986.

1English only
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