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SUMMARY OBSERVATIONS

(1) Canada in World Trade

1. Since the first review of Canada by the GATT Council, the country has

gone through a recession to which both cyclical and structural factors have

contributed. Tight monetary conditions in the period 1987-89, aimed at

fighting inflation, translated into high real interest rates and an

appreciation of the real effective exchange rate. This, in turn, had an

impact on trade, investment and growth. The downturn was aggravated by

Canada's export commodity structure and its high degree of dependence on

one market, the United States. In the same period, more fundamental, long

term concerns regarding the cost structure of Canadian industries also

surfaced.

2. Abundantly endowed with natural resources, Canada is a leading world

exporter of a variety of metals and minerals, agricultural and forestry

products. Natural resource-based products, often at the lower end of the

processing chain, continue to account for about half of the country's

exports.

3. Policy-related factors may have hindered the growth of natural

resource processing. Some of these are external, including tariff

escalation (e.g. on fish and non-ferrous metals) and other obstacles to

Canada's exports by trading partners (e.g. subsidized exports of grains).

In other cases, however, Canada's production and trade patterns, except

with the United States, may continue to reflect its historical bias in

favour of import substitution in manufacturing. Although this approach has

been gradually abandoned since the mid-1960s, there is evidence that

considerable segments of Canada's industry remain in the hands of

relatively small and inefficient entities. Motor vehicles, industrial

chemicals and telecommunications equipment are notable exceptions.

4. Bilateral trade agreements, first through the Canada-U.S. Auto Pact

of 1965 and, more recently, through the Canada-United States Free Trade
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Agreement, have strengthened the natural geographic role of the

United States as Canada's main trading partner (72 per cent in 1990). The

pattern of Canada's trade with the United States deviates considerably from

that with other regions. Trade in industrial goods, often on the basis of

intra-industry and intra-firm trade, is much more significant with the

United States than with the rest of the world. In 1990, automotive product

shipments to the United States alone represented more than Canada's total

exports to all other developed economies.

5. Both the prominent rôle of resource-based products in Canada's export

basket and the Canada-U.S. links in the industrial sector have contributed

to the length and severity of the recent recession. Important primary

commodity markets slumped, reflecting, inter alia, global overcapacity in

the pulp and paper industries, substantial sales of ores and metals from

eastern and central Europe and intense competition in subsidized exports

between major grains traders. The U.S. recession, affecting in particular

the large North American car producers, spilled over to discourage an

earlier and stronger recovery.

(2) Institutional Framework

6. Provincial sensitivities and regional policy considerations are

important elements in the process of policy formulation and implementation
in Canada. Under the Constitution, only the federal Parliament is

authorized to legislate on the regulation of international and

interprovincial trade. However, the provinces have considerable leeway to

conduct policies which, although not directed at importation, may affect

trade. The absence of clearly defined areas of exclusive federal or

provincial competence, and the lack of common notification, coordination

and compliance mechanisms in significant areas (e.g. industrial

subsidization) have resulted in an intricate network of overlapping federal

and provincial policies. Close, and often lengthy, consultations between

federal and provincial authorities are necessary on many trade-related

issues.

7. Efforts are being made, both at the federal level and among groups of

provinces, to improve the common framework for policy-making. Examples are
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a recent intergovernmental agreement on beer marketing practices, seeking

to eliminate discriminatory practices of provincial marketing boards; a

similar agreement on wine, currently in preparation; and steps to

harmonize federal and provincial subsidies in agriculture. By contrast,

there is no such discipline on industrial subsidization at different levels

of government, although the provinces provide about half of all subsidies

in Canada.

8. Progress towards harmonizing disparate provincial policies and

clarifying areas of federal and provincial competence has, however, been

slow and uneven. In many instances, pressures to preserve traditional

policy domains have proved obstacles to rapid reform. The ongoing

constitutional debate within Canada has also increased the degree of

uncertainty over the country's future framework for production, trade and

investment.

(3) Trade Policy Features and Trends

(i) Evolution since the first review

9. Since the mid-1980s, the Canadian Government has implemented policy

reforms aimed at streamlining regulatory regimes and opening protected

markets to competition. Among other elements, restrictions on foreign

investment have been eased and parts of the telecommunications sector have

been deregulated and privatized. Canada's competition law has been

overhauled and strengthened. The new federal Goods and Services Tax (GST)

has eliminated a number of distortions embodied in the previous sales tax

regime.

10. Given the intensity of Canada-U.S. trade, the current Government has

aimed at making bilateral trade relations, based on the Free Trade

Agreement, more secure and predictable, and improving conditions for market

access. From Canada's perspective, the agreement with the United States

has lifted many long-entrenched access barriers and other protective

regulations in both goods and services trade. However, third parties may

not be able to benefit to the same degree.
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11. The implementation of the Free Trade Agreement since its entry into

force on 1 January 1989 has progressed faster than originally scheduled.

Tariffs were eliminated on many itams in April 1990 and July 1991.

Nevertheless, trade frictions have continued to emerge, and recourse to

dispute settlement provisions under the FTA has been relatively frequent.

A recent dispute over the origin status of cars assembled in Canada

highlights the complexity of the rules of origin which, not surprisingly,

prove particularly contentious in times of slackening growth and high

unemployment. Nevertheless, the existence of the FTA has not prevented the

two Governments from having continued recourse to GATT dispute settlement

procedures. Indeed, a choice between bilateral and multilateral procedures

for dispute settlement is specifically provided for in the Agreement.

12. The negotiations on a North American Free Trade Agreement (NAFTA)

have moved ahead rapidly. Canada, while an active participant in these

negotiations, has not apparently acted as a pacemaker. It has, however,

been anxious to avoid being placed in an ancillary role within a hub and

spoke system.

13. Canada continues to lay great stress on the importance of the

GATT-based multilateral trading system as the foundation not only of its

trading relations with the rest of the world but also with the

United States. Canada seeks a strengthened and extended GATT framework as

an external anchor for regional integration and to ensure balance between

participants of different economic sizes. In this connection, despite some

reservations in sensitive areas of agriculture, Canada remains a strong

advocate of multilateral trade liberalization in the Uruguay Round.

(ii) Type and incidence of trade Policy instruments

14. Apart from adjustments resulting from the FTA, Canada's complex

tariff regime has not undergone any significant reforms since the previous

review. It contains a variety of preferential arrangements and tariff

relief provisions for specified purposes. The NAFTA negotiations may even

create additional layers of tariff preferences and more complex origin

regulations, compartmentalizing the structure of Canada's trade relations

further. The average applied tariff, based on duties collected across all
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products and sources, is less than 34 per cent. However, m.f.n. rates on

sensitive items, such as textiles, clothing and footwear, peak at

25 per cent.

15. The coverage of Canada's General Preferential Tariff has recently

been extended to central and eastern European countries. There are no

country or product-specific ceilings, despite the existence of provisions

allowing such limitations. Nor have any countries been graduated from the

scheme. However, the exclusion of most textiles, clothing and leather

footwear limits the benefits of the GPT for suppliers of sensitive

products.

16. Canada continues to operate restrictive regimes in some sectors

deemed politically or economically sensitive, including poultry, dairy,

textiles and clothing. Access to additional sectors deemed important, for

example on cultural or health policy grounds, is limited through such

measures as grants and tax benefits for Canadian producers, as well as

restrictions on Government procurement.

17. Provincial support policies include discriminatory marketing and

procurement practices by State monopolies, and subsidization. The criteria

for granting benefits, for example minimum levels of provincial content,

are often vague and, thus, provide considerable scope for discretionary

decisions.

18. While federal assistance to industry has declined in recent years, a

variety of new initiatives for technological and industrial promotion have

been launched by the provinces. Certain initiatives assisted by the

federal Government have apparently been motivated by the perceived need to

protect 'strategic' businesses from falling victim to recession. With the

exception of the wine sector, the federal Government has not been directly

involved in launching support or adjustment programmes in the context of

the implementation of the Canada-United States Free Trade Agreement.
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(iii) Temporary measures

19. Since late 1988, following the expiry of an action on women's and

girls' leather shoes, Canada has applied no safeguard measures under

Article XIX of the GATT. Protection for the footwear sector which, as in

many industrial countries, is subject to strong import competition, has

since rested mainly on high tariffs. However, following an injury

determination by the Canadian International Trade Tribunal (CITT) in

May 1990, Canada imposed anti-dumping duties on women's footwear at rates

between 25 and 90 per cent. The six developing countries affected

accounted for almost one-third of Canada's imports of these items in 1989.

20. Footwear and paper products are the only broad categories made

subject to increasing anti-dumping activities in recent years. Overall,

the use of such measures has declined considerably, mainly reflecting the

introduction of a sunset clause in Canada's anti-dumping law in the

mid-1980s. At the end of 1990, anti-dumping measures or price undertakings

applied to an estimated 0.6 per cent of domestic shipments by manufacturing

industry, compared to over 1 per cent in 1982. In late 1991, Canada

maintained six countervailing actions, affecting allegedly subsidized

exports from the EC and Brazil.

21. "Voluntary" export restraints, a possible substitute for GATT-based

forms of emergency protection, do not seem to be important in Canada. In

the event of trade frictions, Canada continues to prefer recourse to

transparent international dispute settlement procedures over informal

arrangements. The main exceptions in industrial products are restraints

negotiated with supplying countries under the MFA, and unilateral

self-restraints by the Republic of Korea on certain footwear and travel

goods. Two further restraints, based on arrangements negotiated in the

context of the Tokyo Round, are in force on meat and cheese.

22. Autonomous restraints by Japan and Korea on motor vehicles seem to

have expired in the late 1980s, following the setting up of various

assembly operations in Canada. Current duty-remission schemes in the

sector are based on individual Memoranda of Understanding with the eligible

companies. These memoranda, which are not public, are reported to focus
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exclusively on company-specific parameters related to trade, investment and

employment.

(iv) Trade effects of competition policy

23. Canada's competition policy, as defined by the Competition Act of

1986, aims to ensure economic efficiency through open markets and

price-determined adjustment. Collusive business practices, such as

conspiracy to restrict trade or bid-rigging, are criminal offences. Abuse

of a dominant market position is subject to individual review and may be

liable to a cease-and-desist order by the Competition Tribunal. A recent

case suggests that the Act can be applied effectively to prevent exclusive

supply channels from being abused as entry barriers into the Canadian

market. Practices that impinge solely on foreign markets (e.g. export

price cartels) are, however, not covered by the Act.

24. The Competition Act extends to virtually all economic activities in

Canada, regardless of the sector or the region concerned. It does not

provide legal cover for cartel practices that might be deemed desirable

from a social, strategic or cultural point of view. Canadian case law has,

however, developed a "regulated conduct defence" which may serve as an

exemption for restrictive practices based on valid Canadian legislation;
for example, in the telecommunications sector, important parts of which are

managed by private mono. olies. The defence may also cover voluntary

restraint arrangements, involving the Canadian Government, which impinge on

the domestic market; however, no such cases have been challenged so far.

Business practices in the electricity sector, including rate fixing and

procurement decisions by provincial suppliers, are largely outside the

scope of federal legislation.

(v) Sectoral trade policies

25. Canada is one of the world's largest and most competitive grains

producers. In a highly distorted international environment, Canadian

farmers have found it increasingly difficult to survive. Established
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support programmes, mainly through transport subsidies and price

stabilization schemes, have not fully offset the effects of a continued

decline in world cereal prices on farm income.

26. In 1991, two new safety-net programmes for revenue and income

protection were implemented for the sector. In particular, more stable

yield and revenue protection was provided under the Gross Revenue Insurance

Plan (GRIP). The scheme is based on a 15-year moving price average, rather

than the 5-year period under the previous Western Grain Stabilization Act.

While providing greater stability, such a long reference period risks

cushioning the sector from changing price trends, and de-linking production

incentives from market conditions.

27. Given its vulnerability to transatlantic competition in farm export

subsidies, Canada has taken a high profile in the Uruguay Round. Its aim

has been to create a more open and market-determined environment for trade

in crops. In some other agricultural areas, however, notably the dairy

sector, Canada has sought the right to maintain quantitative restrictions

within supply management schemes which protect its producers from

international competition. Although motivated by a perceived need to

shield producers from artificially distorted world markets, this approach

may in turn contribute to perpetuating such distortions, denying

opportunities for trade with Canada to more efficient dairy producers and

contributing to increasing price fluctuations and adjustment pressures on

less protected markets.

28. Canada does not generally pursue a sector-based Industrial policy.

Regional concentration and pressures appear, however, to have influenced

sector-specific policies in areas such as extiles and clothing, largely

located in Quebec.

29. Canada currently restricts textiles and clothing deliveries from 27

developing countries under bilateral MFA agreements, covering 80 per cent

of clothing imports and 10 per cent of textiles imports. Most of such

products are also excluded from Canada's GPT. In contrast, all such

imports from the United States enjoy unlimited access (like all such
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products from industrial countries), and tariff preferences under the FTA.

Between 1988 and 1990, he U.S. share in textiles imports advanced from 46

to 51½ per cent and, in clothing, from slightly below 6 to close to

9 per cent.

30. In the context of the Uruguay Round, Canada has announced its intent

to reform patent protection for pharmaceuticals. The reforms would put an

end to current distortions and discriminations, for example between

pharmaceuticals and other products, and Canadian and foreign inventions.

(4) Trade Policies and Foreign Trading Partners

31. Economic developments in the last two years have shown Canada's

sensitivity to external shocks, as the domestic recession has been

exacerbated by developments outside Canada's control. The country's mix of

primary product exports (grains, timber, minerals) has been particularly

affected by the effects of subsidized competition on world markets between

the United States and the European Communities in grains; by the

large-scale entry into world markets of metals exports from the former

Soviet Union and eastern Europe; and by world overcapacity in forestry

industries, particularly pulp and paper. in none of these areas is Canada

a world price-maker.

32. The growing concentration of trade with the United States in

industrial products has revealed at once the advantages of a free-trade

area and the risks of over-reliance on bilateral trade links. The Free

Trade Agreement, building on the Canada-U.S. Auto Pact, has created

channels for increasing intra-industry trade, promoted investment and

encouraged new sources of employment in Canada. However, it has also shown

up some of the weaknesses of Canada's existing industrial structure -

traditionally protected by substantial tariffs and other. including

provincial, barriers to trade - and created strong pressures for

adjustment. In the past two years, the recession in the United States has

added to the difficulties of Canada's manufacturing sector, not lease in

the automobiles industry, and contributed to bilateral trade frictions.
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33. Canada's attachment to the multilateral trading system shows that it

is conscious of the risks involved in regional arrangements. In the

Uruguay Round, it has sought multilateral trade liberalization and has been

very active in pursuing a broadly-based agreement to establish a strong,

rules-based, multilateral trading system. Canada's rôle in the GATT system

would, however, be further strengthened if a number of specific sectoral

and regional issues which affect policy-making iii trade-related fields

could be successfully addressed.

34. Canadian policy-makers at all levels thus continue to face important

challenges. A need for further internal reforms, to reduce economic

frictions and create a more transparent and predictable framework for

policy formulation, coincides with similar requirements in the multilateral

field. Achievements in both areas could be mutually supportive: a more

streamlined system of internal policy-making would facilitate Canada's

participation in the multilateral trading system, while a strengthened

multilateral trading system would reinforce external discipline for

Canada's trade régime.
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I. THE ECONOMIC ENVIRONMENT

(1) Recent Economic Performance

1. Since 1989, and particularly during 1990 and 1991, Canada's economy
has been undergoing a recession. It marked an abrupt end to a period of
high investment-led growth - reaching a peak in 1988 - and high capacity
utilization. Real GDP growth declined steadily throughout 1989 and 1990,
turning negative in the last quarter of 1990, and reaching a trough in the
first quarter of 1991 (Chart I.1). In annual terms, real GDP grew by
0.5 per cent in 1990 and declined by 1.5 per cent in 1991. All components
of GDP growth decelerated during the pe-iod 1988-90, but the fall in
investment growth was particularly marked. General indicators of Canada's
economic performance are shown in Table I.1.

2. Both cyclical and underlying structural factors appear to have
contributed to the recession. With a view to curbing excess demand and
inflationary expectations, monetary conditions were tightened during 1987
and, apart from a short-term relaxation in late 1987 in the wake of th
October stock market crash, remained tight through 1988 and 1989.
Short-term interest rates increased sharply as a result, nearly doubling
between the first quarter of 1987 and the second quarter of 1990 and in
real terms rising even more rapidly. As a consequence, differentials
between rates in Canada and in the United States widened significantly and
exerted upward pressure on the real exchange rate of the Canadian dollar
(Chart I.2). While broad money (M2) continued to grow rapidly through 1989
(by 14 per cent on a year-end basis), its rate of increase decelerated
sharply during 1990 (to under 8 per cent), and further in 1991 (to
6.2 per cent November-November).

1Since 1982. the Bank of Canada has not targeted monetary aggregates. By contrast. in
September 1991, explicit inflation targets of 3 per cent by end 1992, under 2.5 per cent by
mid-1994 and less than 2 per cent by mid-1995 (with margins of one percentage point on
either side) were Jointly announced by the Government and the Bank of Canada.

2M2 is defined as currency plus all checkable, notice and personal term deposits; M2+
adds deposit: at trust and mortgage loan companies and deposits and shares at caisses
populaires and credit unions. These aggregates are not readily susceptible to targeting by
the Bank of Canada, which can only influence them indirectly and with long lags. (See
Francesco Caramazza, 'Technical Note: The demand for M2 and M2+ in Canada", Bank of Canada
Review, December 1989, Ottawa.)
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Chart 1.1
GDP growth, Jan 1989-Sept 1991
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3. The federal Government's fiscal deficit is estimated to have fallen
from 6.6 per cent of GDP in 1985 to under 3.8 per cent in calendar year
1990 (Table I.1). Indications from Bank of Canada statistics for the first
three quarters of 1991, however, are that the federal deficit rose again
despite the spending controls introduced in 1990, and expanded in 1991,
under the Expenditure Control Plan. Revenue growth in 1991 was weak, as
the recession adversely affected corporate profits and tax yields; and,
with high interest rates and shortening maturity of debt, the share of
interest payments in federal spending increased by approximately
1 per cent. Expenditure, particularly via unemployment insurance benefits
and through offsets and rebates to the Goods and Services Tax for small
busi esses and the housing sector, increased by an overall 1.4 per cent of
GDP. The introduction of the Goods and Services Tax, in January 1991,
made little difference to the overall balance and caused a once-for-all
increase in inflation. Net revenues of the GST, net proceeds from the sale
of Crown Corporations and gifts to the Crown are Designated for deficit
reduction and not to be used for programme spending.

4. Wage settlements remained higher than GDP growth throughout the
period since 1989. The share of labour income in GDP is estimated to have
increased from around 54 to 57 per cent, while corporate profits fell from
over 10 to around 4.5 per cent of GDP.

5. Unemployment, which had fallen from a peak of 12.8 per cent in
December 1982 to under 8 per cent from the end of 1987 to mid-1990, rose
sharply in the last half of 1990 and early 1991 to over 10 per cent, with
considerable variations among provinces. Official estimates show an
increase in labour productivity (define: as real output per worker) in the
same period, particularly in the "high productivity" sectors of oil, gas
and electrical products manufacturing.

6. In the February 1991 budget, guidelines were set at the federal level
and by most provinces, in order to contain the growth in labour costs.
Increases in wage settlements have been on a declining trend since the
third quarter of 1990 with an even larger decline evident in public sector
settlements.

3The plan sets limits on the growth of transfers and government assistance and
restricts public service wage settlements, except in certain priority areas. The Spending
Control Act, likely to be adopted in 1992, will legislate limits on total programme spending
over the 1991/92 to 1995/96 period.

1Finance Canada. Quarterly Economic Review. December 1991.

51n the 1990 Budget, the Government announced the privatization of Petro-Canada, to be
accomplished in stages, the sales of shares in Telesat Canada and the sale of two other Crown
Corporations. In the 1991 Budget, the Government stated that proceeds from privatization
would be used for deficit reduction and announced the prospective sale of the oil and gas
operations of the Canadian National Railway Corporation.
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7. The manufacturing sector was particularly severely affected by the
recession. Growth of manufacturing output fell from over 5 per cent in
real terms in 1988 to a decline of the same order in 1990. Amongst
provinces, Ontario has suffered most from the recession, with unemployment
growing more rapidly than elsewhere in Canada, although unemployment in
Ontario is still half of the level in, for example, Newfoundland.

8. Many observers feel that Canada's recent poor economic performance is
not only a cyclical phenomenon, but is rooted in a secular decline in
labour productivity, particularly when compared with the United States, its
largest trading partner. Costs in the manufacturing sector - whether
measured by real output per person-hour in national currency or by unit
labour cost in U.S. dollars - have become increasingly out of line with
those in the United States, especially since 1986; the index of unit
labour costs in manufacturing relative to the United States increased by
over 40 per cent in the period.

9. The quality of the labour force is also seen as presenting a growing
constraint to international competitiveness, with a shortage of advanced
skills, particularly in technology-related areas. Contrary to unemployment
compensation which, in relation to GDP, is higher in Canada than in most
other economies, public expenditure on active labour market programmes was
relatively low when compared, for example, with many European countries.
The 1989 Labour Force Development Strategy was designed to channel a
greater proportion of total labour market expenditures to "active" uses.
In 1990, unemployment compensation was reduced by about 10 per cent; the
proceeds were redirected to more 'active' uses. Formal training by
Canadian employers also appears to fall short of private industry efforts
in comparable countries both in terms of time and money.

10. Canada's economic performance may, in addition, have been adversely
affected by the relatively immobile nature of its industrial structure,
with a large part of the economy dependent on natural resource based
industries (for example fuels, minerals and lumber produced in western
Canada, fisheries in the Maritimes) and the main manufacturing industries
located in Ontario and Quebec. Interprovincial labour migration may also
have been hampered by regionally differentiated unemployment insurance
benefits.

6Economic Council of Canada (1992), Pulling Together: Productivity. Innovation, and
Trade, Ottawa. and Finance Canada, op. cit.

7In 1987, per capita expenditure on training by Canadian employers was one-half the
level in the U.S. and one-quarter that of Germany (cf. Porter); in 1988, Japanese workers
received 200 hours of training, Swedish workers 170 and Canadians seven (Government of
Canada, the 1991 Budget.)
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11. It is also maintained that Canadian industry, reliant on imported
technology, lags behind the pace of technological change set in the
United States, Japan or Western Europe. Many industries consist mainly of
subsidiaries of multinational companies, with relatively few R&D activities
in Canada (see, for example Sections IV.4(i)(e), V.3(iii)(c) and V.3(vi)).
Available evidence also suggests that the effectiveness of public
programmes towards human capital and technology upgrading is hampered by a
low degree of federal-provincial coordination and conflicts between
regional policy considerations and efficiency goals.

12. Nevertheless, Canada continues to rank among the world's wealthiest
economies. In 1989, Canada's GDP per capita, measured in purchasing power
parities, was second highest after the United States and almost one-quarter
above the OECD average.

(2) Trade Performance

13. Canada's recent economic slump has been exacerbated by that in the
United States, the country's largest market. Exports of goods and services
account for one-quarter of Canada's GDP; 72 per cent of total merchandise
trade in 1990 (exports plus imports) was with the United States
(Table I.2). The length and depth of the U.S. recession have particularly
affected key Canada-U.S. trade sectors such as automobiles. The effects of
the Canada-United States Free Trade Agreement have added to adjustment
pressures in the more protected sectors of the Canadian economy, although
there is little clear evidence of its consequences.

14. Canada's merchandise trade surplus declined by approximately
one-third in 1989, but rose again in 1990. In 1991, the surplus fell once
more by CAN$3.5 billion to CAN$7.4 billion. The current account deficit,
however, increased considerably over the period 1988-91, reflecting, in
1989 and 1990, growing net outflows on services and investment income
accounts and in 1991, the decline in the merchandise trade surplus.

15. Prices of major Canadian exports - wheat, pulp and newsprint, certain
metals and minerals - have suffered because of oversupply in commodity
markets. Global trade in wheat continues to be subject to intense
subsidization; and recent sales of primary metals by eastern European
countries have acted to further depress an already sluggish market. In
this connection, Canada's terms of trade (heavily influenced by

8M. Porter (1991). Canada at the Crossroads: The Reality of a New Competitive
Environment, Ottawa.

9OECD, National Accounts. 1990.

10Finance Canada, op. cit.



C/RM/S/25A
Page 6

international prices for natural resource products such as metals, wheat
and timber) deteriorated markedly between 1989 and 1991. Falls in the
export-price index were the main factor in this decline; prices for
Canadian non-oil export commodities (both crops and minerals) declined by
nearly 23 per cent between the first quarter of 1989 and the third quarter
of 1991.11 Concurrently, Canada's share in world merchandise exports
dropped from 4.1 per cent in 1988 to 3.7 per cent in 1991.

(a) Commodity pattern of trade

16. Canada has a dualistic export structure. On the one hand, exports to
(and imports from) the United States are dominated by the motor vehicle
sector. On the other, trade with the rest of the world is still heavily
biased towards agricultural and forestry products, and natural resources
such as crude petroleum, natural gas, coal, metals and minerals (iron,
aluminium, copper, nickel, zinc and uranium). Raw materials and
semi-processed products are more important in Canada's export basket than
in most other developed countries. According to the Economic Council of
Canada, primary products and resource-based manufactures accounted for more
than half of Canada's exports in 1989 (Chart I.3).

17. The country's strong reliance, in its trade with third countries, on
raw materials and first-stage processing coincides with low levels of
intra-industry trade with non-U.S. sources and destinations. In 1990, the
level of intra-industry trade with countries: outside North America was
27 per cent, compared with 56 per cent for Canada's total trade
(Table AI.4). Canada's manufacturing industry relies heavily on the
North American market, especially in such fields as motor vehicles and
telecommunications equipment; and some estimates suggest thatmore than
70 per cent of the country's manufacturers do not export at all.

11Finance Canada, Quarterly Economic Review, December 1991. Ottawa.

12M. Porter (1991). op. cit.

13Economic Council of Canada (1992), op. cit. Primary products comprise agricultural,
fishing, forestry and mining products. Resource-based manufactures are composed of food,
beverages and tobacco; lumber and furniture; paper, books and newsprint; refined
petroleum; non-metallic minerals; and primary metal products. Non-resource-based
manufactures include all other categories.

Tables AI.2 and AI.3 summarize the evolution of Canada's trade in main product
categories between 1980 and 1990.

14The level of intra-industry trade has been estimated at about 40 per cent for all
industrial countries and some 30 per cent for Newly Industrializing Economies (manufacturing
.rade only). However, Japan (18 per cent) and Australia (17 per cent) are considerably below
these levels. For a more detailed presentation see GATT (1992). Trade Policy Review -
Argentina, Geneva.

15M. Porter (1991), op. cit.
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Chart 1.3
Commodity pattern of Canada's trade by region,
1971 and 1989
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18. High shares of resource-based exports and a relatively low degree of
trade integration and diversification (outside North America) are not
necessarily indicative of deficiencies or missed opportunities. They may
well reflect the structure of a country's factor endowment and, thus, its
comparative advantage at a given point in time. From a dynamic
perspective, however, the question arises whether the prevailing pattern of
specialization will prove conducive to maintain Canada's prosperity. The
Economic Council of Canada notes that the country's current export
structure is dominated by products which (i) are tending to become
relatively less important in world trade; (ii) are facing a decline in
relative prices; (iii) are experiencing relatively slow productivity
growth; and (iv) are likely to face growing environmental problems.

(b) Regional pattern of trade

19. Canada's international trade relations and trade flows are strongly
influenced by its long and open border with the United States. Overall,
72 per cent of Canada's merchandise trade in 1990 was with the
United States, and the U.S. share of Canadian exports had grown from
63 per cent in 1980 to 75 per cent in 1990. By contrast, the U.S. share of
Canada's imports has fallen in the same period from 70 to 65 per cent
(Table I.2). The phasing in of the Canada-United States Free Trade
Agreement, by 1998, will further add to the importance of bilateral trade.

20. As noted above, trade links with the United States are much more
characterised by intra-industry and intra-firm flows than Canada's third
country trade. Automotive products alone account for some 30 per cent of
Canada's exports and 25 per cent of its imports in bilateral trade
(Table AI.5). Of this, in-house or captive imports by the 'Big Three' (GM,
Ford, Chrysler) represent by far the largest part.

21. While non-resource-based processed manufactures account for more than
half of the shipments to the United States, they contribute no more than
30 per cent to Canada's exports to the EC, the second most important
destination, and 8 per cent to its exports to Japan (Chart I.3).

(3) Outlook

22. In contrast to the previous recession (1981-1982), although
employment fell sharply, manufacturing productivity actually rose in the
1990-91 recession. In fact, the trend evident since 1985 of lower
productivity growth (measured in output per manhours in manufacturing) in
relation to both the United Sates and the G7 countries may be reversing.
According to IMF data, the gap between Canadian and U.S. labour
productivity narrowed in 1988; in 1990 and 1991 Canadian productivity
growth exceeded that of both the United States and the average of the major
industrial countries. The Economic Council of Canada suggests that
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productivity growth will run at about 1.3 per cent annually in the medium
term.

23. With public indebtedness 60 per cent of GDP, fiscal stringency will
remain a priority until the mid-1990s when the federal balance is expected
to begin generating a surplus. While curbs on federal spending have been
implemented, provincial Governments appear to have filled the spending gap.
As a result, provincial deficits are heading towards a record combined
deficit of CAN$15.4 billion in1991-92, more than double the previous
year's total of CAN$6.9 billion.17

24. Domestic economic conditions are believed by the Canadian authorities
to support a recovery in the near term. Inflation is at its lowest level
since the early 1970s, the nominal rate of the Canadian dollar has fallen
against that of the U.S. dollar and short-term interest rates have declined
substantially.

25. Given the composition of its industrial and export structure and its
heavy dependence on one trading partner, Canada is particularly vulnerable
to the external environment. In the short term, this environment does not
appear exceptionally promising. Markets for grains, metals and forest
products are still depressed. The markets for Canadian wheat, in
particular, are highly affected by export subsidization by major trading
entities. Much will depend, therefore, on the degree of international
recovery and, in particular, growth in the U.S. economy in 1992.

16Economic Council of Canada, Transitions for the 90s, (1990), p. 22.

17Globe and Mail. 17 December 1991 (referring to Statistics Canada).
Provincial Governments, which are in charge of spending on health, education and social

welfare, maintain tax collection agreements with the federal Government. All provinces,
except Quebec, participate in the personal income tax agreements, under which they follow the
federal tax base end structure but may choose their own tax rates as a percentage of federal
tax payable. Provinces have considerable autonomy in setting tax policies. For example,
they have introduced tax credits extensively altering the effective tax rate structure
(ECC 91, 48).
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II. TRADE POLICY REGIME: FRAMEWORK AND OBJECTIVES

(1) Overview

26. Canada's basic policy structures in trade-related areas have not
changed over the past two years. The overview of the institutional
framework of policy making, provided in the first TPRM report, thus
continues to be valid. This also applies to Canada's commitments in
international fora, resulting from its participation in international
organisation and agreements, and to its various schemes of unilateral
trade preferences.

27. Canada and the United States have continued the process of
implementing the Free Trade Agreement. This agreement, which is to be
fully in operation by 1998, can be viewed as the single most important
change in the institutional conditions for Canada's trade in recent years.
The Canada-U.S. Agreement might soon be complemented by a North American
Free Trade Agreement, negotiations for which are underway.

28. Policy discussions about these agreements have coincided in recent
years with a fundamental constitutional debate in Canada. The country's
constitutional framework, in particular the pattern of federal-provincial
economic and political relations, is currently subject to detailed
reconsideration.

29. Both issues - North American free trade and federal-provincial
relations within Canada - can have considerable effects on the multilateral
trading system. This has already been brought out by the GATT Working
Party on the Canada-U.S. Agreement, as well as by several GATT Panels that
touched on the balance between federal and provincial competence in
individual policy areas (Chapter VI).

30. Canada has continued to be an active participant in the Uruguay
Round, with strong interests in many negotiating areas, including
agriculture. The Canadian Government appears to view regional
liberalization not as a substitute for, but rather as a complement to, a
strengthened and more open multilateral trading system. From Canada's
perspective as the smaller partner in the Free Trade Area, a clearly
defined external legal framework would contribute to ensuring a balanced
outcome in developing closer regional economic links.² Strengthened GATT

¹More recent reforms aimed at reassessing and restructuring regulatory processes at the
federal level are dealt with in Annex 11:1.

2According to the Canadian Government. the Canada-U.S. Free Trade Agreement (FTA) is
part of a strategy to improve and secure access to export markets. as a stepping-stone

(Footnote Continued)
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rules and disciplines may also help in clarifying federal-provisional
relations and reducing frictic in areas such as State trading, Government
procurement, and subsidization. In sum, the country's "future prosperity
will be more secure with an agreement".³

(2) Trade Policy Formulation and Implementation

31. Under Canada's Constitution, the federal Parliament has exclusive
authority "to regulate trade and commerce" and to legislate on issues
affecting the economy as a whole, such as competition policy. In the field
of trade, federal regulatory competence covers interprovincial and
international aspects. Executive authority, at the federal level, is
vested in the Prime Minister and Cabinet. They are accountable to
Parliament, of which they are members.

32. The provinces have jurisdiction over "property and civil rights" and
all matters of a purely local and private nature. Provincial legislation
in trade-related areas, even if related to local matters, may be rendered
inoperativewhenever it conflicts with federal legislation paramountcy
principle).

(i) Federal-provincial responsibilities in trade-related areas

33. The allocation of legislative jurisdiction may prove difficult in
practice whenever trade-related issues are not clearly delimited in scope.
According to the Canadian Government, the decision on whether a measure is
properly a subject of provincial or federal legislation depends on whether
it is directed at importation, or merely affects it. This entails
considerable scope for the provinces to pursue their own objectives in
trade-related areas, with the result that federal and provincial
jurisdiction tends to overlap. No level of Government controls a full set

(Footnote Continued)
towards multilateral trade liberalization and as a model for future agreements, multilateral
and bilateral, in areas such as services. (Speech by M. Wilson, Minister of Industry,
Science and Technology and Minister for International Trade, delivered to the Chicago Council
on Foreign Relations (17 October 1991).)

³Minister M. Wilson. Address to the Sainte-Foye Chamber of Commerce, 16 January 1992.

4As noted in the first TPRM report, formal executive authority lies with the Queen and
is exercised through the Governor General, her representative in Canada. However, by
constitutional convention, the Governor General is bound to give assent to bills passed by
Parliament and to sign executive orders of the Cabinet and other State documents.

5In order to enable provincial jurisdiction to extend to matters of property and civil
rights, in 1881. the Judicial Committee of the Privy Council - Canada's supreme judicial
authority in those days - confined the federal Parliament to legislating on international and
interprovincial trade as well as on general trade aspects affecting the whole Dominion. In
contrast, the provinces were deemed competent to regulate intraprovincial trade.
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of variables in any given area (subject to the paramountcy principle
mentioned above).6

34. The federal Government is free in law to enter into international
agreements without prior consultations with the provinces.7 However, as
international agreements are not self-executing under Canadian law,
additional legislation must be passed if necessary to implement legal
obligations, for example, under the GATT or the Canada-U.S. Free Trade
Agreement. In this context, cooperation by the provinces may prove
indispensable.

35. A ruling by the courts, in 1937, held that the Canadian Parliament
has no authority to implement international agreements whenever these
involve matters under provincial jurisdiction (Labour Convention case).
Accordingly, federal treaty implementation is possible only if the
agreement is confined to areas of federal legislative competence.

36. It is difficult to judge whether the Supreme Court of Canada would
still uphold the Labour Convention rule. Observers, and some case law,
have suggested that it might now tend to recognize a qualified federal
power to implement international agreements. On the other hand, the Court
has expressed on several occasions its preoccupation with the
federal-provincial balance in the Constitution, indicating that it would be
unlikely to overrule the Labour Convention case and open the door to
broader federal jurisdiction through an invigorated federal treaty
implementation power. In the absence of a determining case,
federal-provincial consultation and cooperation seeks to fill the legal
gap.

37. Over time, a network of federal-provincial consultation and
coordination mechanisms has emerged. These include First Ministers'
Conferences, meetings of the Committee of Ministers on Internal Trade (see
below) and numerous expert groups.

6See M. L. P'lkington (1988), "Free Trade and Constitutional Jurisdiction", in M. Gold
and D. Leyton-Brown (ed.). Trade-Offs and Free Trade - The Canada-U.S. Free Trade Agreement,
Toronto. and P. Porter (1991). Canada at the Crossroads.

7See I. Bernier (1988), 'L'Accord de libre-echange Canada-Etats-Unis et la
Constitution', in M. Gould and D. Leyton-Brown, op. cit.

8Accordingly. only the implementing legislation - and not the international agreements
as such - can be invoked before Canadian courts.

9M. L. Pilkington, op. cit. and R.G. Richards (1991). "The Canadian Constitution and
International Economic Relai", in D.M. Brown and M. Smith (ed.). Canadian Federalism:
Meeting Global economic Challenges?, Ontario.

10The legal powers of sub-provincial Governments are entirely based on provincial.
statutes.
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38. The Canada-U.S. Free Trade Agreement, focusing primarily on
international trade, may be considered a federal issue. It has been noted
that most matters of provincial jurisdiction and concern have been avoided
in the Agreement (e.g. regulations on the brewing industry and restrictions
on exports of logs) in order not to touch upon the question of
treaty-implementing powers.11 However, there are exceptions. Regulatory
competences of the provinces are (potentially) affected by provisions on
the use of indigenous energy resources, establishment and operation of
certain services, investment controls and performance requirements, and the
future designation of public monopolies. Moreover, Article 103 of the
FTA requires the federal Government to ensure that "all necessary measures"
are taken in order to give effect to the Agreement at the State, provincial
and local levels. (In contrast, GATT Article XXIV(12) obliges the
contracting parties to take "such reasonable measures as may be available
to them" to sure observance of the General Agreement by the sub-federal
authorities.)

39. Observers have argued that whenever the support of provincial
jurisdiction was needed, the commitments assumed under the FTA were
'courageous and impossible for Ottawa to vindicate under the Labour
Convention rule".14 However, the Agreement might be considered, in view of
its levels of mutually interdependent concessions, as an organic and

11G. Stevenson (1988). 'The Agreement and the Dynamics of Canadian Federalism", in M.
Gould and D. Leyton-Brown (ed.), Trade-Offs on Free Trade. Toronto.

Wine and spirits are covered by the Free Trade Agreement (Section V.2(vi)).

12Apparently in view of these provisions, the Legislative Assembly of the Province of
Ontario expressed its opposition to the FTA which was viewed "as detrimental to Canada's
sovereignty and economic interest" (January 1988). Ontario's Legislative Assembly would 'not
be bound to implement those aspects which fall under provincial jurisdiction".

13It has been suggested, in this context, that the FTA confers on the federal
Government a potentially powerful instrument to enforce compliance by the provinces.
Accordingly, the federal Government might avail itself of extraordinary constitutional
powers, including the possibility to disallow provincial legislation, to declare works and
undertakings for the general advantage of Canada, and to employ the spending/taxation
mechanism. (See A. Petter (1988). 'Free Trade and Provinces", in M. Gould and
D. Leyton-Brown, op.cit.) Other observers have, however, doubted that Article 103 could
produce such effects (see M.L. Pilkington, op. cit.).

The Canadian Government has indicated, in the context of this report, that Article 103
did not suggest it would use its extraordinary constitutional powers. Also, neither
Article 103 of the FTA nor Article XXIV(12) of the GATT had altered federal jurisdiction on
international trade; the federal Government had at its disposal all the necessary means to
ensure the implementation of international commitments, whether under the GATT or the FTA.

A recent proposal by the federal Government to amend Canada's Constitution includes
provisions that would constrain or eliminate such federal enforcement powers. For example,
the possibility of declaring works for the general national advantage would be abandoned.
(See Section 11.2(iii) below.)

14Special reference was made in this context to Articles 103 (see above) and 502. The
latter extends national-treatment obligations to the provinces.

See H.S. Fairly (1988). Implementing the Canada-United States Free Trade Agreement
pacer given at the Conference on the Canada-U.S. Free Trade Agreement (University of Ottawa,
January 1988).
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non-separable whole. This would suggest that the Federpl Government is
authorized to implement it in its entirety.

(ii) Barriers to interprovincial trade

40. Interprovincial trade in Canada is affected by a variety of barriers,
mainly in the fields of Government procurement, subsidization of
agriculture and industry, local-processing requirements, the operation of
agricultural marketing boards, and provincial policies on alcoholic
beverages. In view of such impediments, the Economic Council of Canada
considers the country to "fall short of being a perfect common market".
Other observers have even suggested that 'by moving to the United States,
firms may encounter virtually no penalty in terms of access tothe Canada
provinces, given present trade barriers between provinces".16 On the
whole, ho-wever, the Economic Council maintains that goods, services, and
factors of production can move 'quite freely within the country"; by
international comparison, the amount of internal movement is deemed
significant.

41. Available estimates indicate that the economic impact of
interprovincial trade barriers in Canada is relatively modest when
compared, for example, to the European Communities prior to the

implementation of the 1992 Internal Market Programme.

15For example, several provinces have effectively prevented beer imports from other
provinces through local production requirements, discriminatory mark-ups and listing
practices (retail trade in alcoholic beverages is monopolized by provincial liquor boards).
In 1986, Ontario passed legislation requiring wineries to purchase 85 per cent of their grape
inputs from Ontarian growers. in order to offset the trade effects resulting from subsequent
changes in wine prices and/or qualities, the Ontario Liquor Control Board provided for
compensation in terms of higher retail mark-ups for imported wine (125 per cent) as against
Canadian out-of Ontario wine (105 per cent) and provincial produce (58 per cent). The issue
was referred to a GATT Panel (Section VI.1(i)). (See H. Crookell (1990), Canadian-
American Trade and Investment under the Free Trade Agreement. Westport).

In areas of Government procurement, the provinces have used preferential. tendering.
local presen e requirements, controls on subcontracting, and similar discriminatory practices
(Section IV.2(vii)).

Agricultural marketing boards exert strong influence on interprovincial trade in milk.
chicken, eggs, and turkey. Interprovincial trade in fluid milk appears to be virtually
banned (Section V.2(i)).

In 1989, about one-half of all subsidies to Canadian agriculture and industry were
granted by provincial or local Governments (Section IV:4(ii)).

16See Economic Council of Canada (1991), A Joint Venture - The Economics of
Constitutional Options (28th Annual Review), Ottawa and M. Porter, op. cit.

17Detailed studies on the efficiency gains resulting from 'Europe 1992' have put the
overall growth effect in the order of 4 to 6½ per cent of GDP (GATT (1991). Trade Policy
Review - The European Communities, Geneva). In contrast, estimates referred to by the
Economic Council of Canada do not exceed 1 per cent (Economic Council of Canada, op. cit.).
The actual impact of trade barriers on individual industries may, of course, go way beyond
such magnitudes. However, any such estimates are necessarily based on a variety of "heroic"
assumptions. The results are therefore highly hypothetical and difficult to compare.

In this context, it is interesting to note that - at least for a range of standard food
(Footnote Continued)
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42. An analysis by the Economic Council of Canada, based on provincial

input/output tables, suggests that reliance of the provinces on their
domestic markets for goods and services has declined, in relative terms,
over time (1974-84). The importance of interprovincial trade has
apparently remained sta .e, while the share of exports to third countries
has grown (Chart II.1). Trade links between the Atlantic regions and the
West are almost insignificant, mainly reflecting market distance and
similarities in the export baskets of the regions.

Chart 11.1
Destination of Provincial Output, 1974 and 1984
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43. These findings do not necessarily mean that more headway has been
made in external as against internal trade liberalisation in Canada.

Geographic distance, for example, may be much more important than any
administrative barriers. Nevertheless, in the mid-1980s, interprovincial

(Footnote Continued)
items - price differentials between Canada's provinces seem to be considerably lower than
between the EC member States (Table AII.1).

18Economic Council of Canada, op. cit.
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trade was no m3re important for the average Canadian province than external
trade (predominantly with the United States). Moreover, interprovincial
trade is highly concentrated on goods that have traditionally enjoyed high
degrees of tariff protection, including labour-intensive manufactures such
as rubber and leather products, and textiles and clothing.

44. In 1986, the federal and provincial ministers of economic development
agreed on a moratorium to the erection of new trade barriers between the
provinces. The following year, an intergovernmental Committee of Ministers
on Internal Trade was set up and mandated by First Ministers to take
immediate steps to eliminate such barriers, for example in the areas of
Government procurement, liquor-board marketing practices, transportation
regulations, professional mobility,2 nd product and construction standards.
The Committee decides by consensus. While overall, not much progress had
been made by 1991, there had been certain achievements in removing trade
barriers.21 Interprovincial agreements were concluded to set out the terms
of eliminating discriminatory Government procurement practices for goods
and, with respect to beer, marketing practices of the provincial liquor
boards (see Chapters IV and V for details).

(iii) Current perspectives

45. Present policy debates in Canada revolve around the future
constitutional framework of the country and the sharing of responsibilities
- not least taxing and spending powers - between federal and provincial
Governments. A focal issue in this context is whether, and to what extent,
the federal Government should be allowed to exert substantial influence,
beyond its redistributive functions through the tax/transfer system, on
policy making at the provincial level. This issue - provincial autonomy
versus federal control - necessarily involves trade-related aspects.

46. The federal Government has underlined the need for constitutional
renewal. Issues to be addressed in this context include, in the
Government's view, (i) the right of aboriginal Canadians to self-
government; (ii) Quebec's desire for recognition of its distinct nature;
(iii) the creation of a streamlined system of government which minimizes
unnecessary overlap; (iv) international developments that have led to

19Economic Council of Canada, op. cit.

20By contrast, the implementation of the EC Single Market Programme Is based on
qualified majority voting of the member States.

21Economic Council of Canada, op. cit.
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more policy interdependence as well as (v) world-wide pressures to
decentralize political decision-making.22

47. According to the proposals for constitutional reform by the Canadian
Government, an amended Constitution should incorporate an explicit
prohibition on any laws or practices, whether by federal or provincial
authorities, that prohibit or restrict the free movement of persons, goods,
services or capital within the country.23 Further proposals aim at
strengthening the Canadian economic union. All proposals are currently
under study by the Parliament of Canada and the provinces, and it is
difficult to predict the outcome.

(3) The Canada-United States Free Trade Agreement

(i) Basic framework

48. The Canada-U.S. Free Trade Agreement covers bilateral trade in goods
and (certain) services, and investment issues.24 It covers about three-
quarters of Canada's merchandise exports and two-thirds of its imports.
The Agreement provides for the phasing-out of all tariffs on bilateral
trade by 1998 and for the harmonization and liberalization of a wide range
of non-tariff measures, policies and practices affecting trade and
investment. This includes, for example, the elimination of trade-related
performance requirements.

22Minister of Supply and Services Canada (1991), Shaping Canada's Future Together:
Proposals, Ottawa.

The following paragraph is based on this publication. The amendment is intended to
come into law on 1 January 1995.

23The proposed amendment allows, however, for certain exceptions from such a
prohibition. These relate (i) to laws by the Parliament of Canada which are aimed at
furthering the principles of equalization or regional development: (ii) provincial
legislation that, for reasons of regional development, results in barriers or restrictions
which do not discriminate against persons, goods, services or capital from outside the
province; and (iii) legislation, including provincial law, that has been declared by the
Parliament to be in the national interest.

Notwithstanding such amendments, the Government's proposal also emphasizes the
importance of continuing the current efforts towards dismantling interprovincial barriers
(see above.

24Coverage in the services area is confined to a range of services specifically listed.
Certain services, in a separate sectoral Annex, have been made subject to more detailed sets
of rules (architecture, tourism, computer services and telecommunications-network-based
enhanced services).

25Canada's objectives in the Free Trade Agreement have been summarized as follows: to
create an expanded and secure market for Canadian goods and services: to adopt clear and
mutually advantageous rules governing the parties' bilateral trade; to ensure a predictable
commercial environment for business planning and investment; to reduce Government-created
trade distortions while preserving flexibility to safeguard public welfare; to build on
mutual rights and obligations under the GATT and other multilateral instruments of
co-operation; to contribute to the harmonious development and expansion of world trade; and
to provide a catalyst to broader international co-operation. (Statement by the

(Footnote Continued)
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49. The process of tariff elimination relates to some 20 per cent of
Canada's imports from the United States; the majority of goods already
enter duty free, mainly under the Auto Pact. The process of tariff
elimination has been accelerated. Additional tariff cuts, based on
Article 401.5 of the Agreement, were implemented in April 1990 (400 items,
representing a trade volume of some CAN$6 billion) and July 1991
(250 items, CAN$2 billion).26 A further round of accelerated eliminations
is under negotiation; the products proposed include steel items, household
appliances, tyres, railway cars, recreational boats, textiles and clothing,
plywood, and most agricultural products.

50. Cultural industries, though also subject to tariff elimination, have
remained largely outside the purview of the FTA. This does not, however,
prevent an affected party from taking countermeasures "of equivalent
commercial effect" in response to actions which are covered by the
exemption clause (Article 2005). Canadian observers have argued that this
provision has merely formalized the status quo as the United States had
always tended to retaliate against discriminatory measures by Canada on
cultural grounds.28

(ii) Institutions

51. A Canada-United States Trade Commission has been established as the
central institution under the Agreement. It is responsible for supervising
the implementation of the Agreement, overseeing its future elaboration,
reviewing its functioning and considering any other matter that may affect
its operation. The Commission is mandated to resolve disputes and
initiates arbitration or panel proceedings (Section VI.2). However, it is
for the two Governments to address any issue of concern first in direct
consultations; the Commission is to be involved only if no solution can be

(Footnote Continued)
representative of Canada in the GATT Working Party on the Free Trade Agreement Agreement
between Canada and the United States: GATT document L/6927, 31 October 1991.) Tariffs on
some 15 per cent of bilateral trade were immediately eliminated upon entry into force on
1 January 1989.

26According to the Canadian Government. these actions responded to industry requests
with broad-based support; they resulted, for example, in the elimination of U.S. tariffs on
canola oil, plastic-making molds, styrene, and fresh or chilled beef.

In contrast, as no agreement has yet been reached on certain standards for plywood, the
dismantling of the relevant tariffs is suspended (based on Article 2008).

27Nachrichten für AuBenhandel, 5 December 1991.

28M. A. Farrow and R. C. York (1990), "Economic, Social, and Cultural Policy
Independence in the Post-Free Trade Era: A View from Canada', in D. E. Nolle (ed.), The
Canada-U.S. Free Trade Agreement: Inmications, Opportunities, and Challenges, New York and
London, and 0. Leyton-Brown (1990), 'Implementing the Agreement' in P. Morici (ed.),
Making Free Trade Work, New York and London.
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reached. Since the Commission is not an independent lega1 or political
body, it is not free to take up issues on its own initiative.29

52. In exercising its functions, the Commission is assisted by a variety
of subsidiary bodies and working groups. Further negotiations, aimed at
elaborating the Agreement, concern areas of standardization, public
procurement and services.30 However, partly awaiting the outcome of the
Uruguay Rounds these negotiations have not yet been advanced (see also
Sections IV.2(vii) and (xi)).

53. Each party is required to notify, as far in advance as possible, any
proposed or actual measures "it considers might materially affect the
operation of this Agreement" (Article 1803). This provision appears to be
dormant so far. On Canada's side, this might not least reflect the absence
of established federal-provincial notification mechanisms in areas such as
subsidization and Government procurement.

(iii) Economic impact

54. Though similar in structure, the intensity of tariff and now-tariff
protection tends to be higher in Canada than in the United States. This
would suggest, in conjunction with the smaller size of the Canadian economy
and its larger exposure to external trade, that both the adjustment
requirements and the economic gains under the FTA are likely to be larger
in Canada, which (at least for imports) is more than twice as
trade-dependent as the United States.32

29See J.T. Fried (1988). "Dispute Settlement in International Trade: The Canada-U.S.
Free Trade Agreement", in J.R. Moss (1988), Private Investors Abroad - Problems and Solutions
in International Business in 1988, The Southwestern Legal Foundation.

30These negotiations are foreseen by the Agreement (Articles 608, 1307 and 1405).

31J. Lester and T. Morehen (1988), Trade Barriers between Canada and the United States,
Department of Finance - Fiscal Policy and Economic Analysis Branch, Working Paper No. 88-3,
Ottawa.

Across all goods-producing industries, the overall price effects of protection, in the
mid-1980s, were estimated at 6.1 per cent in Canada and 4.7 per cent in the United States.
In Canada, 4.5 per cent were attributed to tariffs, 1.4 per cent to quantitative restrictions
and 0.2 per cent to preferential federal procurement. The corresponding estimates for the
United States amounted to 2.8 per cent (tariffs), 1.7 per cent (restrictions) and
0.2 per cent (procurement).

See also M. Hart (1990), A North American Free Trade Agreement - The Strategic
Implications for Canada. Ottawa.

32By the same token, some Canadian observers argue that the disciplines and obligations
assumed by Canada under the Agreement, for example in terms of national treatment of
investment etc., are disproportionately onerous for the country. (See for example
D. P. Drache (1988). "The Mulroney-P.eagan Accord: The Economics of Continental Power", in
M. Gold and D. Leyton-Brown, op. cit.).
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55. Considerable research has been done attempting to quantify the
potential impact of the Free Trade Agreement on both economies. The
results vary significantly, mainly due to differences in the modelling of
dynamic adjustment processes and returns to scale. For Canada, estimates
of growth effects range between -0.1 and 8.9 per cent of GNP.33 Most
estimates based on macroeconomic models, including those by the Economic
Council of Canada, hover around 2.5 and 3.5 per cent. The predicted
employment effects vary between nil and, in the Economic Council's
estimates, close to 2 per cent.

56. The Canadian Government, responding to questions by GATT contracting
parties, stated that its own analysis of the trade effects of the Agreement
suggested that no trade diversion would occur on the Canadian market;
trade with third countries would not decline in absolute terms, as these
should benefit from the positive impact of the Agreement on economic
activity in Canada.34

(iv) Status under the GATT

57. Both parties to the agreement have emphasized that the FTA will not
alter their rights and obligations under the GATT vis-à-vis third countries
or with respect to each other.

58. The GATT Working Party on the Free Trade Agreement recognised this
the Agreement was one of the more comprehensive examined in GATT so far.
It did not attempt to exclude the whole of the agricultural sector from its
coverage. Several members of the Working Party nevertheless doubted the
consistency of various aspects with provisions of GATT Article XXIV. This
included the question of whether the Agreement covered, as defined in
Article XXIV:8(b), 'substantially all the trade" between the two parties.
Hence, no conclusion was reached on whether the FTA was consistent with the
GATT.

33An overview is provided by P. Morici (1989). 'The Canada-U.S. Free Trade Agreement",
The International Trade Journal, Vol. 3. No. 4. See also D. J. Daly (1990), "'The
Canada-United States Free Trade Agreement: The Adjustment Process for Canadian-owned Firms".
North American Review of Economics & Finance, No. 1. pp 105-115.

34GATT document L/6739, 29 October 1990.

35GATT document L/6739, 29 October 1990.

36GATT document L/6927, 31 October 1991.
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(4) Further Moves Towards Regional Integration and/or Cooperation

(i) Negotiations on a North American Free Trade Area (NAFTA)

59. Since early 1991, Canada has been negotiating a trilateral free trade
agreement with Mexico and the United States. In October 1991, at their
third ministerial meeting, the three Governments agreed that the ground had
been prepared for exchanging concrete texts. No target date has been set
for completing the final package.

60. The ultimate goal of NAFTA, from Canada's viewpoint, is to eliminate
all tariffs and non-tariff barriers between the parti Wants and to ensure
the free movement of goods, services and investment. Canada's aims in
the Agreement are to contribute to maintaining the country's attractiveness
as a location for domestic and international investment and to enable
Canadian businesses to make strategic alliances within North America in
order to compete better on a global basis. In areas such as financial
services and Government procurement, Canada expects NAFTA to build on and
extend the FTA with the United States.

61. Negotiations are held in six major groups - market access, trade
rules, services, investment, intellectual property, dispute settlement -
and some 20 sub-groups. In the area of market access, negotiations focus
on tariffs/non-tariff barriers, rules of origin, Government procurement,
agriculture, automobiles, and other industrial sectors (including energy,
and textiles and clothing). First proposals for tariff removal were
exchanged in September 1991. Sub-groups in the services area are
established for financial services, insurance, land transportation,
telecommunications, and other services.

62. In several areas, the participants have indicated that they consider
the outcome of the Uruguay Round as a starting point and/or a framework for
any additional rules and obligations in the NAFTA context. Canada, for
example, has made this point with respect to trade remedy provisions as
well as the protection of intellectual property.

63. On the Canadian side, a network of formal and informal mechanisms -
with the provinces, industry and labour associations, and other interested
parties - serves as a platform for consultations and information exchange
on NAFTA. Industry and labour representatives may express their views
mainly through the International Trade Advisory Committee (ITAC) and the

37Information in this paragraph is based on M. Wilson, op.cit. and additional material
provided by the Canadian Government ir. the context of this report.
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Sectoral Advisory Groups on International Trade (SAGITs). Both bodies
report directly to the Minister for International Trade.

64. An interdepartmental committee is to conduct an environmental impact
review of NAFTA on Canada. This process responds to a general policy
commitment made in 1990 by the Canadian Government to assess the
environmental effects of all new policies. In addition, the Government has
given assurances not to allow NAFTA to undermine the country's
environmental standards.39

(ii) Asia-Pacific Economic Cooperation (APEC)

65. In recent years, Canada has actively participated in the development
of APEC, which it expects to provide a framework for policy dialogue and
economic cooperation in the Asia-Pacific region. Canada's engagement in
APEC partly reflects a rebalancing of its trade interests towards the
region; Canadian exports to the Asian members of APEC now exceed those to
the European Communities.

66. Initiated in 1989, APEC is still in the process of defining
perspectives and areas for common action.40 At present, cooperation is
predominantly ad hoc in nature, without a permanent institutional
mechanism. Ten working groups currently focus on issues such as marine
resource conservation, human resources development, telecommunications,
energy, transportation, and fisheries. Recent initiatives include the
establishment of an informal group on economic policy and trends, and of an
ad hoc group with a view to initiating a dialogue on trade liberalization.
Based on an assessment of the results of the Uruguay Round, this dialogue
is intended to explore further liberalization possibilities in the region.

38There are in total 15 SAGITs comprising some 300 representatives of labour and
business associations, consumer groups, academic and research institutions, environmental
groups and cultural communities. The SAGITs cover all segments of economic activity and are
expected to provide the Canadian Government with sectoral expertise and advice on
international trade issues. Private sector submissions on international negotiations like
the Uruguay Round, the FTA and NAFTA are to be channelled through the SAGITs.

The ITAC is composed of the chairpersons of the SAGITs and some 30 other prominent
individuals representing economic and consumer interests, and the cultural and academic
sphere.

The members of both the ITAC and the SAGITs are appointed by the Minister for
International Trade for a two-year term; they must be Canadian nationals. The consultations
are not public.

39The Canadian Government has announced an "action plan" in this context, aimed at
(i) upholding environmental standards for traded goods; (ii) incorporating environmental
concerns in the NAFTA consultation process; (iii) reviewing the potential environmental
impact of NAFTA; and (iv) intensifying environmental co-operation with Mexico.

40APEC currently encompasses Canada, Australia, China, Hong Kong, Japan, New Zealand,
the Republic of Korea, Taiwan, the United States and the ASEAN countries (Thailand, Malaysia,
Philippines, Indonesia, Singapore, Brunei).
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ANNEX II.1
Regulatory Reform

67. In 1986, Canada's federal Government embarked on a process of
regulatory reform aimed at limiting the amount and scope of new regulations
and streamlining the administrative procedures involved.41 The reforms
included institutional changes with a view to clarifying responsibilities
among agencies and centralising control over regulatory proposals.
Increasing emphasis is also being placed on the training of civil servants
and the development of inter-agency information and co-ordination schemes
in order to enhance the consistency of new regulations and their compliance
with overriding policy objectives.

68. In February 1991, the President of the Treasury Board of Canada was
designated as the Minister responsible for regulatory issues. The
Regulatory Affairs Directorate (RAD), within his purview, is mandated to
ensure that all Departments and agencies adhere to the Government's
regulatory policy. This includes the continuous monitoring of proposed
regulations and, as necessary, the development of more efficient
alternatives, possibly in consultations with other departments and/or the
private sector. In order for a new regulation to be submitted to the
Cabinet, it also needs to be reviewed by the Privy Council Office (PCO)
and, with respect to its proper legal basis, by the Department of Justice
Section of PCO.42 The following Chart shows the institutional position of
PCO and RAD in the regulatory process.23

69. According to the Canadian Government, the above changes reflect the
recognition among policy makers that federal regulatory reform need not be
focused on deregulation, but rather on efforts to increase communication,
openness and consultation in pursuing given objectives (e.g. traffic or
medical safety). It is also held, however, that deregulation in certain

41While the precise definition of the term "regulation" varies among the federal and
provincial Governments, they have in common that regulations are subordinate legislation by
Governments, based on Acts passed by Parliament.

42The Privy Council Office acts as a policy co-ordinator with the aim of ensuring that
regulatory proposals fit into the general framework of Government policy, that the
originating department has adequately communicated with other departments, and that the
proposals are referred to the competent Cabinet Committee.

The procedures described above are triggered by a department's Deputy Minister
submitting a proposed regulation, along with a "Regulatory Impact Analysis Statement' for
policy review.

43As already indicated, basic Government structures, including institutional
responsibilities, have not changed since the first TPRM report.
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sectors - in particular in domestic aviation and interprovincial tructkng -

has had a substantial impact on market entry, prices, and efficiency.44

Chart 11.2
Location on the Regulatory Affairs Directorate and the
Privy Council Office within the Government of Canada

Regulatory Affairs
Directorate

Departments of
Government

Source: Government of Canada.

4See Canada: Management of Regulatory Policy and Reform, 12 September 1991.
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III. FOREIGN DIRECT INVESTMENT: FRAMEWORK AND TRENDS

(1) Overview

70. Canada's legislation on foreign direct investment has undergone a
number of significant changes since the mid-1980s. The Investment Canada
Act of 1985 redefined the general legal framework for foreign investment.
Key elements of the new legislation are (i) the broadening of the scope of
investments not requiring approval; (ii) a change in criteria permitting
foreign acquisition from the concept of "significant benefit" to that of
"net benefit" to Canada; and (iii) the imposition of stricter time limits
on the approval process.

71. As of January 1989, the Canada-United States Free Trade Agreement
enhanced bilateral terms of access in certain sectors. Also in 1989,
Canada instituted a new programme of reciprocal Foreign Investment
Protection Agreements, which provide protection to Canadian investors
abroad and to foreign investors in Canada. Most recently, in March 1992,
the Government announced a significant easing of restrictions on foreign
investment in the oil and gas industry.

(2) Legislative Framework

(i) Federal legislation

72. The Investment Canada Act established the federal agency, Investment
Canada, with the mandate of promoting and encouraging domestic and foreign
investment. With respect to foreign investment, Investment Canada has
monitoring and review functions. In this context, the agency has the
responsibility, inter alia, to keep under review sectors deemed to be
sensitive, for example on strategic or cultural policy grounds, in which
Canadian control is regarded as important.2

1External Affairs and International Trade Canada. Annual Report 1989/90, p. 27. From
1989 to 1991. six agreements were signed.

2The Act (Section 26) defines "a Canadian-controlled entity" in general terms as one
where Canadians own a majority of the voting shares. Where this does not apply, an entity
may still be considered Canadian-controlled if it is "controlled in fact" through the
ownership of voting shares by one Canadian or by "a voting group in which a member or members
who are Canadian own a majority". Trusts are defined as Canadian-controlleo where
two-thirds of the irustees are Canadians. In other cases where these general criteria do not
apply, a corporation may be deemed to be Canadian if, for a preceding period of twelve
months, the majority of its voting shares are owned by Canadians: four-fifths of the members
of its board of directors are Canadian citizens ordinarily resident in Canada; its Chief
Executive Officer and three of its four most highly-remunerated officers are Canadian
citizens ordinarily resident in Canada; its principal place of business is located in
Canada; and its board of directors is autonomous except for the normal exercise of voting
rights at shareholders' meetings. Such corporations are, however, not permitted to invest in
activities "related to Canada's cultural heritage or national identity".
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73. The Investment Canada Act provides for the review of acquisitions by
foreign investors exceeding specified threshold levels. These are
CAN$5 million for all direct acquisitions and CAN$50 million for indirect
acquisitions in which the parent company changes hands. In reviewable
cases, investors are "encouraged to identify their plans regarding new jobs
to be created, participation in the business of Canadians as managers or
co-investors, plans for technological development and product innovation,
the amount of any expenditures planned for new construction or
manufacturing, and any resulting increase in exports".4

74. Small acquisitions or the establishment of new businesses do not
require approval and are subject to less onerous notification requirements.
In these latter cases, the investor must state the projected number of
persons to be employed and the projected amount to be invested in the first
full year of operation. However, the latter requirements are not legal
commitments and are not enforced by Investment Canada or other public
authorities.

75. Criteria used to assess the effect of an investment under review
include its potential impact on economic activity, in particular in such
areas as competition, productivity, technological development and
competitiveness, its compatibility with national and provincial policies,
and the participation of Canadians. An investment will be approved if the
Minister is satisfied that it will bring net benefits, as judged by these
criteria, to Canada.

76. Once an investment has been approved, the foreign investor is
required to submit information, from time to time, at the request of
Investment Canada, to determine whether the investment is being carried out
in accordance with the application and any pledge made by the investor.
Monitoring by Investment Canada consists, in most cases, of a single
evaluation 18 months after implementation of the investment.

77. Reflecting its "open for business" approach, Investment Canada has,
to date, approved all reviewable applications. In 11 per cent of the
reviewable cases, acceptance was made contingent on performance
commitments. Most of these pertained to R&D undertakings in
high-technology sectors, Canadian participation in oil and gas production,

3Indirect acquisitions between CAN$5 million and CAN$50 million are subject to review
if the total value of Canadian assets represents more than 50 per cent of the total
international and domestic assets.

4United nations Centre for Transnational Corporations (1988). National Legislation and
Regulations Relating to Transnational Corporations, New York, p. 235.

5Investment Canada, The Opportunities and Challenges of North American Free Trade: A
Canadian Perspective; Working paper Number 7, April 1991; p. 44.



C/RM/S/25A
Page 27

and product mandating and production levels in the manufacturing sector.
A firm's commitment to performance criteria is legally binding. However,
Investment Canada does not hold investors accountable for factors clearly
beyond their control. To date, the Government has not resorted to
litigation with any foreign investor concerning commitments made to
Investment Canada.

(ii) Sectoral policies

78. On 25 March 1992, the Canadian Government announced a significant
easing of restrictions on foreign investment in the oil and gas industry.
The former official target of attaining a level of 50 per cent Canadian
ownership in oil and gas production has been dropped, as have
Canadianization requirements applied to foreign acquisitions of existing
foreign-controlled businesses. The outright prohibition on the sale of
healthy Canadian oil and gas companies has been abolished. although foreign
acquisitions remain at present subject to review above a threshold of
CAN$5 million. The Government intends to introduce legislation to amend
the Investment Canada Act to raise the threshold level for review for U.S.
investors in this sector to CAN$150 million, on a par with the threshold
for U.S. investors in other "unrestricted" sectors. Reviewable foreign
investments will continue to be subject to the "net benefit" test on the
same basis as in other sectors.

79. Generally, foreign investments in uranium mining, fishing, cultural
industries, transportation, telecommunications, and in financial sectors
remain subject to specific restrictions.

80. Federal policy limits foreign ownership in the uranium industry at
the stage of first production to 49 per cent (raised from 33 per cent in
1987). Higher levels of foreign ownership may be allowed if it can be
established that the property is in fact Canadian-controlled. Exemptions
can be granted if Canadian investors cannot be found.

81. Investment Canada reviews both new businesses and acquisitions of any
size in areas involving cultural heritage or national identity, with the
purpose of ensuring that such businesses are controlled by Canadians.
Areas affected include publication, distribution and sale of books,

6Investment Canada. op. cit.

7In fact, half of industry revenues are actually generated by Canadian controlled
companies.

8While these limits apply to the control of production, foreign investment is
encouraged in exploration and development. According to the Department of Energy. Mines and
Resources, in 1990 the percentage of annual exploration spending accounted for by
non-residents was 66 per cent.
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periodicals and newspapers; film and sound recordings; and broadcasting.
Investments in new or existing businesses in the publishing industry are
regarded favourably if enacted through joint ventures maintaining Canadian
control. In both publishing and distribution, investment in
foreign-controlled businesses is allowed if control is transferred to
Canadian interests at a fair market value within a reasonable period of
time (two years). In film and video distribution, a foreign investor may
establish a new business if it is confined to importation and distribution
of proprietary products. In telecommunications and broadcasting, foreign
ownership is limited to 20 per cent.

82. In fisheries, only Canadians or Canadian-controlled corporations are
permitted to obtain the required fishing licence.

83. In the transportation sector, Canada maintains a limit of 25 per cent
on foreign ownership in companies engaged in commercial air transportation.
In marine transport, commercial activities within the 12-mile territorial
sea are limited to Canadian flag ships (see also Section V.3(iii)(b)).
There are, however, no restrictions on foreign ownership in the Canadian
maritime sector.

84. Non-U.S. foreign ownership of the Canadian banking system is limited
through ceilings on total non-U.S. Schedule II foreign bank assets, which
must not exceed 12 per cent of the total domestic assets of all banks in
Canada. The collective non-U.S. foreign ownership of Schedule I banks is
limited to 25 per cent (an additional 10 per cent widely held rule applies
equally to residents and non-residents). Furthermore, non-residents (other
than U.S. persons) cannot acquire more than 10 per cent individually, and
25 per cent collectively, of any class of shares of a federally-chartered
Canadian-controlled life insurance and trust or loan company.

85. With respect to federally-incorporated financial institutions, new
legislation will take effect later in 1992. It is intended to continue the
process of dismantling traditional barriers among segments of the financial
sector and to allow financial institutions to compete more directly with
each other; cross-ownership among subsectors will be facilitated (for

9There are two categories of banks in Canada, Schedule I and Schedule II. Schedule I
banks are widely-held Canadian-controlled commercial banks which control the majority of
Canadian bank assets and are the dominant supplier of consumer and commercial credit
Schedule II banks are mainly closely-held subsidiaries of foreign banks and have the
business powers as Schedule I banks. Their size is controlled through regulatory approve of
their capital bases. Foreign ownership of the six largest (Schedule I) Canadian bank has
declined over the last fifteen years, from 25 to 5 per cent. (According to Economic concil
of Canada (1988). Open Borders: An Assessment of the Canada-U.S. Free Trade Agrement,
Discussion Paper No. 344. Ottawa.) In the context, it might be mentioned, both as possible
cause and effect, that bank profitability in Canada has been below the average of coporate
as well as other financial services.
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example, banks will be allowed to own trust and loan companies, and
insurance companies may own trust and loan companies). According to the
Canadian Government, the reforms will expand the business powers of all
financial institutions operating in Canada, whether foreign- or
Canadian-controlled, and introduce a number of changes in ownership
policy.

86. Restrictions on foreign ownership have been imposed in the course of
privatization of some Crown Corporations. The Canadian Government has
noted that such restrictions are developed on a case-by-case basis,
depending on the nature of the firm, the economic sector, and other policy
considerations, including the foreign ownership policy pertaining to the
relevant industry (see also Section IV.4(i)(g)). The relevant provisions
are generally included in the enabling privatization legislation and can be
changed only with an amendment to that legislation.

(iii) Provincial legislation

87. Each province has its own statutes of incorporation as well as many
other legislative arts imposing ownership regulations. Thus, while
federally incorporated companies can carry on business in any province in
Canada, a company incorporated under the laws of a province cannot carry on
business in another province without a licence. A foreign corporation
would need to obtain an extra-provincial licence from the relevant province
or provinces.

88. Provincial legislation may impose additional restrictions on
non-resident ownership in specified sectors, including agriculture, mining
and trust and loan companies. For example, under the Alberta Energy
Company Act, only Canadian citizens are eligible to purchase, own or hold
voting shares in the Alberta Energy Corporation. Under the Ontario Energy
Corporation Act, the total number of shares held by non-residents must not
exceed 10 per cent.13 Overall, however, the Canadian Government has
indicated that foreign ownership restrictions by the Provinces are not

10For example, Schedule II bank designation will include banks that are owned by
foreign, widely-held, regulated non-bank financial institutions.

11Restrictions on foreign ownership have been placed on Canadian ArsenaIs
(25 per cent). Teleglobe (20 per cent), Canada Development Corporation (25 per cent).
Air Canada (25 per cent), Cameco (formerly Eldorado Nuclear) (20 per cent of voting rights),
Petro-Canada (25 per cent) and Nordion (25 per cent) among the 21 privatization initiatives
completed since 1984.

12Under the British Columbia Minerals Act, the issuance of a free miner's certificate
is limited to a Canadian citizen or permanent resident or a Caradian corporation; the
provincial Government may authorize its issuance to a non resident (United Nations Centre for
Transnational Corporations, op. cit.) .

13United Nations Centre for Transnational Corporations, op. cit., p. 241.
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extensive and that existing requirements relate mainly to ownership of land
and to entry into the financial services sector.

(iv) Effects of the Canada-U.S. Free Trade Agreement

89. Under the Free Trade Agreement, Canada and the United States have
extended national treatment to each other's investors, with some
exceptions. Existing restrictions applied by both Canada and the
United States are "grandfatheredd".15 The threshold level for review of
direct investments by United States' investors in "unrestricted" sectors is
higher than for non-U.S. investors. Over the first four years of the
operation of the Agreement, the threshold level has been raised to
CAN$150 million (in constant 1992 prices); indirect acquisitions in which
ownership of the parent firm changes hands are no longer subject to
review.16

90. The United States and Canada agreed not to impose certain performance
requirements on each other's investors: minimum equity,
import-substitution, local content, domestic purchasing and export
performance requirements. This does not, however, prevent Canada from
negotiating specific requirements in individual cases, for example with
respect to research and development efforts, technology transfer or
employment of Canadian workers.

91. In the financial services sector, U.S. financial institutions are
exempt from the foreign ownership restrictions regarding
Canadian-controlled financial institutions and the restrictions on the size
of foreign banks assets (see above).

14Canadian provincial and municipal Governments and American state and local
Governments will be subject to the provisions of the Agreement relating to investments.

15Under the FTA, the Government has retained the right to limit the participation of
foreign investors in the sale (privatization) of a Crown Corporation in existence at the time
of entry into force of the Agreement. These limitations cannot be made more restrictive once
the privatization has been completed. For Crown corporations established since the entry
into force of the FTA, an ownership restriction may be imposed on the initial sale but not on
a subsequent sale. In the event that a '.S. investor is required to divest control of a
cultural business indirectly acquired, Canada has agreed to offer the fair market value.

16The dispute settlement provisions of the FTA do not apply to decisions by Investment
Canada (Article 1608.1).

17However, the 10 per cent wide-ownership provision for Schedule I banks, which applies
equally to Canadians and foreign persons, remains. Although U.S. banks continue to enter the
Canadian market as closely-held Schedule II foreign bank subsidiaries (as required from all
foreign banks), they are exempted from the ceiling on the assets of foreign bank subsidiaries
In Canada. In 1990, the share of the U.S. in foreign bank assets in Canada was 22 per cent
and in total bank assets 2.2 per cent. Notwithstanding the Free Trade Agreement, to date,
the share of U.S. ownership of banking assets in Canada has shown no change. Difficulties
experienced by the U.S. banking industry, as a consequence of the declining value of real
estate loans, may provide a partial explanation. The financial services provisions of the

(Footnote Continued)
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(3) Trends in Foreign Direct Investment in Canada

92. In recent years, Canada recorded strong direct investment inflows,
which in 1990 alone jumped from CAN$4.2 to CAN$6.6 billion. At the same
time, Canadian direct investment abroad has been falling. In 1990, net
direct investment inflows exceeded net outflows for the first time since
1974.

93. As shown in Chart III.1, the European Communities has replaced the
United States as the leading foreign investor (in terms of annual inflows)
in Canada. However, direct investment flows are very volatile and, in
terms of stocks, the United States remains the largest foreign investor in
Canada overall (see below).

Chart 111.1
Direct investment inflows (net), 1984-90
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(Footnote Continued)
Free Trade Agreement do not apply to provincial regulation of trust and loan companies and
securities markets in Canada. Liberalization of foreign access to Canadian securities
markets occurred in Ontario, Quebec and British Columbia prior to the Free Trade Agreement
when non-residents were allowed to own up to 100 per cent of existing securities firms.
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94. In line with global trends, U.S. investment stocks in Canada grew at
a mere 4.4 per cent annually between 1981 and 1990, while Japan and the EC
increased the levels of their investments by annual rates of over
20 per cent and 11½ per cent, respectively. At present, the
United States accounts for more than three-fifths of foreign investment
capital stocks in Canada, the EC for less than one-quarter and Japan for
some 4 per cent (Chart III.2). U.S. investment is concentrated in the
manufacturing sector, of which more than one-fifth is in transportation
equipment, whereas EC members are particularly active in financial services
(Chart III.3 and Table AIII.1). Overall, foreign ownership (ownership of
corporate assets) in the manufacturing sector is currently about
45 per cent.

Chart III.2
Foreign direct investment stocks in Canada, 1985-89
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Statistics Canada.

18By 1989, the U.S. share in global investment stocks had declined to 28 per cent from
46 per cent in 1980. The EC share had grown to 41 per cent and that of Japan had tripled to
12 per cent by 1989. (A. Rugman and A. Verbeke, "Foreign Direct Investment in North America:
Current Pattern: and Future Relationships in Canada, the United States and Mexico",
Conference Paper, How is Free Trade Progressing?, University of Toronto, November 1991.)
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Chart 111.3
Stocks of foreign direct investment in Canada

by industry, 1984 and 1989
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95. Direct investment by multinationals finds a counterpart in
intra-industry and intra-firm trade. Intra-firm transactions are
estimated at more than two-thirds of Canada's total merchandise trade.19
The motor vehicles sector; particularly under the Auto Pact (see
Section V.3(iii)), has played a prominent role in this context. Recent
increases in foreign investment capital in Canada from other than U.S.
sources are mirrored in the increase, although from a relatively low level,
of intra-industry trade with other partners (Section I.2).

96. Views differ as to the expected effects of the FTA on United States
trade and investment in Canada. Some studies suggest that the removal of
trade barriers will have little significant impact on direct U.S.
investment; on the other hand, a 1987 survey of United States'
multinationals in the manufacturing sector showed expectations of increased
investment and intra-firm trade.

19Government of Canada, Canada's Prosperity: Challenges and Prospects, Ottawa.

20See A.M. Rugman (1990). Multinationals and Canada-United States Free Trade, Columbia
(South Carolina).
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IV. TRADE POLICIES AND PRACTICES BY MEASURE

(1) Overview

97. Although the basic structure of Canada's trade-related policies has
not changed in the last two years, a number of significant developments
have taken place. These include the implementation of the Canada-U.S. Free
Trade Agreement, a substantial reduction in outstanding anti-dumping
actions, lower federal subsidization towards manufacturing industry, and
some progress in harmonizing federal and provincial policies with an impact
on trade.

98. Canada's tariff system remains highly complex and multi-layered, with
many preferential and confessional rates. The country coverage of the
General Preferential Tariff has recently been extended, and some items have
been added. Under the Free Trade Agreement, the elimination of tariffs
between Canada and the United States has accelerated. Apart from support
for the wine and grape sectors, the Canadian Government has not launched
new subsidy programmes designed to facilitate adjustment processes
resulting from trade liberalization under the FTA.

99. Financial assistance to the manufacturing sector by the Department of
Industry, Science and Technology has declined since 1987-88. The recent
recession appears, however, to have triggered some new initiatives
(Section IV.4(ii)(b)). In agriculture, a series of ad hoc programmes over
the past years responded to a perceived need to shield farm incomes from
the price effects of international subsidy competition. Two major new
programmes, introduced in 1991, are designed to improve the stability of
farm revenues and incomes with respect to market fluctuations (GRIP and
NISA; see Section V.2(iii)).

100. Some headway has been made towards harmonization and co-ordination of
federal and provincial support to agriculture. Subsidies by the provinces
for non-agricultural purposes are, by contrast, not subject to
notification, consultation or coordination procedures. Nor have there been
efforts towards improving transparency, let alone establishing common rules
for State aid to industry. It is difficult to assess whether joint

¹In the supply-managed dairy sector, a rebate programme for dairy ingredient users has
recently been set up, jointly funded by producers and processors without direct financial
involvement of the Government (Section V.2(i)).

21n 1989, the provinces and the federal Government agreed to establish (i) a common
set of rules for red meat tripartite stabilization plans; (ii) greater discipline and a
more uniform level of support; and (iii) harmonized federal/provincial programmes. The
agreements contain benefit ceilings, guidelines and criteria for measuring net benefits. A
committee of experts and a Secretariat have been established. Work has begun on extending
the net benefit calculations to all agricultural commodities.
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federal-provincial schemes, while ensuring a certain degree of commonality,
have replaced provincial subsidies or triggered complementary initiatives.

101. In the field of Government procurement, the federal and provincial
Governments have aimed at establishing a common policy framework, including
the abolition of preferential purchasing practices in certain areas.
Similar efforts are being made to make compatible provincial and federal
regulations on agricultural and food products and, thus, to eliminate
barriers to interprovincial trade in these products.

102. Canadian officials have confirmed that, despite a temporary loss of
momentum during the recession, privatization and deregulation continue to
remain on the political agenda. Major initiatives focus on oil, gas,
transportation and elements of telecommunications.

103. A fundamental reform of Canada's Competition Act in 1986 was aimed at
enhancing economic efficiency through opening markets, including for
imports. Despite certain legal gaps - for example, with respect to
anti-competitive practices based on provincial regulations - the Act, which
applies to virtually all sectors of the economy, has proved effective in
recent cases involving the abuse of market power through exclusivity
contracts, conspiracy and bid-rigging.

104. Cultural identity ranks highly as a Canadian policy objective. A
variety of measures are used to regulate market access on cultural policy
grounds; Canadian producers of goods and services deemed relevant also
benefit from tax exemptions and other forms of subsidization.

(2) Measures Directly Affecting Imports

(i) Tariffs, import levies and charges

(a) Basic structure

105. Historically, tariff protection in Canada, combined with
infrastructure development and migration policy, was aimed at promoting
industrial development and national economic independence.3 From its
inception by the Macdonald Government in 1879, Canada's National Policy
relied on import substitution in manufacturing, while seeking more

3In his budget speech on 14 March 1879. Finance Minister Tilley emphasized that "the
time has arrived ... (to) inaugurate a policy that will, by its provisions, say to the
industries of the country, we will give you sufficient protection; we will give you a market
for what you can produce ... The time has certainly arrived when we must consider whether we
will allow matters to remain as they are, with the result of being an unimportant and
uninteresting portion of her Majesty's Dominions, or will rise to the position, which, I
believe. Providence has destined us to occupy... (Cited in R. Berns (1988), The real story
behind Free Trade (A History of the Canadian Tariff)). See also Section IV.4(i) below.
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favourable access for the country's resource-based exports. 4It was not
until the early 1980s that this approach was finally abandoned.

106. Current tariff protection focuses on product areas usually considered
as labour-intensive, based on standard technologies.Cases inpointarerc
textiles, clothing, ships and boats, and footwear. These product groups
all exhibit tariff peaks of more than 20 per cent (m.f.n. rates).

107. The pattern of tariff application is highly complex. Tariff rates on
individual items may vary depending on the area of origin and the end use
in Canada. A multi-layered system of tariff preferences exempts a wide
range of suppliers from the full application of m.f.n. tariffs. In
addition, confessional rates may supersede the basic m.f.n. rates whenever
an import is used for producing specified goods. The relevant rates can be
implemented through statutory amendments to the Customs Tariff or executive
order.

108. Most imports from the United States, by far Canada's largest trading
partner, enter duty free; remaining tariffs are to be eliminated by 1998
under the Free Trade Agreement (Section II.3).

109. In addition to the Free Trade Agreement, Canada maintains a number of
other bilateral and multilateral arrangements: (i) the General
Preferential Tariff (GPT) extended to developing countries and countries of
Central and eastern Europe; (ii) the Least Developed Country Tariff
Treatment, granting duty-free rates for all GPT-eligible products;
(iii) the British Preferential Tariff (BPT), which applies to all
Commonwealth members (with the exception of the United Kingdom) and covers
a limited range of items; (iv) CARIBCAN, a trade and economic development
programme, which broadens existing duty-free treatment to cover imports
from beneficiary Commonwealth Caribbean countries; (v) the
Canada-Australia Trade Agreement (CATA) and the Canada-New Zealand
Agreement on Trade and Economic Co-operation, which provide British
Preferential Tariff (BPT) treatment or special rates of duty.

110. Imports from non-GATT contracting parties and from countries with
whom Canada has not concluded bilateral trade agreements enter under the
General Tariff.6 Duty rates are usually set at 35 per cent.

4This change of tack, aimed at making manufacturing more competitive, has even been
portrayed as a "revolution" (M. Hart. op. cit.).

5For example, a wide range of chemicals and plastics items are eligible for improved
access under the "Chemicals and Piastics Duties Reduction or Removal Order".

6Imports from Albania, the Democratic People's Republic of Korea, Libya, Mongolia and
Oman are currently subject to the General Tariff.
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111. Not all of Canada's tariffs are ad valorem. Numerous specific or
composite tariffs are applied, mainly on agricultural items such as dairy
products, meat and meat products. In the field of agriculture and
processed food and agricultural products (HS Chapters 1-24), almost
one-quarter of all tariff lines bears specific tariffs.

112. As noted in the first TPRM report, the complexity of the tariff
system hindered the calculation of applied rates for individual items and
specified suppliers. Canada's average applied tariff, across all products
and sources (established on the basis of customs duties collected and the
value of total imports), declined from 3.7 per cent in 1988 and 1989, to
3.4 per cent in 1990 and 3.3 per cent in 1991.7

(b) Recent developments

113. Canada's basic tariff policy, including the application of duty
drawbacks, remissions, tariff quotas and surtaxes, has not changed over the
past two years.8 A number of modifications, affecting m.f.n. imports and
U.S. supplies under the Free Trade Agreement, have been introduced through
tariff amendment orders. Overall,19 such orders were issued between
January 1990 and December 1991.9 In addition, over 70 duty remission
orders were passed over the same period. Many of these made technical
amendments to existing remissions; others provided tariff relief for
specified goods or to specified importers.

114. Remissions during the fiscal year 1990/91 totalled CAN$868 million.
Of these, CAN$747 million were rebated in the context of conditional
orders, establishing end-use or performance requirements. Motor vehicle

7Table AV.1 presents applied tariffs (duty paid in per cent of total imports) for
individual Tariff Study Categories in 1988 and 1991. Changes in tariff levels between both
years may have resulted from (i) tariff adjustments, in particular in the context of the
implementation of the Canada-U.S. Free Trade Agreement: and (ii) changes in the country
and/or product structure of imports.

8See also Section IV.2(ix).
Tariff remissions, according to the Canadian Government, are an instrument for

exceptional circumstances, for example, to rectify anomalies on inequities in the tariff
structure. In some cases, including motor vehicles, remissions are subject to specified
export performance requirements. All performance-based schemes are to be phased out under
the Canada-U.S. Free Trade Agreement until 1 January 1998.

The Home Consumption Drawback Programme provides for duty refunds on imports used for
the manufacture of specified goods (e.g. fertilizers). Duty drawbacks in the context of
export and inward processing programmes are granted or goods re-exported without processing
or on goods consumed in the manufacture of exports (the inward processing provisions allow
the importer to post securities rather than pay duties on importation). The drawbacks for
exports to the United States are to be eliminated by 1 January 1994.

Under the Machinery Remission Program, duty relief is granted for machinery imports for
which no reasonably equivalent Canadian substitutes are available.

9These amendments were aimed at (i) restoring rates which have been raised by the
introduction of the Harmonized System in January 1988, (ii) implementing obligations under
the Canada-U.S. Free Trade Agreement, (iii) reducing input costs for Canadian industry, and
(iv) rectifying tariff anomalies.
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manufacturers enjoyed export-based duty remissions of CAN$8.5 million in
1990/91, as compared with CAN$11.2 million in 1989/90. Tariff rebates
under the Customs Tariff, for example in the context of inward processing
programmes, are not public and thus not included in these figures.

115. Drawback payments amounted to CAN$439 million in 1990/91, up from
CAN$394 million the year before.

116. In February 1992, Canada eliminated its m.f.n. tariffs on a variety
of household and consumer goods. Imports of these items had amounted to
some CAN$1 billion in 1991, with duties collected in the order of
CAN$60 million. Reportedly, the measure was aimed at reducing incentives
for cross-border shopping in the United States. Most of the products
affected are not produced in Canada.

(c) GPT treatment

117. The country ard product coverage of Canada's General Preferential
Tariff (GPT) has undergone some changes in recent years. GPT status was
extended to Namibia in October 1991 and the Czech and Slovak Federal
Republic in January 1992. A number of additional products were added to
the list eligible for duty-free entry under the Handicraft Goods Order in
August 1990.11 Table IV.1 shows suspensions and reinstatements of GPT
treatment during the past two years.

118. The product coverage of Canada's GPT scheme, like other GSP schemes,
is considerably wider in manufacturing than in agriculture. However, it
excludes a range of textiles and clothing articles, footwear, and some
steel products. In total, close to three-fifths of Canada's dutiable
tariff lines qualify for GPT treatment; the rates are normally set at
two-thirds of the m.f.n. rates or lower.12

10Nachrichten für AuBenhandel, 24 February 1992.
The products are video cassette recorders; microwave ovens; sewing machines; cameras

(other than single-use); electronic flash apparatus; camera lenses; photo enlargers;
videogame units and videogames; telephone answering machines; audio cassette recorders; TV
converters: electronic organizers; binoculars; irons; curling irons; automatic toasters;
indoor smokeless barbecues; rice cookers; aluiminium baseball bats; tennis racquets;
squash and racquetball racquets; soccer balls; halls for tennis, squash and racquetball;
basketballs; and volleyballs.

11Products under the Order include hand-carved picture frames, religious symbols and
statuettes (made from wood), and costume jewellery, hair pins and buttons (made from .oconut
shells and certain sea-shells). The products had not previously qualified for GPT tariffs.

121In 1987, slightly more that one-third of the dutiable imports from developing
countries actually benefited from GPT treatment; 47 per cent of all imports from developing
countries entered under zero m.f.n. rates. (Ann Weston (1991), "Barriers to Trade between
Canada and South Asia", Journal of Developing Societies, Vol. III.)
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119. The rules of origin applicable under the GPT are based exclusively on
a percentage criterion: at least 60 per cent of the ex-factory value of
the goods must have originated in one or more GPT beneficiary countries or
in Canada. Unlike some other industrial countries, Canada allows full
cumulation of production stages among all GPT beneficiaries and Canada.
The Canadian Government has never used its legislative authority to make
GPT treatment subject to product and/or country-specific ceilings. In
recent years, utilization of the scheme has remained relatively stable, in
the order of 75 per cent of eligible imports, which is high compared with
other GSP schemes.

120. Table IV.2 shows the tariff treatment of imports from five South
Asian suppliers in 1987. More than two-fifths of all deliveries from these
sources entered under full m.f.n. tariffs. This relatively large share
reflects product exclusions from GPT, particularly of textiles, clothing
and footwear articles, and factors such as rules of origin and failure to
apply for preferences. The applied tariffs on the dutiable items amounted
to 14½ per cent.

121. To alleviate the impact of the Canada-U.S. Free Trade Agreement on
the market position of developing countries, the Canadian Government has
offered further tariff cuts in the Uruguay Round negotiations on tropical
products. Developing countries are also expected to benefit from the
general reductions resulting from the negotiations on tariffs and
non-tariff measures. On request, Canada is willing to give specific
consideration to interests of developing countries where tariff access,
relative to the FTA, posed a problem. The Canadian Government has stated
that such changes would need to be agreed and implemented on a multilateral
basis.

122. Canada's current GPT scheme, due to expire in June 1994, will
undergo a complete review by that date.

(ii) Import controls and prohibitions

123. Since January 1990, Canada has introduced a number of new restraints
on textiles and textile products under the MFA (Article 4). Affected
suppliers are Colombia, India, Malaysia, Pakistan, Sri Lanka and Thailand.
Additional restraints, pursuant to Article 8(3) of the MFA, have been
imposed on imports from the United Arab Emirates (Section V.3(i)).

13Article 8(3) requires MFA participants to ensure (i) that trade restraints which
they maintain under the Arrangement are not more severe than their restraints on imports from
non-participants and (ii) that the operation of the Arrangement is not frustrated by trade
with non-participants.
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124. Outside the textile field, there are at present two import-related
mechanisms which affect marketing decisions by foreign suppliers to the
Canadian market. The mechanisms are based on arrangements negotiated in
the context of the Tokyo Round. In the cheese sector, exporting countries
have agreed to exert certain disciplines on their granting of subsidies and
not to undercut Canadian ex-factory prices.14 In the beef and veal sector,
the Canadian authorities hold quarterly meetings with representatives of
major exporting countries to discuss market developments. The discussions
serve to monitor beef and veal deliveries against the background of
Canada's Meat Import Act.

125. Apart from the above restraints on textiles, there have been two
further changes to Canada's Import Control List (ICL) over the past two
years. The inclusion of black bears in 1991, based on the Convention on
International Trade in Endangered Species of Wild Flora and Fauna (CITES),
was aimed at preventing international trade in bear skins and other
derivatives. Since October 1991, all trade with Haiti has been under
embargo (Table IV.3).

126. In late 1991, the Canadian Government introduced into Parliament new
legislation for the imposition of international trade sanctions. The
proposed act is intended to streamline current legal procedures; it would
allow the Government to prohibit or restrict imports or exports of goods
and services, financial and commercial transactions, and the operation of
air and sea links.

(iii) Import licensing and surveillance

127. Reflecting the sectoral focus of non-tariff border protection in
Canada, import licensing continues to be widespread in agriculture,
clothing and textiles. Licensing requirements and quantitative
restrictions on footwear were abolished in 1988. No procedural changes
have been made since the first TPRM report on Canada.

128. Since May 1991, under the Free Trade Agreement with the
United States, the Canadian Wheat Board no longer requires licences for
U.S. deliveries of wheat and wheat products. This reflects the finding
that support levels in the United States were lower than in Canada (see
Section V.2(iii) below). instead, importers of U.S. wheat have to complete

14Canada nas concluded such agreements with Austria, Switzerland. Norway, Finland.
Sweden and the European Communities. See, for example. GATT (1991). TPRM - Switzerland.
Geneva.

15The Act requires that orders restricting meat imports be implemented in December of
the previous year. Since 1985, such orders have been made and immediately suspended, thus
enabling the Government to take action if deemed necessary over the year (Section V.2(ii)).

16According to Globe and Mail. 13 December 1991.
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an end use certificate, issued by the Canadian Grain Commission, for all
supplies destined for human and animal consumption.

(iv) Anti-dumping and countervailing measures

129. The number of anti-dumping measures taken by Canada has fallen
significantly over recent years. While still high by comparison with other
developed markets, the total number of anti-dumping duty actions currently
in force is considerably lower than at any time in the 1980s; it was cut
by half between the end of 1989 and 1991, from 117 to 63. The number of
price undertakings fell from 13 to 6 over the same period.17 The
involvement of U.S. suppliers has declined in parallel; 13 anti-dumping
cases in December 1991 compared with a peak of 21 in 1984 (Table AIV.1).
All measures are based on Canada's Special Import Measures Act (SIMA) of
1984.18

130. The lower number of anti-dumping actions results mainly from the
termination of measures on metal semi-manufactures, such as steel wires,
pipes and tubes, in the course of 1990/91. In many cases, this reflects
the operation of a sunset clause on collection of anti-dumping duties. (An
injury decision by the Canadian International Trade Tribunal (CITT)
automatically expires after five years unless the Tribunal has conducted a
review and determined that the decision should remain in force.)

17In September 1991, the Deputy Minister of National Revenue terminated three price
undertakings, involving exports of carbon steel welded pipes from Brazil. Luxembourg and
Yugoslavia, after two Brazilian companies were found to have violated the undertakings.
Deliveries from these sources, as well as from Turkey and Poland, were subsequently made
subject to provisional anti-dumping measures. (These cases are not included in Tables AIV.2
and AIV.3 which provide an overview of recent anti-dumping actions (initiations).)

18Under present legislation, the Department of National Revenue. Customs and Excise
carries out preliminary investigations of alleged dumping or subsidy cases. If complaints
are considered well-founded, an investigation is launched. On sufficient evidence of
injurious dumping or subsidization, the Deputy Minister of National Revenue, Customs and
Excise is mandated to issue a preliminary decision and to levy provisional duties (the
importer may post a security instead). While Revenue Canada continues the investigation to
establish the final dumping or subsidy margins, the injury question is referred to the
Canadian International Trade Tribunal. The Tribunal renders an injury determination with
respect to the production of like products in Canada (including the possibility that the
establishment of production might be materially retarded). If the Deputy Minister issues a
final determination of dumping or subsidization and the Tribunal finds that injury has
occurred, anti-dumping or countervailing duties are levied on all goods imported from the
date of the preliminary decision.

Price undertakings can be submitted to Revenue Canada only prior to the preliminary
decision.

The first anti-dumping clause was Introduced by Canada in 1888. Finance Minister
Fielding promulgated that whenever it appears to the satisfaction of the Minister of Customs
... that the export price or the actual selling price to the importer in Canada of any
imported dutiable article ... is less than the fair market value ... (it shall) be subject to
a special duty of customs equal to the difference between such fair market value and such
selling price..." (Cited in R. Berns (1988). The Real Story behind Free Trade (A History of
the Canadian Tariff)).
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131. The number of new anti-dumping cases (initiations) has also declined
since the mid-1980s, to 16 in 1988 and 11 in 1991. Of the latter cases, 10
occurred in the second half of the year and involved exports from EC member
States (4 cases), the United States (3), Austria, Japan, and Sweden.19

132. There is no clear trend in the evolution of original injury
determinations over time. The share of positive findings peaked at
100 per cent of all investigations concluded in 1986, followed by a low of
25 per cent in 1988. The proportion of positive findings in review cases
has decreased recently (19 per cent of the decisions in 1989-90 as against
36 per cent in 1980-84 and 56 per cent in 1985-88).

133. Chart IV.1 provides an overview of outstanding anti-dumping measures
by broad product categories.

Chart IV.1
Outstanding anti-dumping measures by product category,
year-end 1989 and June 1991
Number of cases
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Source: GATT Secretariat.

19Table AIV.3 presents Canada's new and review anti-dumping cases in 1990 and 1991.
About one-half of the investigations conducted during the period 1986 to 1989 resulted

in definitive measures, either duties (some four-fifths of all cases) or price undertakings.
Most undertakings related to steel products. In 1990/91, just over half of the initiations
led to definitive duties.
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134. The level of anti-dumping measures can also be traced in terms of the

manufacturing output covered. As shown in Chart IV.2, less than

0.6 per cent of domestic shipments of Canada's manufacturing industry were
estimated to be sheltered, at the end of 1990, by anti-dumping duties or
price undertakings. This compares with peaks of more than 1 per cent of

domestic shipments in the wake of the 1982 recession.

Chart IV.2
Evolution of anti-dumping actions, 1980-90
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Source: Canadian International Trade Tribunal - Research Branch.

135. The above estimates mask a wide variety of sector-specific findings.

On average over the 1980s, the share of domestic shipments shielded by
anti-dumping measures ranged between almost 8 per cent in the primary
metals sector and close to nil in the food industry.

136. Only tentative inferences can be made from these findings. For

example, the figures do not reflect the degree of protection (in terms of

the duty rates actually imposed), which varies widely between individual
actions and thus, most likely, between industries and over time. They do

not capture the potential accumulation of several measures in one industry

(there was no multiple counting). Nor are such estimates indicative of the
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20
possible impact of anti-dumping measures on trade and production. The
mere existence of anti-dumping legislation, and the threat of application
can, at least in principle, impinge on much larger segments of the economy.

137. A study by the research branch of the Canadian International Trade
Tribunal suggests three explanations for the varying number of anti-dumping
investigations over time: (i) fluctuations in domestic economic activity
and, as a consequence, in the vulnerability of domestic business to import
competition; (ii) a general trend towards greater world-market
orientation among Canadian industries and thus, not least in view of
possible retaliation, a less aggressive stance vis-à-vis dumped imports;
(iii) a strong Canadian dollar and the resulting price advantage for
certain import suppliers, which might have rendered dumping superfluous as
business strategy.

138. Recourse by Canada to Article 4:1(ii) of the GATT Anti-Dumping Code,
allowing in exceptional circumstances foranti-dumping measures on a
regional basis, has been relatively rare. Since the entry into force of
SIMA, less than ten such cases have been brought before the Canadian
International Trade Tribunal. In most cases, the Tribunal found either
that the region concerned did not constitute an "isolated market" within
the meaning of the Code or that no material injury had occurred. At year
end 1991, there were three regional anti-dumping duty actions, all related
to imports of agricultural or food products from the United States (onions,
potatoes, beer). In late 1991, the CITT initiated a review of one of these
cases (onions).

139. In accordance with the GATT Anti-Dumping Code, Canada's Special
Import Measures Act only provides for anti-dumping action against dumped
imports determined to cause material injury to the domestic production of
like goods. There is thus no possibility under the Act for a Canadian
company to initiate action against competing supplies, that cause material
injury to like products which the same company had produced abroad,
including in the United States, and imported into Canada. In the case of a
complaint by Ford Canada and General Motors Canada against allegedly dumped
Korean cars (Hyundai), the Canadian Import Tribunal, the predecessor to the
CITT, determined that there was no injury to the domestic industry. Two
elements of the Tribunal's decision are of particular relevance: (i) SIMA
requires that the Tribunal be concerned with material injury to the

20See, for example, GATT (1991). Trade Policy Review - European Communlties. Geneva.

21CITT, op. cit.

22Canada's Special Import Measures Act, Section 42(3), expressly refers to Article 4 of
the GATT Code.

23The relevant procedures for establishing dumping margins are outlined in Note IV.1.
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production in Canada, not to imports by Canadian producers. As a
consequence, the Tribunal found that the injury to GM did not arise in the
context of past and present dumping as the firm did not produce models in
Canada comparable to those imported by Hyundai; (ii) the Tribunal also
stated that it was restricted by SIMA to examine injury to the domestic
production of goods destined for domestic consumption. The finding
illustrates that SIMA cannot be used to remedy injury suffered on a North
American basis by highly integrated industries.

140. Under the Free Trade Agreement, Canada and the United States are
committed to work towards developing a "substitute System" for anti-dumping
and Government subsidies in their bilateral trade. In this context, the
Bureau of Competition Policy has endorsed the view of using competition law
- in particular provisions on predatory pricing and price discrimination2
as a "market-oriented alternative to existing anti-dumping policies".
However, business support for such an initiative appears to have been
rather mated. According to Canadian officials, this may reflect (i) a
preference by certain industries for anti-dumping as an effective
instrument to stop strong competitors and (ii) a lack of understanding in
business 6circles for the particular rôle and effectiveness of competition
policy. If no new regime is agreed upon and implemented before the end
of 1995, the FTA provides for a two-year extension of its existing
provisions. In the absence of a solution at the end of the extension,
either party would be allowed to terminate the Agreement on six months'
notice. Meanwhile, all amendments to existing anti-dumping or
countervailing law will apply to the other party only if explicitly
provided by the new legislation, if there has been prior notification and,
where requested, consultation.

141. As no substitute regime was agreed upon between the United States and
Canada, a bilateral dispute settlement mechanism has been set up to deal

24Anti-dumping issues are also currently under discussion in the context of the NAFTA
negotiations between Canada, the United States and Mexico (see Section II.3(i)).

25Bureau of Competition Policy (1989), Canadian Competition Policy: Its Interface with
other Economic and Social Policies - A Framewo-rk for Discussion. Ottawa.

Predatory pricing, in general terms, is defined under Canadian law as (I) selling
products in one region at prices lower than elsewhere with a view to lessening competition
substantially or eliminating a competitor, or (ii) selling products, for the same purpose,
at unreasonably low prices. Price discrimination means that a supplier charges different
prices to competitors who purchase similar quantities of an article. Predatory pricing and
price discrimination are treated as illegal practices (criminal offences) under the Canadian
Competition Act and may result in imprisonment of up to two years. See also Section IV.4(i).

The Bureau of Competition Policy suggests, however, that these provisions should be
adjusted if they are to be used in the FTA context.

26According to D. Ireland (1991). Enforcement of the Canadian Competition Act under the
Free Trade Agreement between Canada and the United States, Statement given at the
International Seminar on the Regulation of Economic Competition, Brasilia, .24-26 June 1991.

(Mr. Ireland is Director of Economics and International Affairs at the Bureau of
Competition Policy.)
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with complaints about anti-dumping or countervailing measures. Canada's
Special Import Measures Act has been amended accordingly. The Act now
allows for the binational panel established under the FTA,' which has
binding27authority, to review final determinations by the competent Canadian
bodies. The panel determines whether existing national law has been
correctly applied; panel procedures can be invoked only by the Governments
of Canada or the United States.

142. A total of. 20 appeals was filed with the panel between May 1989 and
Year-end 1991. Of these, 16 were complaints by Canada against anti-dumping
or countervailing duty determinations by the United States; half of the
eight Panel decisions given to date remanded at least part of the U.S.
determination for review and/or recalculation.

143. The number of countervailing actions by Canada continued to remain
relatively small. Three of the current measures relate to food imports
from the European Communities or individual EC member States. (One
concerning canned ham was reviewed and continued in 1989 and the others,
relating to canned pork-based 'luncheon meat and boneless manufacturing
beef, were affirmed in 1990 and 1991, respectively.) Three further
measures concern women's leather boots and shoes, refill paper and electric
motors from Brazil. A countervailing duty action on grain corn from the
United States, which was imposed in March 1987, expired in March 1992 (see
also Section VI.1(ii)). There are no new investigations currently
underway.

27The panel has five members. Each party nominates two panelists, the fifth is either
selected by mutual agreement, by the first four panelists or by lot, as the case may be.

28The Governments act either on their own initiative or at the request of a person who
would otherwise be entitled under the law of the importing party to commence domestic
procedures for judicial review of a final determination.
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Note IV.1 Determination of Dumping in Canada

The margin of dumping is defined as the difference between normal
value and export price of a product, as a percentage of the normal value.
The latter is in general established either on the basis of the exporter's
home market price (average or preponderant sales price during the period
under investigation) or by using a constructed cost approach. This
approach includes all costs attributable to the production of the goods
concerned, plus administrative and selling expenses and weighted average
profits (including sales at a loss). If profit margins cannot be
established empirically, Revenue Canada proceeds on a margin of 8 per cent.

Under SIMA, the relevant export price Is either the exporter's sales
price or, if lower, the importer's purchase price. Adjustments are made,
as necessary, for special arrangements such as sales on credit terms. If
the export price is deemed unreliable, for example because exporter and
importer are related, the first arm's length sale in Canada is taken as a
reference basis. In the absence of sufficient information, Canadian law
allows the export price to be established by Ministerial specification.

Normal values are converted into Canadian currency at the exchange
rate prevailing at the date of sale (or, if not available, at the date of
shipment). Dumping margins are then calculated for each transaction and
averaged over the reference period (normally six months, in exceptional
cases up to two years). In these calculations, only those transactions are
taken into account in which dumping was actually found to have occurred.
Any 'negative margins' are not allowed to affect the results. (The EC, for
example, treats such cases as if the margin was zero.)

A number of dumping findings in recent years covered both the
finished product and certain specified parts and components.

Revenue Canada may broaden the scope of anti-dumping actions from the
finished product to kits and knocked-down shipments whenever these are
considered as like products. This was the case, for example, in 1985 when
anti-dumping duties on electric motors (from Poland) were extended to
unpainted assembly parts in kit form. Other cases deemed to involve
circumvention of anti-dumping actions, for example, country-shifting of
assembly operations, would require a new investigation, including the full
injury enquiry by the Canadian International Trade Tribunal. Canada has
no specific legislation on "screwdriver-plant operations'.
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(v) Emergency trade measures

144. Canada's latest safeguard action under Article XIX of the GATT, on
women's and girls' leather footwear, was terminated in December 1988.

145. Table IV.4 provides an overview of Canada's recourse to the Isnapback
mechanism" under Article 702 of the Free Trade Agreement with the
United States. The mechanism allows for the temporary reinstatement of
m.f.n. tariffs on fruit and vegetables. It can be invoked once in
12 months for the items specified in the Agreement, either on a national or
regional basis (Section V.2(iv)).

(vi) Border measures to enforce intellectual property rights

146. The Canadian Customs Tariff allows for import prohibitions on
products that infringe copyrights or trademarks. As regards copyrights,
protection under Schedule VII of the Tariff is confined to printed material
and does not extend to records and the like (however, see below,
Prohibitions are imposed at the request of the copyright holder.
Criminal penalties for infringement of coHeights run up to fines of
CAN$1 million and five years of imprisonment.

147. Any intervention by the Customs against trademark infringements needs
to be based on an order by the competent court. Pending final
determination through adjudication at trial, the offended part (the right
holder) may request that the goods in question be detained. Once an
illegality is established under the Canadian Trade Marks Act, the court may
prohibit future importation.

148. In addition, civil remedies are available to stop the production,
sale or commercial distribution of counterfeits of any type in Canada,
irrespective of their origin or destination. Legal action may bS3initiated
by the right holder or his assignee for the Canadian market. It may
result in injunctions, damages or, in certain circumstances, seizure and
destruction of the goods concerned. Protection is accorded to all works
protected under the Bern, Universal Copyright and Paris Conventions,

290nce a book is listed in Schedule VII at the request of the copyright owner, no-one -
including the owner - is allowed to import it.

30Before the latest amendment to Canada's Copyright Act, in June 1988, the maximum
penalties were fines of CAN$200 and two months' imprisonment.

311n this case, a security needs to be lodged. The amount is fixed by court with a
view to covering possible damages or charges.

32However, Canadian customs services can intervene and exercise the court's order only
against the parties specifically named In the order and not against the goods as such.

33This Includes the registered user of a trademark if the owner falls to sue.
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irrespective of the nationality of the producer and the origin of the
product. Criminal remedies are available only against counterfeit
copyright or trademark goods and not against other infringements of
intellectual property.

(vii) Government procurement

149. According to estimates by the Canadian Government, federal Government
procurement totalled CAN$16 billion in 1989, with direct and indirect
imports accounting for some 26 per cent (CAN$4.2 billion; including
military purchases). Purchases covered by the Agreement on Government
Procurement were close to CAN$1.4 billion, awarded mainly to Canadian
suppliers (70 per cent), followed by the EC (20 per cent) and the
United States (9 per cent).

150. At the federal level, Supply and Services Canada (SSC) operates as a
common procurement agency with a mandate to provide Government departments,
agencies and boards with goods and a specified range of services. This
includes all purchases of military equipment and almost all procurement
activities subject to the Free Trade Agreement and the GATT34Code.
Chart IV.3 shows the sectoral pattern of SSC's purchases in 1990-91. The
threshold levels, applying to purchases for specified entities under the
Agreement and the Code, are CAN$31,000 and CAN$210,000, respectively
(1991).

151. The Canadian Government emphasizes that procurement contracts, at the
federal level, are essentially based on criteria such as operational
requirements, competition, fairness and accessibility. Purchases not
covered by Canada's international obligations may, however, be influenced
by additional regional and industrial policy considerations. Canada's
Industrial and Regional Benefits Policy aims at encouraging the
participation of domestic companies in public procurement and/or the
establishment 3of sustainable business activities in Canada as a result of
the purchase. The relevant provisions are said not to differentiate
between foreign and national bidders.

34Supply and Services Canada is responsible for about 45 per cent of total procurement
by federal Government departments; the remainder is purchased by the individual departments
on their own behalf.

35In areas not covered by the GATT Code on Government Procurement or the Canada-U.S.
Free Trade Agreement, the award of contracts exceeding CAN$2 million may be made contingent
on (1) "strategic benefits such as technology transfer by a prime contractor to its
Canadian suppliers, new management techniques adopted by Canadian companies in fulfilling a
contract, or the development of new commercial products in connection with the purchase, or
on (ii) the establishment of business activities that are competitive once the contract has
expired. In the latter context, the Canadian Government gave the example of a subsidiary
set up in Canada with an export mandate that is profitable and fits into the company's
long-term business plans.
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Chart IV.3
Main product groups purchased by Supply and
Services Canada (SSC), fiscal year 1990-91
Per cent

Instruments &
laboratory

Motor vehicles
2.6

Aircraft
3.1 components

3.5
Ammunition &
ex plosives

Furniture

5.9

CommunicationsOther equipment
38.2 1.

Fuels, lubricants,
Data processing oils & waxes

equipment 1 1.2

ions

14.3

Total goods procurement by SSC: CANS 4,992 million

Source: Government of Canada.

152. In addition, the Canadian Government continues to operate its
Canadian Content Policy on federal purchases not covered by the GATT Code
on Government Procurement or by the FTA. The Policy allows for the
granting of premiums of up to 10 per cent on the difference in foreign
content of competing bids.

153. Recent federal Government initiatives designed to improve access to
federal procurement markets include (i) a gradual shift from closed to
open bidding for purchases exceeding CAN$25,000 and (ii) Canada's
acceptance of obligation under the Free Trade Agreement, including the,
establishment of a Procurement Review Board. For procurement under the
FTA, the Board is mandated to receive complaints, conduct enquiries,
determine remedies and issue recommendations in cases where bidders feel
they have not been fairly treated. The Agreement stipulates that the
procurement entities concerned shall normally follow such recommendations'
(Annex 1305.3(g)).

154. Canada and the United States are committed to undertaking further
bilateral negotiations with a view to improving and expanding the
provisions of the Free Trade Agreement on Government procurement. The
negotiations are to be hold no later than one year following the conclusion
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of the current negotiations on the GATT Code on Government Procurement and
are to take into account the results.

155. Casual evidence suggests that preferential procurement practices at
the sub-federal level had a significant impact on certain markets. Power
generation equipment may serve as an example (Section V.3(v)). According
to the Canadian Government, such practices by the provinces, considered to
be 'Largely of an ad hoc nature, have taken the form of local price
discounts and local content requirements, payment preferences and other
geographically based supply conditions. There have been considerable
variations between provinces over time. It is however maintained that, in
general, federal and provincial Governments have refrained from imposing
legal restrictions which must be rigidly adhered to by the procurement
officers. According to the Canadian authorities, formal procurement
preferences, for example in the case of the Newfoundland oil and gas
initiatives (see Section V.3(vii)(c)), are the exception.

156. In the past five years, several initiatives have been launched with a
view to reducing restrictions on procurement and rationalizing procedures
among groups of provinces (although not with respect to imports). Under
the 'Western Agreement", Manitoba, Saskatchewan, Alberta and British
Columbia undertook to eliminate procurement barriers among each other as
from 1 April 1989. The Agreement covers purchases of goods and all
services, including construction. The three Maritime Provinces have
agreed on a "Maritime Provinces' Procurement Accord' with similar coverage
(effective from 2 April 1990).

157. The provincial and federal Governments, except for Quebec, recently
conclude38 an 'Intergovernmental Agreement on Government Procurement
(IGAP)'. The Agreement, signed in November 1991 by the federal
Government, will be fully implemented by 1996. It applies to goods
purchases worth more than CAN$25,000. Main elements are a commitment to
open and non-discriminatory procurement policies, provisions for dispute
settlement and an annual reporting requirement to the Committee of

36Reportedly. preferential procurement practices have also played a rOle in the supply
of hospitals. For example, an 11 per cent price advantage of an Ontario-based manufacturer
was deemed insufficient by the authorities of Quebec (1987/88). A contract with this firm to
supply hospitals in the Quebec City area was cancelled for unspecified reasons and given to a
Quebec-based company. (According to the Canadian Manufacturer's Association (1991). Canada
1993 - A Plan for the Creation of a Single Economic Market in Canada. Toronto.)

Not covered are purchases by hospitals, school boards, municipalities and all Crown
Corporations that do not act on behalf of Government departments. Exemptions for regional
economic development purposes are limited to exceptional cases and must be reported to a
Ministerial Working Group. Small value or emergency purchases may be exempt without such
reporting requirements. As distinct from the "Maritime Province's Accord" (see below), the
Agreement does not specify any threshold values.

38Quebec, though not party, has indicated its intention to adhere to the Agreement.
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39
Ministers on Internal Trade. Construction and services contracts, as
well as purchases by Crown Corporations, municipalities and other public
institutions, such as the liquor boards, are not currently covered by the
Agreement. However, negotiations on a eventual inclusion are continuing.

(viii) Voluntary restraints and similar arrangements

158. As noted in Section V.3(ii) below, the Republic of Korea maintains
restraints on exports of footwear, suitcases and handbags to Canada. The
Canadian Government is not aware of these restraints, nor of any similar
measures, apart from the cases mentioned in Section (ii) above, by foreign
Governments or industries. Also, according to the Canadian Government,
there are no ad hoc or permanent consulting mechanisms which may serve as
vehicles to encourage such restraints.

(ix) Local content schemes

159. Concessional duty schemes are applied by Canada mainly on clothing
and automotive products. The schemes provide for tariff reductions,
remissions or drawbacks contingent on specified performance requirements,
in particular minimum levels of use of Canadian inputs. A total of 13 such
schemes40for non-automotive products was identified in the first TPRM
report. All but one continue to apply (a duty remission order relating
to colour television tubes expired on 31 December 1990).

160. The duty remission schemes on motor vehicles, based on local content
provisions, are governed by Memoranda of Understanding between the Canadian
Government and Honda, Hyundai and Toyota (Section V.3(iii)(a)). These
Memoranda are not public. The programmes are scheduled to expire no later
than 1 January 1996 or 1 January 1998, in accordance with the Canada-U.S.
Free Trade Agreement.

161. Export financing by the Canadian Export Development Corporation is
contingent on a minimum Canadian content of 60 per cent. Similar
requirements seem to exist in the context of several support programmes by
the provinces (Section IV.3(iv)).

39A Procurement Review Board is to serve as final instance in a three-stage dispute
settlement process. Details are still to be worked out.

40See GATT (1990), Trade Policy Review - Canada, Table AIV.7, p. 368. In addition to
provisions under the Auto Pact. Canada applies performance based duty waivers to six textiles
and clothing products and seven other manufactures, including pleasure cruisers and front-end
loaders.
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(x) Rules of origin

162. The hierarchy of Canada's preferential tariff regimes is also41
reflected, to a certain degree, in the relevant rules of origin. No
changes have occurred since January 1990.

163. A dispute over the interpretation of rules of origin has recently
given rise to a complaint by Canada under Chapter 18 of the Free Trade
Agreement with the United States. The dispute focuses on the extent to
which interest charges paid by car manufacturers are to be counted as local
content (in order for motor vehicles to qualify for duty-free treatment,
their North American content must be at least 50 per cent). While, from
Canada's point of view, all interest paid in relation to land, equipment
and buildings used in making a car is to be included, the United State was
only prepared to accept the inclusion of interest on a mortgage. In
early 1992, this resulted in the United States imposing duties on some
Canadian-produced vehicles.

(xi) Standards and other technical requirements

164. Between January 1985 and November 1991, Canadian standardization
bodies issued more than 3,300 standards (518 since the first TPRM report).
Of these, 134 (66) were fully identical with existing international
specifications. In contrast, about one-third of all new standards adopted
over the past years have been genuinely Canadian, without any international
counterpart. No more than 2 per cent of the new standards are believed by
the Canadian Government to deviate significantly from established
international norms. According to the Government, such deviations mainly
reflect the need for more stringent national specifications, for example in
view of the county's climatic conditions. Moreover, legal considerations
may prevent the Canadian authorities from implementing international

41M.f.n. or British Preferential treatment applies whenever at least 50 per cent of the
production costs have been incurred within the relevant area. In contrast, the New Zealand
Tariff and the Australian Tariff require that at least half of the costs can be assigned to
producers in either of the countries or in Canada (bilateral cumulation). GPT and CARIBCAN
preferences are granted when at least30 per cent of the ex-factory price of the import is
attributable to one of the beneficiary countries or to Canadian production. To qualify for
the preferences for least developed countries (LLDCs), the relevant share is 40 per cent (to
be incurred in one or more LLDCs or in Canada).

In order for imports to benefit from U.S. tariffs or free entry under the Canada-U.S.
Agreement. they (I) must have been wholly obtained within the FTA area, or (ii) processed
or assembled in the area so that any third country component underwent a change in tariff
classification. or. in the absence of such a change, (iii) they must have obtained
50 per cent of their value in the United States or Canada. ((ii) and (iii) are subject to
certain additional qualifications, for example with respect to textiles and clothing.) In
addition, there must have been no further Processing or assembling in third countries.

See also the TPRH report by the Government of Canada.

42Financial Times. 8 January 1992.
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standards whenever these specify performance levels rather than basic
safety requirements

165. Since early 1985, Canada has notified 103 new standards or technical
regulations under Article 2.5 of the GATT Standards Code (this means that
the Canadian authorities took the view that the latter were not
substantially the same as existing international standards 04 regulations
and that they may have a significant impact on trade). Of these
notifications, 37 pertained to, agricultural products, food and beverages;
19 to communications and data processing; 10 to hospital and medical
supplies and drugs; 9 to hazardous materials; 8 to motor vehicles; 4 to
textiles and clothing; and 16 to a variety of other areas. A total of 57
new measures have been notified since the first TPRM report.

166. As a rule, standards and technical regulations are established at the
federal level. The number of new technical regulations by the provinces in
trade-relevant areas is estimated by the federal authorities not to exceed
some 70 or' 80 per year. In most cases, these regulations are based on
standards issued by nation-wide standardization bodies. Hence, according
to the Canadian Government, regulatory activities by the provinces have
rarely caused frictions. It is held that the respective areas of federal
and provincial competence are fairly well defined by law and practice and
that conflicts arising from occasional disagreement on the division of
power and responsibility can normally be settled through formal or informal
negotiations.

167. Where provincial regulations differ from federal requirements, they
tend, as a rule, to be less stringent. In such cases, provincial producers
and processors have on their local market a potential advantage over
interprovincial trade and imports. However, the provinces cannot legally
bar imports that conform to federal regulations. Canadian judicial
practice suggests that regulations by the provinces can be challenged
successfully before federal courts whenever their application results in
significant barriers to interprovincial trade (see also
Section IV.4(i)(f)).

168. Under Article 608 of the Canada-U.S. Free Trade Agreement, the
parties are committed to further negotiations in the areas of standards,

43The Canadian Government has mentioned. as an example, the Electrical Code in the case
of IEC standards.

4The bulk of notifications by Canada under Code did not allow 60 days and more - as
recommended by the Committee on Technical Barriers to Trade - for other parties to comment on
the content. Only one nut of 36 Canadian notifications during the period 1 January 1990 and
30 September 1991 was in line with this recommendation.

45The Canadian authorities point out that most production in Canada is destined for
national or international markets and must thus meet federal standards.
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accreditation and acceptance of test data. The negotiations are intended
to establish compatible standards and product approval procedures.
However, according to the Canadian Government, little headway has been
made.

169. In October 1991, the federal Government introduced an Energy
Efficiency Bill into Parliament. The Bill would allow the Government to
set minimum energy efficiency standards on equipment; to require labelling
of energy consumption; and to gather information on Canadian energy use,
including the use of alternative energies. In particular, the Bill
provides for the establishment of minimum energy performnce levels with
respect to imports into Canada and interprovincial trade. A first set of
regulations is intended to cover a range of household appliances such as
refrigerators, freezers, ovens and dishwashers. The regulations will be
subject to periodical revision in order to take into account new technical
developments. Compliance, monitoring and enforcement systems will be
developed by cooperation between the federal Government and thie provinces.

170. The Environmental Choice Program and the National Packaging Protocol
are prominent new initiatives to reduce the environmental impact of
economic activities, including consumption. The Packaging Protocol is
aimed at reducing waste generation by 50 per cent by the year 2000.
Emphasis is placed on information and education campaigns and the
development of new technical regulations. The Environmental Choice
Program, administered by Consumer and Corporate Affairs Canada, relies
essentially on increased transparency and better information. The
programme, based on Canada's Consumer Packaging and Labelling Act and the
Competition Act, establishes guiding principles for the use of
environmental claims such as recyclability and degradability.
Infringements may be construed as misleading advertisement and thus be
prosecuted under the relevant provisions of the Competition Act
(Section V.4(i)).

(xii) Other measures

171. The Government of Canada has confirmed, in the context of this
report, that it neither practices countertrade nor requires offset
purchases. This also includes activities by Crown Corporations, such as
Canada's Export Development Corporation, which in principle would not be
constrained by statute. No information on involvement of the provinces in
countertrade deals was available.

46The federal Government has announced that the initiative would be coordinated with
those provinces which regulate intraprovincial sales under complementary legislation. Also,
there would be careful coordination with parallel activities in the United States.

47The Protocol, developed by a National Task Force on Packaging, was endorsed by the
Canadian Council of Ministers of the Environment (CCME) in March 1990.
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(3) Measures Directly Affecting Exports

Mi) Taxes and other charges. tax exemptions

172. As noted in the first TPRM report, the Canada-U.S. Free Trade
Agreement requires the parties to phase out all export taxes, duties and
charges and duty drawbacks in their bilateral trade.

173. On 4 October 1991, Canada terminated an understanding with the
United States under which Canadian lumber exports were taxed. The tax,
originally set at 15 per cent, was intended to offset advantages conferred
on the Canadian softwood sector through forest management policies pursued
by the provinces. From Canada's perspective, the federal tax was no longer
justified because substitute measures, for example increased stumpage fees,
had been implemented at the provincial level. A Canadian official was
quoted as saying that, overall, he did not expect the charges collected
from the sector to change in future since the provinces were unlikely to
give up this source of revenue. The stumpage fee in British Columbia, the
largest lumber producer in Canada, contributed 5 per cent to the provincial
Government's total budget in recent years. Following the initiation of a
countervailing duty investigation by the United States, Canada brought the
matter before the GATT Subsidies Committee in49November 1991; a panel was
established in December (Section VI.l(ii)(b)).

174. Since February 1992, Canada has taxed cigarette exports (CAN$1.00 per
pack of 25 cigarettes). The measure is intended to discourage purchases by
Canadians in the United States. Reportedly, it was prompted by the fact
that exports of cigarettes to the United States increased considerably in
recent years (150 per cent in 1991), while domestic sales shrank. Some
four-fifths of the exports are said to have been smuggled back into
Canada.

(ii) Export controls and restrictions

175. Canada applies export controls for both strategic reasons, for
example in the context of COCOM or of international trade embargoes and for
a variety of non-strategic purposes. The latter include measures for

48According to Inside U.S. Trade, 6 September 1991.

49The investigation was self-initiated by the U.S. Department of Commerce after Canada
had withdrawn from the understanding. The investigation also includes the question of
whether allegedly restrictive export licensing practices on logs constitute a subsidy.

50Nachrichten for AuBenhandel, 24 February 1992.
For more details, including price comparisons, see Section V.2(iv).
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environmental protection, natural resource conservation and 41
preservation of endangered plants and animals (Montreal Protocol, CITES).
Table IV.5 provides an overview of the amendments to Canada's Export
Control List for non-strategic purposes since January 1990.

176. Haiti, Libya, South Africa and Yugoslavia currently figure on
Canada's Area Control List. All exposes to these countries, with specified
exceptions, require an export permit.

177. In 1990 and 1991, Canada decontrolled exports of a range of strategic
commodities and technical data to specified destinations, as agreed in the
framework of COCOM (Coordinating Committee for Multilateral Export
Controls) Liberalization focused on areas such as telecommunications,
computers and machine tools. According to the Canadian Government, the
modifications implemented in July 1990 reduced the total number of export
permits required by Canadian businesses by 40 per cent. Products removed
from the Control List included personal computers, telecommunications
equipment, and several electronic components.

178. Canada is a signatory to the Basel Convention on Transboundary
Shipments of Hazardous Waste. The Convention is expected to enter into
force by mid-1992 if it has been ratified by at least 20 countries. Within
the OECD, Canada has also participated in the drawing up of a complementary
agreement to the Convention, aimed at avoiding unintended effects on trade
in non-hazardous commodities such as steel scrap. However, the Canadian
authorities have expressed concern that, due to the limited country
coverage of both the Basel Convention and the OECD agreement, unjustified
trade impediments might nevertheless occur. Bilateral trade in scrap
metals with the United States is governed by a separate agreement, dating
back to the mid-1980s.

179. While all exports of unprocessed roe herring and salmon were
prohibited until 1990, exports to the United States are now allowed,
provided the fish is destined for U.S. consumption or processing takes
place there. Licensing requirements for herring, which figures on the ECL,

51For details see the first TPRN report.

52The trade embargo against Haiti is almost comprehensive. Exceptions are limited to
personal goods, settler's effects and the like.

In contrast, from January 1992, all exports of dual-use strategic goods as well as
non-strategic goods to South Africa are approved, provided they are not destined to military
or para-military end users. Similarly, most strategic and non-strategic exports to
non-military or para-military end users in Yugoslavia are approved. Shipments to Libya are
allowed, apart from goods contained in the Export Control List and oil drilling equipment.

53Statistics Canada, Summary of Canadian International Trade, December 1990.

54.According to the Canadian Government, the broad wording of the Basel Convention
would, in principle, also allow the imposition of trade restrictions on (non-hazardous) scrap
metals.
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ensure that other destinations, for example Japan, are only supplied with
herring processed in Canada. With respect to salmon, the same objective is
accomplished by a certification procedure involving rights to purchase at
sea (without landing the catch). Exports to the United States are limited
to 25 per cent of Canada's catch quota.

180. The Canada-U.S. Free Trade Agreement is based on the premise that, in
the absence of specific provisions, it will not affect the parties' rights
or obligations under the GATT concerning restrictions of bilateral trade in
goods. The Agreement establishes certain additional obligations with
respect to export restrictions for reasons of short supply or conservation
which could otherwise be justified under the GATT (Articles XI:2(a) and
XX(g), (i) and (j)). Article 409 of the FTA requires the party that takes
any such action to ensure that the other country's traditional share in its
total exports remains unaffected.

(iii) Voluntary restraints and similar measures

181. According to the Canadian Government, there are currently no measures
with a view tc restricting, discouraging or monitoring exports in
"sensitive" product areas. The monitoring of steel exports to the
United States under the Export and Imports Permits Act (EIPA), introduced
in June 1987, was terminated on 1 June 1990 as originally scheduled.

(iv) Extort assistance

182. Export assistance at the federal level may be provided as financial
aid (short-term financing, guarantees and insurance) or in the form of
export promotion and counselling services. Pivotal elements in the system
are the Export Development Corporation (financing activities) and the
Program for Export Market Development (promotion). Assistance is also
extended on a product-specific basis, for example through the Canadian
Wheat Board. In addition to federal initiatives, the provinces operate a
variety of export promotion schemes which, in some cases, also extend to
intra-Canadian trade.

183. In 1990 and 1991, Canada's ExDort Development Corporation (EDC)
extended loans of CAN$1,271 million and CAN$l,411 million, respectively.
Since the company, a Crown Corporation wholly owned by the federal
Government, operates on a financially self-sustaining basis, the rates are
at or close to market conditions. EDC also administers export financing
facilities on the Government's behalf. Lending in this context, deemed to
be in the national interest", is normally at more favourable rates. Loans
on the national account totalled CAN$198 million in 1990 and
CAN$244 million in 1991.

184. Reflecting its two-pronged lending activities, EDC also grants export
guarantees and insurance both on its own and on the national account.
While the former amounted to CAN$4.8 billion in 1990 and CAN$5.1 billion in
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1991, insurance and guarantees on the national account totalled
CAN$79 million in 1990 and CAN$124 million in 1991. Chart IV.4 shows the
geographical and sectoral pattern of these activities in 1990.

185. In order to "optimize" Canadian content, the Export Development
Corporation conditions its support activities on a minimum local content of
60 per cent. Applicants are required to fill in a Canadian Content Report.
EDC may contact the exporter to ensure that domestic supply sources are
taken into consideration if such supplies could contribute to a higher
Canadian context on a commercially competitive basis. In practice, the
Canadian content varies around 70 to 75 per cent.

186. Canada's Program for Export Market Development provides assistance
for export promotion activities, including participation in trade fairs,
trade missions and business travel. The programme was endowed with
CAN$18.3 million in 1991/92 (CAN$20.3 million in 1990/91) for
industry-initiated measures and CAN$14.8 million (CAN$13.9 million) for
Government-planned activities. These funds are repayable in the event of
success. As a rule, refunds are in the order of one-third for industry
initiatives and 15 per cent for Government initiatives.

187. Additional activities have been launched at the provincial level. A
recent example is a CAN$25 million initiative for export assistance,
announced by Quebec's industrial development agency (Société de
Développement Industriel de Qudbec) in September 1991. The programme is
aimed at diversifying the province's exports away from their traditional
markets in the United States and Europe. Export credits for medium and
long-term projects and tor durables can amount to a maximum of
CAN$2.5 million per enterprise. Only goods, services or projects with his
Quebec-content and favourable growth prospects qualify for support.
Annex I to this chapter provides an overview of export enhancement
programmes operated by the provinces in mid-1991.

55Liab'lities incurred on insurances and guarantees on the EDC's corporate account
totalled CAN$4.7 billion in 1990; liabilities on the national account amounted to
CAN$89 million (1990).

56For additional details see the TPRH report by the Government of Canada.

57The programme does not, however, specify minimum levels of Quebec content.
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Chart IV4
Finance and insurance activities by the Canadian
Export Development Corporation (EDC), 1990

a) Export financing by region and sector (per cent)
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(v) Other measures

188. Under the Canada-U.S. Free Trade Agreement, the U.S. customs user
free is waived on imports from Canada (Article 403). The fee is due to be
eliminated progressively by 1 January 1994. As stated by the United States
in the GATT Working Party on the Agreement, the waiver had been granted in
exchange of 'good and sufficient compensation".

(4) Measures Affecting Production and Trade

(i) Competition policy

(a) The evolution of Canadiau competition law

189. Barriers to entry, shielding established businesses from import
competition and new investors in the sector, are a necessary condition for
the continued operation of cartels and other collusive arrangements in a
market. Canada's economic history seems to suggest that the rise of
dominant firms and collusive practices went hand in hand with the erection
of import barriers. The country's first anti-trust law was passed in 1889,
one decade after massiv tariff increases had been implemented in the wake
of a great depression.

190. Under the Anti-Combines Act of 1889, conspiring, combining, agreeing
or arranging with the aim of lessening competition unduly" was treated as
a criminal offence. An amendment in 1910 provided the same treatment for
monopolies or mergers that operated, or were likely to operate, to the
detriment of consumers and producers. Predatory pricing and price
discrimination were added in 1935, resale price maintenance in 1952.
However, the law, as applied at that time, appears to have proved rather
toothless in practice, in particular with respect to merger and monopoly
cases.

191. Widespread concern about the situation of competition policy in
Canada resulted in a significant overhaul of legislation in 1975
("stage I amendments"). These amendments brought services markets within
the law; provided more detailed and effective rules on vertical

58For example, textile tariffs jumped from 17.5 per cent in 1874 to between 20 and
34.4 per cent in 1879.

59The following presentation is largely based on M.J. Trebilcock (1990), "The Evolution
of Competition Policy: A Comparative Perspective", in Fathewson et. al. (ed.), The Law
and Economics of Competition Policy. Vancouver.

60See'M.J. Trebilcock, op cit.

61See N.J. Trebilcock, op. cit. and OECD (1988), Competition Policy in OECD Countries
1986-1987, Paris,
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restrictions such as exclusive dealings, market restrictions, and refusals
to supply etc.; introduced a general prohibition on bid-rigging and
provided a limited right of private action. Under the amendments, the
Director of Investigation and Research in the Federal Bureau of Competition
Policy is responsible for public enforcement of the Act (see below). The
Director may make representations before any federal board commission or
tribunal in order to ensure the maintenance of competition. He may also
make representations before provincial regulatory boards or tribunals with
their consent. However, some central aspects of competition policy,
including definition and treatment of abusive market behaviour, remained
unresolved in the 1975 reform.

192. In 1986, Canada's new Competition Act entered into force. The Act,
complemented by the Competition Tribunal Act, 63 is considered to mark a
'watershed" in Canadian competition policy. Its main provisions
("stage II amendments') include more restrictive provisions on cartels,
allowing for legal action if there is circumstantial evidence of an
agreement which lessens competition unduly (without requiring direct proof
of communication among cartel members and their intent to limit
competition); bring State-owned corporations and banks under the law;
and establish the Competition Tribunal with the mandate, under civil law,
to review and/or prevent vertical restriction of competition (such as
exclusive dealing, tied selling, mallet restrictions), the abuse of
dominant market positions, and mergers.

62The Bureau is part of the Department of Consumer and Corporate Affairs.
Boards and tribunals before which the Bureau has intervened since include the Canadian

Transport Commission (now the National Transport Agency), the Canadian Radio-television and
Telecommunications Commission (CRTC; Section V.3(v)(b)), the National Energy Board, and the
Canadian International Trade Tribunal (CITT).

As regards the CITT, the Director may give his opinion on whether the enactment of
anti-dumping actions would be in the public interest. Thus far, there have been three such
cases, including a recent proceeding pertaining to beer imports from the United States.

In a ruling of 26 August 1991, Canada's Federal Court ordered the Canadian
International Trade Tribunal to reconsider its decision not to disclose confidential
information on this anti-dumping case to the Director of Investigation and Research. The
Court maintained, however, that the Director has no legal standing to appear as an Interested
party before the CITT. (International Trade Reporter, 11 September 1991).

Apart from the above functions under Sections 125 and 126 of the Competition Act, the
Director has statutory responsibilities by virtue of additional federal Acts of Parliament
(e.g. the Shipping Conferences Exemption Act and the Copyright Act). According to the
Canadian Government, these provisions are aimed at protecting the public interest in
competition also in regulated areas of the economy.

63C. Green (1987), 'Industrial organization paradigms, empirical evidence, and the
economic case for competition policy", Canadian Journal of Economics, Vol. 20, No. 3.

64This appears to exclude the possibility of combating tacit arrangements and collusive
practices that have not explicitly been agreed upon, whether formally or Informally.

65The Tribunal is composed of up to four members of Canada's Federal Court and up to
eight lay members, to be appointed by the Minister of Consumer and Corporate Affairs after
consultations with an advisory committee. The Chairman of the Tribunal is drawn from among
the Federal Court appointees. Questions of law are to be decided only by the Judicial
members of the Tribunal, other questions by both groups. Panels on individual e-ases,
comprising three to five members, are always chaired by one of the judicial members.
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193. The Competition Tribunal is an administrative tribunal with strictly
adjudicative functions; it has injunctive and divestiture powers.
Proceedings are opened upon application by the Director of Investigation
and Research. Exerting his investigatory and enforcement powers under
the Act, the Director can order inquiries, the production of documents and
returns of information under oath (subject to supervision by an independent
judicial authority).

194. The Tribunal's decisions may be appealed to the Federal Court of
Appeal and, in last instance, to the Supreme Court of Canada.

(b) Main features of the Competition Act

195. The purpose clause of the Canadian Competition Act states the
objectives of maintaining and encouraging competition bin order to promote
the efficiency and adaptability of the Canadian economy, in order to expand
opportunities for Canadian participation on world markets at the same time
recognizing the role of foreign competition in Canada, in order to ensure
that small and medium-sized enterprises have an equitable opportunity to
participate in the Canadian economy and in order to provide consumers with
competitive prices and product choices."

196. Following these principles, the Competition Act proscribes the abuse
of market power. Section 79 prohibits dominant parties from engaging in
anti-competitive practices that would lessen competition substantially. In
this context, a situation is considered as "dominant" when one or more
persons substantially or completely control a market throughout Canada or
any area thereof. The Act also gives a non-exhaustive list of practices

66The only exception are specialization agreements which may also be taken up on
application by private parties. (Specialization agreements are aimed at exploiting economies
of scale or other gains from rationalization through both parties discontinuing specified
segments of their production programme. The term, as defined in the Competition Act
(Section 85), also covers commitments to buy certain articles exclusively from the other
party.)

67The Director acts independently from political instructions; he may even initiate
investigations involving his own Minister. This was the case in 1985 when the Minister
attempted to mediate between the Pharmaceuticals Manufacturers Association of Canada.
representing multinationals engaged in producing or importing brand-name prescription drugs.
and the Canadian Drug Manufacturers Association, the umbrella organization of generic dreg
producers, with the aim of reaching a compromise on the question of compulsory licensing
(Section V.3(vi)). The matter was discontinued because the Director found that the agreement
between the parties did not lessen competition unduly. (OECD (1987), Comnetition Policy in
OECD Countries 1985-1986, Paris).

68The term of 'substantial or complete control" of a market is not defined in the Act.
The Competition Tribunal has recently held that 'substantial or complete control' is
synonymous with market power and, thus, the ability to set prices above competitive levels.
This in turn depends on factors such as market share and the existence of entry barriers
(institutional barriers, economies of scale and sunk costs).

In defining the relevant market, geographically and In terms of product, the
Competition Tribunal appears to have followed an eclectic approach. Factors taken into

(Footnote Continued)
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69
deemed to be anti-competitive. However, these are not prohibited per se
and might be condoned under an efficiency defence. Pursuant to
Section 79(4), the Competition Tribunal is required to consider if such
practices resulted from superior competitive performance.

197. Many vertical restraints of competition (refusals to supply,
consignment selling, tied selling, exclusive dealings etc.) are also
subject to case-by-case analysis to determine their impact on competition.
The Competition Tribunal may issue a cease-and-desist order. Relevant
factors to be considered in this context would include the availability of
substitute products, the market position of the participants, effects on
competing suppliers and potential efficiency gains from the arrangement.

198. Few such restraints have been brought before the Tribunal to date
(only two between 1976 and 1988). In many cases, for example of refusals
to deal, the Bureau of Competition Policy appears to have been rather
successful in explaining,the legal situation directly to the companies and
thus to provide redress.71

199. In contrast, price maintenance, price discrimination and predatory
pricing are treated as criminal offences. These fall outside the
competence of the Competition Tribunal and are judged by all-purpose

(Footnote Continued)
consideration include the physical properties of a product, observable differences in end
uses or consumer preferences, historical price relationships, shipment patterns.
transportation and switching costs, institutional barriers and indicators of product
substitutability like price elasticities.

69These Include aggressive pricing, acquisition or freight equalization practices in
order to prevent a competitor from entering into or expanding in a market or to eliminate him
from a market; temporary use of fighting brands to discipline or eliminate competitors;
pre-emption of scarce facilities or resources required by competitors; buying up products to
defend existing prices; adoption of product specifications Incompatible with other products
in order to defend or conquer markets; exclusive arrangements with suppliers in order to
prevent competitors from entering or expanding in a market; selling articles below
acquisition costs to discipline or eliminate a competitor.

The most prominent case, thus far, under the abuse of dominance provisions appears to
have been restrictions by NutraSweet. Agreements by the company for the supply of aspartame
required exclusivity which. according to the Director of Investigation and Research, made it
difficult for competing brands to gain a hold in the Canadian market. The Competition
Tribunal found these requirements in contravention of the Act. The ruling suggests, however,
that the practice per se was not decisive, but its underlying purpose as well as the
stru-ture of the market. (This would imply, for example, that exclusivity that serves to
ensure efficient distribution channels might be condoned under the Act.) The ruling was
upheld by the Federal Court of Appeal in early 1992.

70According to M.J. Trebilcock, op. cit.

71In addition, as some sort of early warning system, the Director operates a Program of
Advisory Opinions. In this context, business persons may request an opinion on whether a
specified case would give grounds to initiate an inquiry. The opinion is not binding on
either side; the interested parties are still free to test a case before the Competition
Tribunal or the courts.

In 1990-91, the Bureau of Competition Policy gave 97 oral and 14 written advisory
opinions on matters other than misledding advertising.
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72
criminal courts. Deceptive marketing practices, including misleading
advertising, pyramid selling and promotional contests, are treated in the
same way.

200. However, not all such practices are being pursued with the same
intensity. Acknowledging that retail price maintenance may even prove in
the consumer's interest, for example by contributing to establishing and
ensuring additional channels of supply, the Dureau of Competition Polish
has been hesitant to devote significant resources to any such enquiries.
Moreover, the Bureau tends to tolerate price discrimination, if based or
market demand and cost conditions, as sound economic practice. Only three
such cases have been taken up since the 1930s.

201. Horizontal restraints, such as conspiracy to restrict trade and
bid-rigging, are considered criminal offences. Any such cases, whether at
the local, provincial or federal levels, are judged by criminal courts and
subject to substantial criminal sanctions. Observers have interpreted
Canada's policy stance as tougher than that of many European countries
where cease-and-desist orders are the principal remedies.76 In contrast,
it has been argued that Canadian law, and its applications by courts, seems
to provide more leeway for tacit collusion than, for example, the relevant
provisions under the Treaty of Rome and their interpretation by the
European Court of Justice. (EC legislation has been applied to concerted
actions by oligopolists, even in the absence of express agreement among
participants, while Canadian courts have tended to insist on explicit, even
if informal, agreement.)77

202. The Competition Act contains some exemptions for specified cases of
horizontal restraints, largely similar to U.S. and EC law. These include

72The sanctions imposed can be considerable (fines of up to CAN$10 million and
imprisonment of up to 10 years).

Cases under the criminal provisions of the Competition Act may be prosecuted, upon
referral by the Director of Investigation and Research, by the Attorney General of Canada in
the Federal Court of Canada or in provincial courts of competent jurisdiction.

73For example, in September 1985 the Federal Court of Canada issued an order of
prohibition requiring Sanyo Industries, a producer of TV sets, no longer to use the plaque
Made in Montreal by Sanyo Industries Canada Inc". The order was based on the fact that the
Canadian portion of the production, in terms of cost of direct material and/or labour and
related overhead, was significantly less than 51 per cent. (Director of Investigations and
Research (1990), Annual Report for the Year ended 31 March 1990, Ottawa).

74In contrast, enquiries into bid rigging or major cases of conspiracy (see following
paragraphs) are deemed to warrant higher priority.

75In contrast, Canada has been a very frequent user of anti-dumping remedies though
dumping could also be interpreted in terms of (regional) price discrimination. It may be
argued, however, that anti-dumping legislation is designed to fill a legal void in the
absence of international competition law.

76M.J. Trebilcock, op. cit.
77M.J. Trebilcock, op. cit.
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information exchange arrangements, certain forms of R&D cooperation,
arrangements to restrict advertisement, measures to protect the
environment, and specialization arrangements (which are subject to
registration by the Competition Tribunal). Export cartels are also
admissible in principle.78 In this context, however, Section 45(6) of the
Act excludes from legal cover any arrangements that result in a reduction
or limitation of real export values; restrict entry into or expansion of
Canadian export trade; or prevent or lessen competition unduly in the
supply of supporting services.79

203. Any merger beyond a specified size must be notified in advance to the
Director of Investigation and Research. The merger can be prohibited or
dissolved if, on the Director's initiative, the Competition Tribunal finds
that it does or is likely to, prevent or lessen competition
substantially. 80 An exception clause allows for mergers considered likely
to bring about efficiency gains that offset such adverse effects on
competition.

204. Since 1960, the Bureau of Competition Policy has maintained a Merger
Register, based upon published sources. In 1990, a total of 944 new
mergers were noted; more than two-thirds involved firms known to be
foreign-owned or foreign-controlled.

205. Between 1 April 1990 and 31 March 1991, the Bureau received
1,177 complaints (excluding complaints relating to mergers, misleading
advertising and deceptive marketing practices), commenced 345 preliminary

78In contrast, import cartels are covered by Section 45 of the Act, which prohibits
agreements or conspiracies with an anticompetitive effect on the domestic market.

79While none of the cases dealt with thus far under the anti-conspiracy provisions of
the Competition Act (or under preceding legislation of the Combines Investigation Act) relate
to import cartels, two cases were substantially concerned with export cartels. One (1988)
involved a consortium of fish exporters which refused to supply to a competing Canadian
exporter. A second case (1970 to 1978) revolved around an international agreement to
restrict uranium supplies which was deemed to impinge also on the Canadian market. The case
was dropped since the courts considered the public corporations involved to have immunity as
agents of the Crown. A subsequent amendment to the Competition Act, however, submits such
companies, if engaged in actually or potentially competitive activities, to the same
disciplines as private operators.

80Mergers are defined as transactions which establish control over, or considerable
interest in, a business.

Relevant factors to be considered by the Tribunal are the extent of foreign
competition, the possibility that a party to the transaction could fail, the availability of
substitute products, the impact of barriers to entry, the persistence of effective
competition after the merger, the possible elimination of a vigorous and effective
competitor, and the nature and extent of change and innovation.

According to the Canadian Government, the Bureau of Competition Policy has successfully
resolved a number of cases by negotiating arrangements, including undertakings, with the
parties involved.

The Director of Investigations and Research is empowered to issue, based on the
Competition Act, an Advance Ruling Certificate for a specified transaction. In this case, he
relinquishes the right to refer the matter to the Tribunal if the transaction is
substantially completed within one year and if he fails to produce important new information.
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81
examinations and 16 formal enquiries.81 Five matters were referred to the
Attorney-General as criminaloffences and three applications were made to
the Competition Tribunal.82 At year-end 1991, 14 cases were before the
courts and seven cases, including three mergers, before the Competition
Tribunal. Two merger cases involved waste rendering companies and the
third newspaper publishers; the other cases before the Tribunal related to
waste collgection, photocopier parts, automobile parts, and intense
sweeteners.83 Possible offences with respect to misleading advertising and
deceptive marketing practices prompted the Bureau to begin 13,745
preliminary examinations and 90 formal enquiries in the period
April 1990-March 1991; 54 convictions were made and fines of over
CAN$1 million imposed.

206. With minor sectoral exceptions, the Competition Act establishes the
same disciplines for all economic activities throughout the country. The
few sector-related exemptions pertain in particular to certain arrangements
among fishermen and fish processors (Section V.2(v)), and underwriters.
There is no competing legislation, for example by the provinces, and there
are no provisions which would allow anti-competitive practices on the
grounds of overriding social or cultural policy objectives.

207. Canadian case law has, however, developed a "regulated conduct
defence" which may, implicitly, produce sector-specific effects. Under the
defence, infringements of the Act can be excused, provided the practices
concerned are consistent with regulations which are based on valid Canadian
legislation at the federal or provincial level. Cases in point are
regulated sectors such as telecommunications.

208. The regulated conduct defence may also apply to voluntary trade
restraint arrangements, involving the Canadian Government, that impinge on
the Canadian market.84However, no such arrangements have thus far been
challenged under the Competition Act. In contrast, observers have
criticized the defence as amounting to a broad mandate, in particular for

81With respect to mergers, the Bureau commenced 193 and concluded 183 examinations. Of
these, 170 were found not to pose an issue under the Competition Act, ten mergers were made
subject to monitoring, two to post-closing restructuring and in one case the parties are
reported to have abandoned their plans in view of the Director's position.

82In the case of criminal offences, it is for the Attorney-General to determine whether
charges should be laid and to conduct the prosecution under the Competition Act.

83Criminal charges currently before the courts involve companies in the following
sectors: women's clothing, advertising panels, prescription drugs (twice), real estate
brokerage services, concrete, gasoline, compressed gases, freight forwarding services.
watches, funeral services, driving schools, and Christmas trees.

84In principle, Section 46 of the Act prohibits any corporation in Canada from
implementing directives, received from persons in third countries, that would fall within the
scope of Section 45 (ban on conspiracy, combination, agreements and arrangements that would
restrain competition unduly).
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professional or trade associations established under provincial law, to
engage in anti-competitive practices without explicit State
authorization.85

(c) International cooperation

209. Canada is party to the OECD Recommendation concerning co-operation on
restrictive business practices. The Recommendation covers a considerable
range of issues, including notification, information exchange and
coordination of anti-trust enforcement activities. The Canadian
authorities see its major use as a framework for notifying other Countries
of investigations or actions that might affect their interests.86 Canada
also participates in the annual meetings on restrictive business practices
under the auspices of UNCTAD.

210. Most of Canada's international activities relating to competition
policy are at the bilateral level, with the United States. A bilateral
Memorandum of Understanding on the application of national antitrust law is
intended to avoid or moderate possible conflicts in this area.87 The
Memorandum requires the signatories to make their best efforts to notify
and, upon request, to consult whenever the exercise of antitrust
legislation may conflict with the other party's policy interests. It also
serves to promote closer cooperation between the national antitrust
agencies. Moreover, a recently concluded Treaty on Mutual Assistance in
Criminal Matters and its domestic implementing legislation establish a
bilateral mechanism for criminal law enforcement. Each party is obliged to
cooperate, on its territory, with the execution of the investigative
instruments of the other.

(d) Implications of the Canada-U.S. Free Trade Agreement

211. The Free Trade Agreement addresses various aspects of competition
policy. These include the economic impact of State-protected monopolies
and a variety of policies and practices which might serve as vehicles for
segmenting markets and gaining trade advantages. In some areas, in
particular standards, current obligations are confined to best efforts
clauses. However, the relevant GATT disciplines apply; an offended party

85M.J. Trebilcock, op. cit.
There is no automatic federal executive override of any such provincial regulations.

861n 1990-91. Canada received four notifications from, and sent one notification to,
other OECD countries.

In contrast. Canada has made virtually no use of the cooperation mechanism provided by
the U.N. Set of Mutually Agreed Equitable Principles and Rules for the Control of Restrictive
Business Practices.

87The "Memorandum of Understanding as to the Notification, Consultation, and
Co-operation with respect to the Application of National Antitrust Law, dates back to 1959.
It has since been amended several times, the latest version was signed in 1984.
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may also resort to the general dispute settlement provisions of Chapter 18
of the Agreement or in the area of anti-dumping and countervailing
actions, Chapter 19.88

212. With respect to standards and type approval, the Agreement requires
the parties, "to the greatest extent possible, and taking into account
international standardization activities to make their measures and
approval procedures compatible. As for private standards, each party is
committed, upon request by the other party, to take 'such reasonable
measures as may be available to it" with the aim of ensuring compatibility
(Article 604 (1) and (2)), The Agreement also envisages further
negotiations in this context.89

213. The parties are free to maintain or designate monopolies. However,
Article 2010 specifies certain disciplines if the designation of a monopoly
affects the interests of persons of the other party.90 These include
notification, consultation (if requested), and regulatory or other measures
in order to prevent discriminatory or anti-competitive practices. Such
practices cover the discriminatory provision of the monopoly good or
covered service, cross-subsidization, and predatory conduct. Monopolies in
the telecommunications area are subject to specific provisions requiring
the parties to prevent monopoly suppliers of basic transport facilities or
services from engaging "in anti-competitive conduct" inenhanced services
markets (Annex 1404, C (Computer Services), Article 5).91

(e) Barriers to entry and current market structures

214. Barriers to market entry can have numerous facets. They may impede
the establishment of new and, often in parallel, the expansion of existing
enterprises (through restrictions on investment, employment, the use of
real estate etc.); they may discourage the development and marketing of
products through technical regulations or approval requirements; or they
may work predominantly against import competition through tariff and
non-tariff barriers.

Recourse to the dispute settlement provisions of Articles 1805 and 1807 or, with the
assent of the other party, to binding arbitration under Article 1806 may be taken whenever a
party considers any benefit it expects to accrue under the Agreement to be nullified or
impaired (Article 2011). This is irrespective of the fact of whether or not the measure
concerned is actually in breach of the Agreement.

89For issues related to anti-dumping, and the possibility of a substitute regime under
the FTA. see Section IV.2(iv).

90Referring to the "interests of persons". Article 2010 also covers investor's
interests and not only those of exporters or importers.

91There are no disciplines, additional to Article 2010, with a view to avoiding such
spill-over effects into product markets, for example via discriminatory procurement practices
by telecommunications monopolies.
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215. Border measures tend to create incentives for foreign producers to
set up domestic subsidiaries rather than serving a market through
deliveries from abroad. Technical regulations, requiring country-specific
product variations, may generate similar effects.92Affected industries
tend to be overcrowded, characterized by a relatively large number of small
firms.

216. Canada's pharmaceuticals sector appears to be a case in point. It is
largely composed of subsidiaries of multinationals, possibly of a sub-
optimal scale and confined to less demanding stages of the production
process (formulating, packaging etc.) (Section V.3(vi)). A further example
is tyres and tubes production which, according to Industry, Science and
Technology Canada, has historically been encouraged by high tariff
barriers. With one exception (Michelin in Nova Scotia), the sector is
reported to be dominated by small-scale operations with shor production
runs and inadequate investment in new equipment and technology.

217. Empirical analysis confirms that, as a general rule, plant scale in
Canada is smaller than in the United States whenever industri are
characterized by high concentration and shielded by high tariffs. On
average for the manufacturing sector, shipments per establishment in the
United States were, in the early 1980s, some 50 per cent larger than in
Canada. Yet not all industries fit into this picture; in paper and allied
products, petroleum and coal, and the primary metal sector Canadian
companies were bigger (Table IV.6). It remains to be seen how such
structural indicators will develop in future, in particular with the
abolition of access barriers in the context of the Free Trade Agreement.

218. Bilateral market opening under the Agreement appears to have prompted
the Canadian competition authorities to focus increasingly on effects in
the North American market as a whole rather than on Canada only.95 The

92This applies in particular when precise knowled e of national specificities and/or
close contacts with national authorities facilitates compliance with regulations.

93The average production per plant is reported to reach some 13,500 tyres a day as
compared with over 40,000 in the United States. The processing time per tyre is 80 per cent
and the variable equipment overhead 50 per cent higher in Canada than in the United States.
(Industry. Science and Technology Canada (1988), Industry Profile: Automotive Tires and
Tubes, Ottawa).

94J.R. Baldwin and P.K. Gorecki (1985),"The Determinants of Small Plant Market Share
in Canadian Manufacturing Industries in the 1970s", The Review of Economics and Statistics,
Vol. 68, No. 1.

The findings are based on ordinary least square regressions for 120 manufacturing
industries in 1970 and 1979.

95For example, in April 1989 the Director of Investigation and Research announced he
would not challenge the merger of two glass container manufacturing operations. The decision
was taken against the background of Canada's intention to apply for accelerated tariff
reduction for these containers under the FTA. (However, the items were finally not included
in the agreed list.)

(Footnote Continued)
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Bureau of Competition Policy has confirmed this observation, as a general
feature, for those areas where the Agreement facilitates cross-border
shipments and entry in the form of investment.

219. An interesting aspect is the development of cross-border shopping.
Observers have pointed to a dramatic increase over the recent two or three
years; a study published in 1991 estimates the resulting losses
Canadian retailers to range in the order of CAN$2 billion per annum.
More recent figures run even up to CAN$4.5 billion.97

(f) Market segmentation through exclusive supply contracts

220. Under Canadian law, foreign producers and/or their official agents in
Canada have certain legal means of preventing parallel imports and thus
enforcing exclusive supply contracts. This applies for example to
copyright holders of printed material and to patent holders who are not
related to the right holder and producer abroad. In contrast, owners of an
integrated circuit topography have no possibilities of acting against
parallel imports. As regards trademarks, the current legal situation
appears inconclusive. The Bureau of Competition Policy has indicated a
court decision, enabling a Canada registered owner of a trademark to
prevent the importation of a product bearing the same trademark solely on
the grounds that the two products were different (the Canadian owner was
formerly related to the U.S. assigner of the trademark). In another case,
an independent Canadian distributor, appointed as an exclusive registered
user, was successful in barring the parallel importation of identical
goods.

221. Whenever a product is legally put into free circulation in one
province, irrespective of the point of entry into Canada, there are no
further means of preventing interprovincial trade. As a means of market
segmentation, producers may however provide warranties that are confined to

(Footnote Continued)
In June 1989. the Competition Tribunal issued a consent order in the context of an

acquisition (Westinghouse Canada by Asea Brown Boveri). It maintained that the acquiring
company had to divest certain assets should it be unable to obtain specific tariff relief
measures. In May 1990. accelerated tariff reductions were implemented, as required, under
the FTA.

See Director of Investigations and Research (1991). Annual Report for the Year ended
31 March 1991, Ottawa.

96Ernst & Young (1991). A Preliminary Study of the Competitiveness of Distribution
Channels (Report to the Department of Industry, Science and Technology Canada), Toronto.

Factors behind the surge in cross-border shopping are said to include lower U.S. retail
prices due to greater volumes and the resulting scale economies: more intense price
competition in the United States, not least between competing supply channels; lower U.S.
price margins in some product categories due to cost and volume differences, as well as
pricing decisions; higher real estate and tax costs in Canada; and cost disadvantages
resulting from duties, double-handling for U.S.-based imports, warehousing, transportation,
and additional labelling requirements.

97Fortune, 30 December 1991.
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the Canadian market and to purchases from authorized dealers. 'Grey market
importers' might thus need to offer their own warranties in order to
attract consumers.

(g) Privatization and deregulation

222. Direct public involvement in the economy has played an important rôle
in Canada as a tool of regional, industrial and technology policy, and as a
symbol of national and cultural identity. In 1984, the federal Government
operated some 53 wholly owned parent companies and 126 wholly owned
subsidiaries, covering a wide range of sectors and economic activities.

223. Rising public debt and efficiency considerations were important
factors behind a reorientation of policy. Since the mid-1980s, Canadian
Governments have emphasized the need to privatize public enterprises, to
streamline and simplify the regulatory environment, and to reduce
Government influence on the economy. An Office of Privatization and
Regulatory affairs was set up in 1986 to implement the privatization
programme.99

224. Privatization has focused on public corporations in sectors such as
transportation, telecommunications, mining, oil and gas. A total of 21
holding companies and subsidiaries have been sold mainly through public
share offerings, between 1984 and year-end 1991.100 Employment in these
companies is in the order of 50,000 as against a total of some 140,000 in
companies that are still Government-owned. Major privatization cases
include Air Canada (1988/89), Canadair and de Havilland (1986), the
Northern Canada Power Commission (Yukon (1987) and Northwest Territories
(1988)), Petro Canada (1991-) and a variety of telecommunications carriers
(CNCP Telecommunications, Teleglobe Canada, Northwestel, TerraNovaTel). A
current slowing in privatization activities does not, according to the
Canadian Government, Mark a change of tack but rather reflects unfavourable
market conditions.101 No detailed information was available on

98Regulatory reforms, affecting the process of assessing and passing new regulations,
are specifically dealt with in ANNEX 11.1 (Chapter II).

99In 1991. the responsibility for ongoing and future privatization projects was
conferred on the Privatization Branch within the Department of Finance.

100There have also been direct sales to other companies, for example of Canadair to
Bombardier and de Havilland to Boeing.

101However, the recent acquisition of a minority stake in de Havilland by the
Government of Ontario (49 per cent) may also be viewed as some sort of 'deprivatization',
triggered by the 1990/91 recession and the perceived need to rescue the company for
employment and/or technological reasons (Section V.3(iii)(c)).
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privatization at the sub-federal level; apparently any such initiatives by
the provinces have been ad hoc in nature.

225. As a general rule, the Government's preferred route to privatization
is through sale to Canadian nationals. Foreign ownership is admitted if it
enables the company to gain access to worldwide marketing and service
networks that would otherwise be closed. Also, as in the case of Air
Canada where non-residents were allowed to acquire minority shares,
considerations related to the international standing of a company and the
aim of ensuring a sufficient market potential for shares may play a
role. 103 In such cases, additional "safeguard" provisions may be imposed
in order to ensure the company's continued operation on Canadian territory.

226. Privatization need not necessarily result in more competition. The
continuation of a strict regulatory environment could imply, at least in
theory, that public monopolies are simply transformed into private
ownership without tangible effects on competition and market efficiency.
However, the Canadian authorities take the view that cases in which the
newly privatized companies continue to operate in a strictly regulated
environment, for example Teleglobe Canada, are extremely rare.

227. There is also evidence of regulatory reforms since mid-1980s, not
least in telecommunications, electricity, oil and gas.104 For example,
Canada's telecommunications sector is now characterized by the coexistence
of large regulated monopolies in basic services, predominantly provided by
private carriers, and competitive (de-regulated) segments such as enhanced
services and earth station services. Carriers with interests in both areas
are subject to regulatory control by the Canadian Radio-television and
Telecommunications Commission (as regards tolls, etc.) with the possibility
for the Commission of exempting segments from its regulatory disciplines
where sufficient competition is presumed to exist (Section V.3(v)(b)).105

102In early 1992. reportedly with a view to alleviating budgetary problems, the
Governments of Nova Scotia and Ontario announced privatization projects. Nova Scotia focuses
on a public power corporation and a steel producer (Sysco). However, the latter is said to
post losses of some CAN$4 million per month, despite its having received direct and indirect
subsidies of up to CAN$2 billion over the past 25 years.

The Government of Ontario seems set to privatize its 25 per cent share in an oil
corporation (Suncor Inc.. Toronto). The current value of the share is estimated at
CAN$300 million, as opposed to a purchasing price of CAN$650 million (plus CAN$150 interest
payments) in 1981. (Nachrichten for AuBenhandel. 6 February 1992.)

103For example, foreign ownership in Petro Canada is limited to 25 per cent and any
individual holding must not exceed 10 per cent of the company's equity capital.

104For example, the domestic price of crude oil was deregulated in June 1985 and supply
prices for natural gas were freed in November 1986. subject to regulatory review (see first
TPRM report and Section V.3(vii)(c) below).

105As indicated above, the Bureau of Competition Policy has no judicial or executive
powers in regulated areas to which the "regulated conduct defence" applies. Yet the Bureau
has a statutory right to intervene in hearings and to present its views before the boards of
the competent regulatory bodies.
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228. While there is no standard definition of the term 'regulation' in
Canada, Statistics Canada - for statistical purposes - considers prices of
the following goods and services to be regulated at present:106

(i) fresh and frozen chicken and turkey;
(ii) dairy products and eggs;
(iii) water, natural gas and electricity;
(iv) communications and cablevision;
(v) public transportation, except for air fares;
(vi) residential rent in the provinces of Prince Edward Island, Nova

Scotia, Ontario and Manitoba;
(vii) tuition fees in Quebec, Ontario and Alberta.

229. Recent studies seem to suggest that at least one-half of Canadian
output originates from protected" or "regulated" industries.107

(ii) Subsidies

(a) Overview

230. There are currently more than 700 programmes in Canada, at all levels
of Government, with the aim of providing financial assistance to
agriculture and industry. More than 500 of these programmes are operated
by the provinces. Federal and provincial initiatives may, however, be
interlinked; in a variety of areas, assistance is granted through
complementary financing by both levels of Government.108 In total,
subsidies of more than CAN$10 billion were extended in each of the years
1986 to 1989 through grants on current account to businesses.109
Throughout the period, subsidization in Canada, in relation to GDP, was
considerably above the OECD average.

106These include prices by private monopolies under public control as well as prices
fixed directly by Government agencies. The regulations do not necessarily cover all supplies
within the categories mentioned above.

107According to D. Ireland, op. cit.further details were not available.
Comparative estimates suggest that the share in final domestic consumption of products

with fixed or regulated prices is in the order of two-fifths in Germany and three-fifths in
Switzerland. (Neue Zürcher Zeituna, 30 July 1991).

108Some more recent examples are given in the following Section. No quantitative
estimates were available on the share of such common federal-provincial initiatives in total
public assistance to industry.

109According to K. Murty and Y. Siddiqi (1991), (a) "Government Subsidies to Industry'.
Canadian Economic Observer, May 1991, and (b) A New Paradigm to Analyse Commodity Indirect
Taxes and Subsidies. 1986-1989. (Input-Output Division, Statistics Canada), Ottawa.

Tax benefits, losses of Government enterprises and assistance to railways are not
included.

110While subsidies in Canada hovered between 2 and 2½ per cent of GDP, estimates for
the whole of the OECD area stood at about 1½ per cent.
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231. From a sectoral perspective, agriculture is the largest recipient.
Its share in 'total subsidies, 304 per cent in 1989, peaked at 33 per cent
in 1987, largely reflecting changes in the grains sector
(Section V.2(iii)).

232. Slightly more than half of all subsidies are estimated to be granted
in the context of commodity-specific programmes (1989). Among goods,
grains account for the lion's share, with large fluctuations over time.
Support more than doubled between 1986 (CAN$1.1 billion) and 1987
(CAN$2.4 billion) to subside again in the following years. Among services,
transportation and storage are most highly subsidized, followed by
broadcasting.

233. In 1989, slightly less than half of all subsidies were provided by
the federal Government, 43 per cent by the provinces and the rest by local
governments. Again, considerable fluctuations have occurred since the
mid-1980s. Chart IV.5 provides an overview of the situation in 1989.

234. As distinct from certain agricultural products, assistance to
industry is not subject to any notification, coordination or consultation
procedures among the federal and provincial Governments.111 The provinces
are largely free to launch their own initiatives, even in addition to
existing Canada-wide programmes. Such programmes by the provinces are
mainly in the form of loans or loan guarantees at favourable conditions.
The economically larger provinces, in particular Ontario, Quebec and
British Columbia, also provide various types of grants and tax
concessions. (Under Canada's Constitution the provincial legislatures
have authority to "Direct Taxation within the Province in order to the
raising of a Revenue for Provincial purposes".) Budgetary pressures and
international disciplines under the GATT - including the possibility of
countervailing actions - may implicitly operate as constraining factors.

111In agriculture, a system of co-ordination between federal and provincial Governments
has been developed with a view to limiting support for certain commodities. For example, in
the red meats sector, a federal-provincial agreement places limits on the amount of net
benefits provided to each commodity in each province. The ceiling on support is expressed as
a percentage of the value of production. The agreement has enforcement measures to lower
support if the net benefit ceiling has been exceeded.

112For example. Quebec and Ontario currently operate special write-off schemes for
manufacturing and processing equipment. Quebec's corporate income tax allows equipment
acquired after 21 May 1988 to be written-off in full in the year of acquisition.
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Chart IV.5
Main features of subsidization in Canada, 1989
Per cent and CANS billion
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Source: K. Murty. Y. Siddiqi, "Government Subsidies to Industries",
Canadian Economic Observer, May 1991.
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(b) Recent developments

235. Subsidization by the Department of Industry, Science and Technology,
Canada (ISTC), one major source of assistance to industry at the federal
level, has declined since 1987/88 (Table IV.7). 113 Total grants and
contributions by ISTC approximated CAN$208 million in 1991/92, less than
one-third of the value four years earlier. Transport equipment
(CAN$81 million) and electrical and electronic products (CAN$58 million)
continued to account for the major part, with subsidies for transport
equipment cut back to less than one-quarter of their value in 1987/88.
According to the Canadian Government, the decline in spending by ISTG
reflects a general policy of fiscal retrenchment pursued since 1984 when
the current Government took office; a change in mandate which now focuses
on programmes to promote international competitiveness and industrial and
technological excellence; and a change in policy competence. In 1987,
responsibility for regional economic development in the Atlantic and
Western Provinces was transferred to separate institutions ('Atlantic
Canada Opportunities Agency" and "Department of Western Economic
Diversification").

236. In early 1992, the Canadian Government announced a new supply
programme for Canadian publishers, totalling CAN$110 million per year.
It is scheduled to become operative in March 1994 with a view to compensate
for a postal subsidy scheme that is currently being phased out (for details
see Section V.3(iv)). In addition, a newly introduced Cultural Incentives
Development Fund provides Canadian-owned and -controlled companies with
special loans and management consulting services. A total of
CAN$33 million has been earmarked for these purposes.

237. There have also been major new support initiatives at the sub-federal
level. For example, it is reported that the Quebec Government has
identified 13 key industries for future economic growth.115 Development
initiatives tailored to these industries are expected to generate some
550,000 additional jobs by the year 2000. A new development fund,
Innovatech Grand Montreal, will be endowed with CAN$300 million. The fund
is to encourage investments in product areas such as aerospace, medical

113For a complete overview of federal Government assistance to non-agricultural
businesses see Table AIV.4 and the TPRH report by the Government of Canada. Federal
program expenditure on the agri-food sector is presented in Table AIV.5.

114The programe is to replace a postal subsidy scheme (Publications Distribution
Assistance Program).

115According to Nachrichten für Aubenhandel, 8 January 1992.
The key industries (clusters) referred to above are aerospace, pharmaceuticals.

information technology, refining of minerals and metals, electrical machinery and equipment,
transport equipment. petrochemical and plastic products, food products. residential
construction, forestry, textiles and fashion articles, environment-related technologies, and
cultural industries.
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apparatus and pharmaceuticals. In this context, the Quebec Government has
also announced plans to expand buy-provincial policies in these areas, to
devote additional funds to infrastructure upgrading and to support
export-promotion activities by industry associations (see also
Section IV.3(iv)).

238. An additional CAN$300 million programme, jointly funded by the
federal Government (CAN$160 million) and Quebec, is geared predominantly at
supporting the province's manufacturing sector, with particular emphasis on
small and medium-sized enterprises. The programme was set up under a
general Economic and Regional Development Agreement between the Canadian
Government and the Province of Quebec. The federal share will be disbursed
by a newly established federal Office of Regional Development in Montreal.

239. In March 1992, Bombardier Inc. and the Government of Ontario acquired
the Ontario-based aircraft manufacture of de Havilland from Boeing. In
this context, Bombardier and the Province made cash payments of
CAN$70 million, assumed liabilities of some CAN$90 million and injected
CAN$100 million of fresh equity capital into the company (51 per cent from
Bombardier). In addition, the federal Government and Ontario set up a
CAN$490 million aid package for three years. It will be provided through
existing programmes for research and development retraining, systems
modernization and the like (Section V.3(iii)(c)). 116 Reportedly, this is
the fourth business venture either recently completed or under negotiation
by Ontario.

240. In 1988/89, federal-provincial Grape and Wine Adjustment Programs
were set up to 'alleviate adjustment pressures resulting from the
Canada-U.S. Free Trade Agreement and the implementation of a GATT Panel
decision (Section V.2(vi)).They will be complemented by a small programme
for wine-growers in Quebec.118

(iii) Taxation policies

241. In January 1991, a new federal value-added tax, the Goods and
Services Tax (GST), entered into force. The tax covers almost all goods
and services at a general rate of 7 per cent. The introduction of GST was

116The package includes a CAN$200 million loan from the Province, federal funds of
CAN$170 million and a federal-provincial shared funding of CAN$120 million. The federal
share, except for a training and adjustment component, is repayable through a levy on sales.
It is sourced mainly from the Defence Industry Productivity Programms (DIPP) and manpower
training and adjustment Programmes of Employment and Immigration Canada.

117The three other cases are a pulp mill, a steel producer and a provincially owned
manufacturer of mass-transit vehicles (Globe and Mail, 23 January 1993).

118Programme spending in British Columbia and Ontario will amount to a total of
CAN$128 million (co-financed by the federal and provincial Governments over six years).
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motivated by the need to eliminate several distortions inherent in the
former Federal Sales Tax, including a degree of bias against domestic
production.' While imports had been assessed on the basis of their
duty-paid value, excluding subsequent costs of marketing and distribution,
these costs were often part of the tax base applied on domestic production
(price of manufactured output). The Canadian authorities have estimated
that the former federal sales tax resulted in an additional tax burden on
domestic products, as compared to competing imports, of about one-third.

242. Exports are fully exempt from the Goods and Services Tax. This
differs from the previous system where, in the absence of refund
possibilities, federal sales taxes on business inputs represented an
indirect charge on the sales value of exports (approximately 1 per cent)'.

243. A range of services, including most domestic financial services and
most health services, are exempt from the GST. Suppliers of these services
and of a few other tax-exempt categories cannot claim input tax-credits for
the GST paid on their inputs. In contrast, certain medical products -
prescription drugs and medical devices - and supplies of basic groceries
are zero-rated. This means that no GST is charged on sales, although
vendors are allowed to claim input tax credits for GST incurred on inputs.
The exclusion of basic groceries from the tax base, reflects the view that
basic foodstuffs should not be taxed.

244. The GST continues to be complemented by provincial sales taxes, of
between 6 per cent in British Columbia and 12 per cent in Newfoundland.
The sales tax bases are reported to vary significantly. Only Quebec has
agreed to harmonize its sales tax regime with the federal GST.

245. Comparable to tax systems in other countries, Canada's Income Tax Act
allows, in principle, for the deduction of advertising expenses from
taxable income. However, an exception under Section 19 of the Act is
geared to favour Canadian publications and broadcasting stations over their
foreign competitors. Deduction of expenses incurred in advertising in
foreign media is denied if the advertisement is directed at the Canadian
public (advertisement directed at foreign markets would be deductible).
According to the Canadian authorities, there are no other provisions in the
Tax Act that would confer benefits depending on the origin of business
inputs; most differences in tax treatment hinge on criteria such as the
legal or residence status of the taxpayer, purpose of expenditure and
sectoral focus of business activities.119

119For example, under Section 37 of the Income Tax Act, a company may immediately
deduct all eligible current and capital expenditures for research and development (including
qualifying current expenditures on R & D conducted abroad). Moreover, investment tax credits
of 20 per cent are granted on R & D expenditures made in Canada by Canadian-controlled
companies; additional benefits are provided for small and medium-sized enterprises and for
investments in specified regions (e.g. the Atlantic Provinces).
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ANNEX IV.1

Export Promotion Activities by the Provinces,mid 1991

Program Support measure Supported activities

Newfoundland

Market and Product
Development Program

Marketing/Product
Enhancement Programme

Price Edward Island

Support from the Prince
Edward Island Development
Agency

Grant assistance up to
50 per cent of eligible
costs.

Assistance on a negotiated
cost-sharing basis. Funds
provided jointly by the
Province and the Atlantic
Canada Opportunities
Program.

Research and development of new products
(focus on exports or potential
substitutes for imports); product
promotion; modification of products;
labelling and packaging; business travels:
consultant studies and advertisement;
trade fair participation.

Improving and developing (new) products
and processes; market research; sales
promotion (advertisement, marketing plan
assistance, trade show participation.
etc.) on both domestic and export markets.

Nova Scotia

Trade Expansion Program Assistance on a cost-sharing
basis.

Participation in trade
marketing activities.

fairs and missions;

Product Development Program

Business Futures Program

New Brunswick

Trade Assistance Program
(Department of Commerce
and Technology)

Quebec

Export Development
Assistance Program
(Ministire des Affaires
Internationales)

ACTIM-MAI Program

Grants.

Grants (cost-sharing basis).

Financial assistance (cost-
sharing basis).

Technical and financial
support.

Technical and financial
support for small and
medium-sized Quebec and
French businesses.

Purchase of new product and marketing
literature.

Projects with a potential for additional
sales and jobs (trade planning,
promotion and expansion, product
development etc.).

Trade promotion (missions, exhibitions,
etc.).

Individual business missions;
participation in trade fairs abroad;
market studies and marketing strategies
(50 per cent of consultant's fees);
adaptation to new markets (participation
in the costs of marketing material and
product certification); preparation of
tenders (50 per cent of consultant's
fees); salary of a marketing specialist
(60 per cent in the first year and
40 per cent in the second year of
employment).

Establishing and expanding contacts with
companies abroad with the aim of
concluding industrial agreements
(production under license; joint
ventures; transfer of know how etc.).

(cont'd)
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Annex IV.1 (cont'd)

Programme Support measure Supported activities

Visits by foreign buyers

Credit for Establishment
(Société de Développement
Industries; SDI)

Export financing (SDI)

Consortiums (SDI)

Ontario

Marketing support from the
Ontario Ministry of Trade
and Technology

Technical and financial
support with a view to
promoting the sale of
Quebec goods, services
and technologies.

Venture capital for small
and medium-sized businesses
(unsecured loan for eight
years at market rates,
covering up to 50 per cent
of the eligible expenditure
with a maximum of
CAN$1 million per company).

Payment guarantees and loans
at market rates.

Financial assistance.

Financial assistance.

Travel costs and assistance during visits
to Quebec.

Establishing affiliates in new markets
outside Quebec.

Exports to markets outside Quebec.

Acquisition of shares in export
consortiums. acceptance of convertible
loans or payment guarantees, etc.

Trade missions and trade fairs that are
organized by the Ministry.

Assistance from the Ontario
Development Corporation
and the Eastern Ontario
Development Corporation

Manitoba

Trade Assistance Program
(Department of Industry,
Trade and Tourism)

Marketing Plan Program

Saskatchewan

Trade Opportunities
Program*

Loans in the context of
international capital
projects (up to CAN$50,000
per project).

Export financing in addition
to conventional credits.

Financial assistance on a
cost-sharing basis.

Financial assistance of up
to 50 per cent (subject to
ceilings) for consultant
studies.

Participation in wage and
travel costs.

Feasibility studies;
preparation; bid and
premiums.

proposal
performance bond

Revolving credit lines with a maximum of
CAN$1million to finance foreign accounts
receivable on a short time basis (up to
90 per cent). Credit insurance is
normally required.

Participation of individual enterprises
or groups of companies in trade fairs
(with a preference for small and medium-
sized firms). Eligible costs include
rental of space, furniture and equipment.

Market research etc.

50 per cent of the salary of a graduate
employee carrying out export promotion
activities; contributions to the travel
expenses of that employee up to specified
ceilings.

(cont'd)
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Annex IV.1 (cont'd)

Support measure Supported activities

Export Marketing Assistance
Program**

Strategic Marketing
Initiatives Program

Alberta

Market Development Assistance
Program (Department of
Economic Development)

Export Services Support
Program

Export Loan Guarantee
Program

Financial support (between
50 and 100 per cent of
qualifying costs).

Financial support (up to
50 per cent) with a
preference for small and
medium-sized companies.

Financial assistance on a
cost-sharing basis
(50 per cent, subject to
annual ceilings) for
specified marketing activities
that are unlikely to take
place without support.

Financial support.

Guarantees.

Trade missions and trade fairs: sample
shipments: advertisement: legal and
licence costs; package design. Focus on

specific marketing activities which the
exporter is not expected to undertake
alone.

Multi-year strategies for market
identification, penetration and
development. Proposals are assessed
against the strategic trade development
interests of the Saskatchewan Government.
The initiative is geared predominantly at
non-Canadian markets, activities in other
provinces are however also being
considered.

Market identification travels, trade
fairs etc. in geographic areas new to
the applicant: the products involved
must have substantial Alberta content.

Contribution to the costs of contract
or feasibility studies.

Export credits to eligible Alberta
companies.

British Columbia

No direct financial support for exporters. Assistance is reportedly confined to market information,
export counselling, the organization of trade missions and fair participation in the context of
federal programmes.

Programme

* The program is currently being chased out.
**Suspended in the context of a Government review of all support programmes.
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V. TRADE POLICIES AND PRACTICES BY SECTOR

(1) Introduction

246. This chapter focuses on institutional and regulatory structures
affecting trade in significant sectors of Canadian agriculture and
industry. It traces recent developments, for example in the light of the
Canada-U.S. Free Trade Agreement, and explains some institutional
structures and mechanisms not dealt with in depth in the first TPRM report
on Canada. Information already contained in the first report is recalled
when helpful in understanding recent changes.

247. Within industry, the focus is on the motor vehicles, pharmaceuticals
and telecommunications sectors which, for various policy reasons - in
Canada as in many other countries - are subject to an intricate network of
technical regulations and interventions. The coincidence of such
sector-specific policies in several countries may, in some circumstances,
increase the scope for international trade frictions. The possibility for
friction is likely to be the greater, the less an individual policy relies
on price and tariff-related measures, and the more leeway it provides for
discretionary or discriminatory application, as against comprehensive,
transparent and predictable rules.

248. In some areas, such as telecommunications, traditional sectoral
demarcations between goods and services may obscure important economic
ramifications, not least in the operation of conglomerates with interests
in both fields. References to these sectors are related to the effects on
trade in goods of policies whose primary concern may be the provision of
services.

249. For the sake of comparability with other TPRM reports, including the
first report on Canada, the basic structure of the chapter follows the
classification of the GATT Tariff Study. Table AV.1 provides an overview,
by Tariff Study Category, of Canada's imports and the duties paid in 1988
and 1991¹

(2) Agriculture and Fisheries

250. Canada, like many other countries, does not pursue a uniform set of
agricultural policies. The objectives, instruments and degree of
restrictiveness under its regulatory framework differ according to the
sector concerned. For example, wheat production is strongly export based;

¹As already noted before, changes in tariff revenues over time may reflect tariff
adjustments, for example in the context of the Canada-U.S. Free Trade Agreement, as well as
changes in the country or product composition of imports.
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present high levels of financial support for wheat farmers are aimed mainly
at moderating the impact of international market distortions on domestic
prices and incomes. By contrast, the dairy sector is primarily oriented
towards local markets, and Canadian milk producers operate within a complex,
system of production quotas aiming to match domestic supply to demand.

251. Tariff protection for Canadian agriculture is very low in general,
and the level of tariff bindings is high. Whenever border protection is
significant, it is predominantly in the form of quantitative restrictions
(dairy, eggs and poultry), which are accompanied by controls on domestic
production. In the beef and veal sector, major suppliers have agreed to
moderate their exports in order to avoid Canada taking recourse to import
restrictions.

252. Total financial assistance to agriculture, through federal and
provincial support programmed, was in the order of 57 per cent of
agricultural GDP in 1988-89. This compares with a peak of close to
70 per cent in the wake of the drought of 1987-88.

253. Estimates of overall Producer Subsidy Equivalents (PSEs), which
capture the combined impact of support measures on farmers' incomes, have
ranged between 37 and close to 50 per cent since 1987 (Table V.1). This
compares with some 30 per cent during the first half of the 1980s. Large
differences in product-specific support levels - PSEs for dairy are five to
six times higher than those for pigmeat - testify to the wide range of
protection accorded by agricultural policies.

254. Public assistance has not prevented farm incomes from declining since
1988 (Chart V.2). The share of the grains and oilseeds sector in total
farm income is estimated to have dropped from over 50 per cent in the early
1980s to less than 35 per cent in 1991. This reflects mainly world price
developments; the volume of grain production was larger in recent years
than in the first half of the 1980s.

²Actual applied tariffs (duty paid as per cent of total imports) on grains, fresh meat
and dairy products were 2 per cent and less in 1991 (Table AV.1). This includes revenues
from specific tariffs, which apply to about one-quarter of all items. Almost 95 per cent of
all tariff lines in agriculture are bound.

³While expenditure by the provinces, as a share of agricultural GDP, remained largely
stable in recent years (some 20 to 22 per cent), the federal Government's contributions
fluctuated between 265 per cent in 1985/86 and close to 46 per cent in 1988/89 (estimates by
the Canadian Government).

4Canadian wheat production is expected to exceed 32½ million tonnes in both 1990/91 and
1991/92, as compared with a maximum of 26.7 million tonnes during the period 1980/81 to
1985/86.
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Chart V.1
Contribution of main policy elements to Canada's
Producer Subsidy Equivalent for Agriculture, 1990
Per cent
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Source: OECD (1991). Agricultural Policies, Markets and Trade. Paris.

Chart V.2
Net cash farm income
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255. As in other product areas, the Canada-U.S. Free Trade Agreement
provides for the progressive elimination of tariffs on all agricultural
Commodities by 1998 (with a special "snapback mechanism" for fresh fruits
and vegetables until 2008; see below). The Agreement also emphasises the
need to make compatible the technical regulations and standards applied
under the relevant inspection systems for traded agricultural and food
products. Pivotal elements of Canada's protective structure, in particular
supply management schemes, will remain unaffected.

256. The Free Trade Agreement bans the use of export subsidies in
bilateral trade and requires each party to "take into account" the
interests of the other in third markets. In this context, Canadian
officials have expressed concern about adverse effects of the U.S. Export
Enhancement Program on Canada's traditional export markets. The Canadian
Government has objected to the use of the programme, in particular in the
grains and oilseeds sector, and raised questions as to the United States'
commitment to the relevant provisions of the PTA (Article 701.4).

257. Nine working groups have been established under the FTA with a view
to harmonizing Canadian and U.S. technical regulations, requirements and
inspection procedures in sanitary and phytosanitary areas. In general,
reflecting geographic proximity and the close trading relationship, Canada
regards the relevant U.S. requirements as better known, and thus easier to
cope with, than those of many other countries. However, different
packaging and labelling requirements between both countries cause some
frictions (see Section V.2(iv) below). In addition, according to the
Canadian authorities, exports to the United States have occasionally been
affected by inconsistent sanitary and phytosanitary regulations at federal
and State levels.

258. Similar to the United States - and contrary to the EC - Canada has
cleared certain hormonal growth promoters for meat production (natural
substances only). No decision has yet been taken on the admission of
hormonal substances (BST) for milk production.

259. According to the Canadian Government, there are few outright bans on
the eligibility of specific countries to export agricultural products to
Canada. There are, however, prescribed criteria for individual
commodities from foreign countries that must be met in order to qualify for
access. Import restrictions for zoosanitary and phytosanitary reasons are

5The Health of Animals Act, the Plant Protection Act and related regulations specify
pests and diseases which an exporting country must be free from in order to be eligible to
export specific products to Canada.

6The criteria are established in view of climatic and other conditions in the exporting
country that may have an impact on pests and other diseases.
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not necessarily imposed on the whole of a country; Canada considers
regional exceptions on a case-by-case basis.

260. Imports into Canada of meat and meat products must originate from
establishments that have been inspected, approved and registered by the
federal Government.7 Shipments must be accompanied by specified documents.
Interprovincial trade in meat and processed fruit and vegetables is subject
to a federal inspection certificate; the relevant food safety standards
are applied uniformly throughout Canada.

261. In late 1989, the federal and provincial Ministers of Agriculturg
launched a process of Agricultural Policy Review in seven major areas.8
Task Forces were set up to review policy and market developments and to
table recommendations. All reports were completed by mid-1991.9 Where
relevant, they are referred to in the following Sections in their
product-specific context.

(i) Dairy products

262. Canada's first stabilization measures in the dairy sector date back
to the depression of the 1930s. An intricate network of federal and
provincial supply management policies has evolved since. It has permitted
Canadian producers to operate virtually independently of world market
developments.

263. Canada's policy approach towards the dairy sector and, implicitly,
its negotiating position on Article XI of the GATT (see below), appear
largely influenced by regional policy considerations.10 Quebec alone
accounts for close to 40 per cent of Canada's dairy production. The sector
provides for about 35 per cent of farm cash receipts in theprovince (1991)
as compared with some 16 per cent at the national level.11 Public support
contributes the lion's share. PSE levels for dairy of between 70 and

7Inspection by foreign veterinary services is not deemed sufficient and foreign
certificates of compliance are not recognized by the Canadian authorities.

8The review process focused on safety net programmes, supply management,
competitiveness of the agri-food industry, transportation policies, farm finance and
management, environmental sustainability, and food safety and quality.

9However, as noted by the Task Force on National Dairy Policy, these reports were
somewhat tempered by the uncertainty resulting from the delayed GATT negotiations". (Report

of the Task Force on National Dairy Policy (1991), Evolution of the Canadian Dairy Industry.
Ottawa.)

10See T.K. Warley (1991). Agriculture in the Uruguay Round: Canada's Position,
University of Guelph Discussion Paper PD 1/40.

11The supply-managed dairy and poultry sectors combined represent some 45 per cent of
farm receiptsin Quebec.
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80 per cent in recent years indicate that about four-fifths of total
producer income results from policy assistance, and is rising (Table V.1).

264. In order to supply milk, producers must have quota entitlements
which, for fluid milk, are established and allocated by provincial
marketing boards. (Liquid milk products are largely consumed within the
province of production.) Any additional deliveries, some three-fifths of
total milk production, are considered as industrial milk and used for the
manufacture of dairy products, including butter, cheese and ice-cream. The
marketing of industrial milk is a joint federal-provincial responsibility,
and production quotas ("Market Sharing Quotas") are set by the Canadian
Milk Supply Management Committee (CMSMC). The Committee was set up in 1975
to administer the quota regime under the National Milk Marketing Plan, to
oversee the reallocation of quota shares and to develop a marketing
policy. 12 Its decisions are implemented by the Canadian Dairy Commission,
which reports directly to the Minister of Agriculture. The Commissioners
are appointed by the Governor in Council.

265. Production quotas are established by the CMSMC on the basis of
domestic demand estimates for butterfat, subtracting approved imports and
adding a margin for exports. The costs of exportation, mainly of skim milk
powder, are covered by a levy on farmers' industrial milk deliveries.
Over-quota production is discouraged by high extra levies (more than ten
times the levy on in-quota supplies) and refusal of subsidies.13

266. The support system aims at ensuring that efficient producers and
processors receive a 'fair return' for labour, management and capital.14
The producer target price for industrial milk is the central element in the
system. 15 Until 1990, it was fixed by the federal Government on the advice
of the Dairy Commission. This procedure was criticized by the Task Force
on National Dairy Policy for allowing for too much political pressure and
Cabinet involvement. Following recommendations of the Task Force in
1990, decisions are currently taken, as a short-term solution, by a
Consultative Committee within the Dairy Commission. The Committee is

12The CMSHC is composed of producers and Government representatives from all provinces,
except Newfoundland.

13Industrial milk is the only supply-managed product for which subsidies are paid. The
rate, CAN$6.03 per hectolitre of milk (butterfat content of 3.6 kgs), has remained unchanged
since the mid-1970s. Total payments are limited to CAN$274.9 million (1991).

14Task Force on National Dairy Policy (1990), Consultative Document, Ottawa.

15Regulated prices at the provincial level are based on this target price.

Task Force on National Dairy Policy (1990), op. cit.
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expected to provide "a forum for balanced input from producers, processors
and consumer/non-industry representatives17

267. Since this change, target prices for industrial milk have been raised
twice. The latest increase, by 2.5 per cent, was in August 1991. The
resulting income effects were, however, partly offset by parallel increases
in producer levies.18 In addition, the industrial milk quota was reduced
by 3 per cent (August 1990) and 4.7 per cent (August 1991) in response to
reductions in demand. 19 The OECD has criticized this combination of
measures for its tendency to raise quota rents and to aggravate the
economic distortions associated with supply controls.20

268. Overall, foreign trade in the sector has continued to be of minor
importance, on both the import and the export sides. As noted by the Dairy
Task Force, international marketing has traditionally When viewed more as a
means of surplus disposal than a business opportunity.21 A wide variety of
dairy products figure on the Import Control List. As shown in Table V.2,
import possibilities range from zero to quotas of some 20,000 tonnes for
cheese.

269. In 1989, a GATT Panel established at the request of the United States
found Canada's import restrictions on ice-cream and yoghurt inconsistent
with its obligations under Article XI. Canada has stated, in the context
of the GATT Council's adoption of the report, that it would examine ways of
bringing the restrictions into conformity with the GATT in the light of the
outcome of the Uruguay Round.22

17Task Force on National Dairy Policy (1990), op. cit.

18The levies developed as follows (CANS per hectolitre):

1989-90 1990-91 1991-92

In-quota deliveries 2.90 3.44 3.37
Over-quota deliveries 28.71 33.00 37.53

While the in-quota levies have thus far been only imposed on industrial milk within a
province's Market Sharing Quota, these will in future apply to all milk deliveries. The
extension in coverage will be phased in progressively between 1991/92 and 1993/94.

In December 1991. fluid milk prices (Class I. 3.6 kg. of butterfat per hectolitre)
varied between CAN$54.99 in Alberta and CAN$75.68 (per hectolitre) in Newfoundland.

19The current level of the National Market Sharing Quota is 42.8 million hectolitres
(subject to review and possible change during the year).

20OECD (1991), Agricultural Policies. Markets and Trade, Paris.

21Task Force on a National Dairy Policy (1990), op. cit.
Canada has, however, considerable export interests inproduct segments such as milk

powder (exports in 1990: 49.2 million tonnes) and whey (25.2 million tonnes).

22Canada has proposed an interpretive note to GATT Article XI.2(c)(i) which should
provide legal cover for import quotas established in the context of effective supply
management policies.
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270. Manufacture and sale of margarine and 'spreads' (blends of butter and
vegetable oil) are governed by provincial legislation. Unlike margarine,
spreads cannot be sold throughout Canada but only in Nova Scotia, New
Brunswick and Saskatchewan.23 Under federal legislation, any imitation
dairy products must be clearly labelled in order to avoid deception.

271. Overall, the dairy sector is largely unaffected by the Canada-U.S.
Free Trade Agreement. Canada, whose support levels (PSE) are considerably
higher than those in the United States, is not required to change its
import controls on products under supply management (milk, dairy products,
poultry, and eggs). Import competition in certain dairy-containing
products such as pizza, soup and cheesecake has strengthened as the
relevant tariffs are being phased out under the FTA. Based on a
recommendation by the Dairy Task Force, the Canadian Dairy Commission has
recently launched a rebate programme for users of dairy ingredients. This
short-term programme is funded by producers and processors at the level of
CAN$6 million for the first seven months of 1992. It is expected to cover
60 per cent of the difference between Canadian and U.S. ingredient costs.24
However, since most processed products containing at least 50 per cent of
dairy inputs are on Canada's Import Control List, these continue to be
shielded by quantitative restrictions.

272. A Report of the Dairy Task Force, tabled in Spring 1991, starts from
the premise that future policies towards the sector will continue to rely
on supply management. According to the Task Force, this implies continued
careful supply controls on the part of the industry and a Government
commitment to provide supporting import controls. Recommendations of the
Task Force focus on improving the transparency of the support mechanism,
strengthening the participation of consumers and other interested parties
in the price-setting process, and increasing the degree of harmonization
between provincial regulatory systems. The federal Government has endorsed
the general thrust of the recommendations. A Steering Committee for Supply
Management, comprising representatives of federal and provincial
Governments, producers, processors, traders and consumers, is mandated to
propose measures for implementation.

23Some provinces (e.g. Ontario and Quebec) require that margarine be coloured
differently from butter.

Margarine imports into Canada are prohibited.

24According to Canadian Dairy Comission, Press Release 19 December 1991.
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(ii) Meat

273. In recent years, support for the beef and veal sector has been
largely in line with the average for Canadian agriculture; PSEs have
fluctuated between 35 per cent and about 50 per cent. Net PSEs for pigmeat
and poultrymeat stood at 16 and 40 per cent, respectively, in 1990.

274. The Canada-U.S. Free Trade Agreement (Article 704.1) prohibits both
countries from extending to their bilateral trade any import restrictions
they maintain or introduce on meat.25 This prohibition, however, does not
apply to cases in which restrictions by one party on its third country
imports are frustrated by increases in bilateral trade, because the other
party did not take equivalent action. No such measures have yet been
imposed.

275. Under the Canadian Meat Import Act, the federal Government is
empowered to restrict imports of beef and veal. The relevant decisions are
taken each December, based on import forecasts for the following year.26
Actual imports must, however, satisfy Canada's Global Minimum Access
Commitment (GMAC) negotiated in the Tokyo Round.27 No quotas have been
imposed since 1985. Regular consultations with major meat producing
countries are aimed at trade moderation (Section IV.2(ii)). Chart V.3
provides an overview of the market situation in 1991.

276. Since 1986, Canada has applied countervailing duties on imports of
beef and veal from the EC with a view to offsetting the impact of
subsidized exports. As a result, the EC deliveries, which had risen from
close to nil in 1980 to 30 per cent in 1984, came to a halt again. In
1991, the Canadian International Trade Tribunal, after having reviewed the
case, confirmed its original finding for an additional five years.
According to the Tribunal, there was a continued threat of material injury.

25Attempts were made, on the basis of similar standards and inspection procedures, to
relax quarantine measures and border inspections under the FTA. However, no lasting solution
was reached. According to the Canadian Government. Canada reintroduced border measures as
the United States had failed to implement its part of the agreement.

26The formula used in this context is based on historical imports in the first part of
the 1970s; for details see first TPRM report.

27The GRAC level Is adjusted annually for population growth. In 1991. it was set at
70.400 tonnes. Domestic production amounted to 830,600 tonnes of beef and 41,600 tonnes of
veal (cold carcass weight).

Pigmeat production amounted to 1,134,000 tonnes preliminaryy figures).
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Chart V.3
Imports of fresh and
Per cent

New Zealand
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24.0

frozen beef and veal, 1991

Nicaragua
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USA
54.0

Total Imports: 161,560 tonnes (USA: 87,360 tonnes)
Global Market Access Commitment: 70,400 tonnes

Source: Statistics Canada (based on forecasts provided
on 12 December 1991).

by exporters

277. Poultry and eggs are under a supply management scheme, administered
by four marketing agencies. The FTA requires Canada to ensure specified
minimum imports of these products in case it applies quantitative
restrictions. In practice, the United States is the sole foreign
supplier.28

28Canada negotiated global quotas on poultry with the United States in the 1970s. The
quota levels havebeen increased under the FTA. They now provide for imports of chicken
products to be no less than 7.5 per cent of Canada's previous year's domestic production;
imports of turkey and turkey products must reach at least 3.5 per cent of the production
quota for the same year.

Canadian production was in the order of 572.000 tonnes of chicken and 128,600 tonnes of
turkey in both 1990 and 1991.
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(iii) Grains and oilseeds

278. Along with the United States and the EC, Canada is one of the world's
largest grain producers and exporters In 1991, it accounted for close to
15 per cent of world cereals trade. 29 Grain is Canada's largest farm
export, and Canadian farmers are considerably more dependent on
international markets than their counterparts in the United States or the
Communities. For example, in 1998/91, 62½ per cent of Canada's wheat
production was destined for export.30

279. After a weather-related slump in 1988-89, wheat production doubled to
reach 32½ million tonnes in 1991-92. Barley production approximated
12½ million tonnes, up from some 10 million tonnes in 1988-89.

280. Support for the grains sector is based on transport subsidies and a
variety of income stabilisation schemes.31 Import controls are maintained
on non-U.S. deliveries of wheat and wheat products, and on barley and
barley products. International and interprovincial trade in wheat and
barley from the western provinces is exclusively in the hands of the
Canadian Wheat Board. The Board administers a system of delivery quotas
and, in this context, operates a "wheat pool" sourced from the overall
sales revenues of western Canadian wheat and barley. The farmers receive
the pooled annual average price, less operating costs.

281. PSEs for wheat have fluctuated considerably since the mid-1980s,
largely due to international market developments and the impact of drought.
A surge in support between 1989 and 1990 resulted from a sharp decline in
world prices in late 1990 which, as initial payments to producers had
already beer. made on the basis of more favourable expectations, led to a
wheat pool deficit of CAN$740 million (1990/91) from wheat, durum and
barley.32

282. Chart V.4 traces the evolution of farm prices for grains, in
US dollars, in France, Germany, the United States and Canada in the second
half of the 1980s.

29The United States' share stood at 38 per cent and that of the EC at 22 per cent
(excluding East Germany).

30In the United States, exports amounted to 38 per cent of domestic production
(74½ million tonnes) as against 22 per cent in the EC (production: 84½ million tonnes).

31Table AIV.5 gives an overview of programme expenditure under such schemes.

32The initial payment for wheat for 1990/91 was set at CAN$135 per tonne. The 1991/92
initial payment was fixed at CAN$95 as of 1 August 1991 and raised to CAN$101 on
2 January 1992. According to the Canadian Government, the 1991/92 initial payment bears no
relationship to the 1990/91 pool deficit.
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Chart V.4
Wheat prices in Canada, France, Germany
and the United States, 1984/85 - 1989/90ª

US$ per 100 Kg

24

20

16

12

8

4
1984/85 1985/86 1986/87 1987/88 1988/89 1989/90

(a) Weighted average prices received by farmers for all types and all sales.
(b) Excluding deficiency payments.

Source: Annual ECE/FAO Price Reviews.

283. In recent years, farm income from grains and oilseeds has fallen
considerably and, in 1990 and 1991, reached historically low levels
(Chart V.2). A variety of additional ad hoc programmes were deemed
necessary by the Canadian Government to offset the price and income
effects, which are attributed to competition in subsidies between the EC
and the United States.33 Existing stabilization schemes, for example under
the Agricultural Stabilization Act or the Western Grain Stabilization
Programme, which ended in the 1990/91 crop year, had no longer sufficed to
limit revenue losses to levels deemed acceptable.34

33In early 1990, the EC Court of Auditors noted that for major agricultural products.
including cereals, subsidized exports had replaced intervention storage as the principal tool
for regulating EC markets. (EC Court of Auditors. Special Report No. 2/90 on the management
and control of export refunds accompanied by the replies of the Commission, Official Journal,
C 133, 31 May 1980.)

34The schemes are described in GATT (1990), Trade Policy Review - Canada, Geneva.
Stabilization payments under the Western Grain Stabilization Program were triggered if

net cash flows (gross receipts minus gross expenses) in a crop year fell below their previous
five-year average. After five consecutive years of stabilization payments, totalling
CAN$3.9 billion (1983/84-1987/88). this has never occurred since.
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284. In 1990, a Special Income Assistance Programme (SWAP) provided the
grains and oilseeds sector with some CAN$430 million of short-term aid.
Payments were related to acreage sown.35 Additional support was granted
through the Cash Flow Enhancement Program, which offers grain producers
acces to interest-free loans on crops stored of up to CAN$50,000 per
farm.36

285. Recent policy initiatives towards the grains and oilseeds sector are
intended to establish more comprehensive safety net programmes for farmers.
In April 1991, the Farm Income Protection Act (FIPA) became law. It serves
as the basis for two new safety-net programmes, the Gross Revenue Insurance
Plan (GRIP) and the Net Income Stabilization Account (NISA), as well as for
a crop insurance programme and a special measures provision. GRIP offers
participating grain and oilseed farmers a combination of yield and price
protection. NISA is a publicly supported savings programme, designed to
stabilize net farm incomes. The programmes are to replace support under
the Western Grain Stabilization Act, the Crop Insurance Act and the
Agricultural Stabilization Act, which have been repealed. GRIP and NISA
are outlined in Note V.1.

286. In 1991, two new packages of Farm Support and Adjustment Measures
(FSAM I and FSAM II), totalling CAN$1.4 billion, were introduced. An
advisory group, comprising Government, farmer and industry representatives,
has tabled recommendations on how to distribute the funds among
beneficiaries, mainly grains and oilseeds producers. The FSAMs were
designed to provide income assistance to farmers in the transitional period
until the new safety net programmes come into full operation. They are
comprised mainly of additional measures in the context of existing
programmes. Included under FSAM I, for example, are a reduction in
provincial and producer premiums for GRIP, additional contributions to NISA
accounts, extension of the 1990 Cash Flow Enhancement Program, and an
extension of the Permanent Cover Program (see below). Total support to the
grains and oilseeds sector from all available programmes in 1991-92 is
estimated at about CAN$40 per acre on top of sales revenues.

35The provinces provided some 10 per cent of total funds. In some provinces, payments
were made on the basis of crop yields rather than acreage.

SIAP may be considered as a replacement for the Special Canadian Grains Programme (see
first TPRN report) which expired at about the same time.

36The Cash Flow Enhancement Program was offered under the Prairie Grain Advance
Payments Act and the Advance Payments for Crops Act (see first TPRM report).

37See R. Gray et. al., "A New Safety Net Program for Canadian Agriculture: GRIP*,
Choices, Third Quarter, 1991; and M. Simone and J. Harwood, Canada's GRIP Program: A Boon
for Wheat Producers?" Agricultural Outlook, September 1991.
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287. Transport aids under the Western Grain Transportation Act have
diminished after a peak of CAN$940 million in 1987-88. Recent estimates
amount to subsidies in the order of CAN$725 million for 1991/92 (based on
expected railway costs of CAN$1.1 billion and a current Government share of
two-thirds). This compares with subsidies of CAN$569 million and
CAN$645 million in 1989/90 and 1990/92. The changes in recent years
largely reflect fluctuations in crop yields.38

288. In May 1991, reflecting the developments mentioned above, Canadian
support for wheat and wheat products exceeded that in the United States.
As in the case of oats (1989), Canada was thus obliged under the Free Trade
Agreement (Article 705) to remove its import permit requirement on U.S.
deliveries.39

289. Canadian grain exports to the Russian Federation are governed by a
long-term trade agreement. Superseding a previous agreement with the
Soviet Union, it provides for sales of 25 million tonnes for the period
1 January 1992 to 31 July 1996.40 Payment is in hard currency, either cash
or credit, and for a maximum of three years. Additional trade agreements
by the Canadian Wheat Board, occasionally concluded with client countries,
are considered as confidential.

290. The Permanent Cover Program in Western Canada, designed to encourage
the planting of trees or forage on marginal land, was expanded in 1991.
Additional funds (CAN$50 million) are expected to result in the cessation
of crop production on 600,000 acres in the prairie provinces.41

381n 1985-86, the Government share in transport costs was in the order of 80 per cent.
Transport subsidies accounted for about two-ticisis of the PSE for wheat, as against one-third
in recent OECD estimates (1990).

As noted in the first TPRM Report. Canada is committed under Article 701 of the
Canada-U.S. Free Trade Agreement not to grant transport subsidies for exports to the
United States via its west coast ports.

39Procedures for computing the support levels are established in an Annex to the
Agreement.

According to a statement in the Working Party on the FTA, import permit requirements
could be reintroduced if imports from the United States increased significantly as a result
of a substantial change in the relative support levels in either party, and if the action
were consistent with other obligations under the FTA, including those relating to emergency
measures (GATT document L/6927, 31 October 1991).

40The preceding agreement had set a minimum target of 25 million tonnes for the
five-year term ending 31 July 1991.

41An additional CAN$22 million are earmarked under the Land Management Assistance
Program for similar measures in the other provinces.
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Note V.1: Revenue Insurance and Income Stabilization through GRIP and NISA
Canada's Gross Revenue Insurance Plan (GRIP) is a voluntary programme,
funded jointly by participating farmers and federal and provincial
Governments. Comprising both yield- and price-related components, it
provides comprehensive protection against revenue losses on a wide range of
crops (excluding commodities covered by national stabilization plans, for
example, certain horticultural products or sugar beet).

The yield-related component of GRIP builds on Canada's Crop Insurance Act,
amended in 1990, which guarantees minimum yields based on historical
production levels of individual farms. Price protection is based on a
15-year moving average, indexed for changes in input costs and adjusted for
the coverage ratio (70 per cent of the established average price).

GRIP's reference period is thus considerably longer than that under the
Western Grain Stabilization Act (five years) and includes the high-price
years of the late 1970s and early 1980s. While acknowledging the greater
reliability of the system from a producer's point of view as well as the
economic advantages of protecting revenues rather than yields or prices,
observers have noted that by freezing of reference prices over very long
periods, GRIP may discourage the planting of products whose historic price
averages are relatively low, irrespective of market conditions.

The costs of GRIP are shared between farmers, the federal Government and
the provinces in the ratios of 33 1/3, 41 2/3, and 25 per cent. Premium
rates are developed by an independent actuary and are required to be
actuarially sound over time; they can fluctuate by 6 percentage points
over a five-year period. Accordingly, the farmers' contribution to GRIP
can vary up to a maximum of 2 percentage points during the first five
years. In order to encourage participation, the federal Government
earmarked CAN$121 million in the context of FSAM I (see above) to cover
parts of the provinces' and farmers' shares. By 15 May 1991, the target
date for 1991-92, participants in GRIP represented about 73 per cent of
eligible farms and 80 per cent of acreage, although with considerable
variations among provinces.

Participation in the programme is not linked to set-aside or similar
requirements; farmers may expand the area under production by up to
10 per cent from year to year. Hence, they might seek to (re-)cultivate
marginal land. Observers have suggested that a recent reduction in summer
fallow area in Canada, by 5 per cent, might reflect the impact of GRIP.

The Net Income Stabilisation Account NISA) allows farmers to accumulate a
certain share of their sales revenues in individual accounts. While
participants are allowed to deposit up to 22 per cent of their net eligible
sales, only 2 per cent bears interest at an incentive rate of 3 per cent
above market rates. Withdrawals can be made if farm incomes fall below
specified levels (average of the preceding five years or CAN$10, 000 of
taxable income per annum). The farmers' savings are matched by federal and
provincial funds of up to 2 per cent of net eligible sales per year.
Certain FSAM payments were channelled through NISA to popularize the
programme; 161,000 farmers are currently participating.
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(iv) Other vegetable products

291. Almost all fresh fruit and vegetables bear seasonal tariffs, ranging
between 5 and 17.5 per cent. The period of application can vary from year
to year. Out of season, imports enter duty-free.

292. The"snapback" provisions under Article 702 of the Canada-U.S. Free
Trade Agreement allow temporary reinstatement of tariffs until 2008.
Snapback is contingent on criteria related to import prices and the area
under production in the importing country. The duties reintroduced must
not exceed m.f.n. rates prior to the entry into force of the Agreement or,
if lower, the rates in effect when the measure is taken. Between January
1990 and December 1991, Canada activated the mechanism four times at the
regional and once at the national level. Products affected were asparagus,
peaches (twice) and tomatoes (twice).42 Canada's recourse to the mechanism
aims to prevent the supply management policy in the sector from being
eroded by increased imports from the United States.

293. In addition, anti-dumping actions have been used in recent years. In
mid-1991, U.S. deliveries of "Delicious" apples, sour cherries, potatoes
and yellow onions were subject to anti-dumping duties. Duties on the
latter two products were applied on a regional basis in British Columbia;
the action on potatoes dates back to June 1984. The finding on potatoes
was reviewed and confirmed by the Canadian International Trade Tribunal in
1990. A review of the finding on onions was initiated by the Tribunal in
late 1991.

294. Imports of selected fruit and vegetables must comply with standards
and grades established by the Canadian Agricultural Product Act.43 Imports
in bulk are subject to a special waiver from the packaging regulations
under the Act. According to the Canadian authorities, the waiver may be
granted if equivalent domestic products are not reasonably available.
Shipments are not allowed to enter Canada unless there is a firm purchase
agreement, which also includes the price. The Canadian authorities have

42For details see Table IV.4.
The respective tariff rates compared as follows (FTA-rate/snapback-rate): Asparagus

12/15 per cent; tomatoes 10.5/15 per cent; peaches 8.7/12.5 per cent.
In the GATT Working Party on the Free Trade Agreement, the Canadian Government gave the

view that the snapbackk mechanism' was a type of safeguard measure and thus, unlike duties,
not subject to tile sunset requirement under Article XXIV of the GATT. Accordingly, the
mechanism would not frustrate the ultimate objective of eliminating tariff restrictions
between the two parties within a certain time frame.

The United States has not yet invoked these provisions.

43Adherence to these requirements also prevents domestic producers from being affected
by restrictions on interprovincial trade.

Apart from stipulating national standards, grades and regulations for trade in these
products, the Act provides for product inspection, the licensing of dealers, the registration
of establishments, and an arbitration mechanism for disputes among dealers.
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pointed to similar non-tariff access barriers to U.S. markets, for example
grade standards, packaging and labelling requirements.

295. The Canadian International Trade Tribunal is currently conducting an
inquiry into the competitiveness of the fruit and vegetables sector,
following a request by the Canadian Horticultural Council. The Tribunal is
directed to examine how specified Canadian products compete with U.S.
supplies and to determine, in this context, the impact of Government
policies on competitiveness. The results are expected to help identify
areas where "unfair competition" might exist and to establish a more
reliable basis for decision-making,both for the Canadian Government and
for private operators in the sector.44

296. The horticultural industry is scheduled to receive CAN$80.5 million
out of the recently launched "FSAM II" support package (see above).

297. In the tobacco sector, provincial marketing boards control production
through a quota system and negotiate prices. The Ontario Board also
assists international trade and participates in missions abroad.

298. Most imports of tobacco and tobacco products enter the Canadian
market either under specific or alternate tariffs. 45 Like many other
countries, Canada imposes substantial excise taxes on these products. In
1990, these resulted in revenues of some CAN$5.8 billion on estimated sales
of CAN$8.65 billion. The tax incidence varied widely among the Provinces
and Territories. In New Brunswick, a pack of 25 cigarettes was assessed a
provincial tax of over CAN$3 on top of federal taxes of CAN$2.31 (excise
plus sales taxes and GST, 30 April 1991). 46 In contrast, Quebec's sales
and excise taxes were less than CAN$1.60. However, even in Quebec,
cigarette retail prices were more than two times higher than in the United
States (New York).47

299. Apparently with a view 'to narrowing the price gap and thus
discouraging cross-border shopping and smuggling, Canada introduced an

44This was the first competitiveness study commissioned under Section 18 of the
Canadian International Trade Tribunal Act. Section 18 requires the Tribunal to enquire into
and to report to the Governor in Council on "any matter in relation to the economic, trade or
commercial interests of Canada" that is referred to it by the Governor. (The latter acts, in
turn, on the basis of Cabinet decisions).

45A recent jump in the duty paid on manufactured tobacco, from 15½ per cent in 1988 up
to 330 per cent in 1991 (Table AV.1) reflects a change in the system of excise taxation. In
1991. excise taxes are included in the above figure.

46Estimates by the Ontario Flue-Cured Tobacco Growers' Marketing Board (Annual Report
1991).

47In June 1991, a pack of 25 cigarettes was priced CAN$6.30 In Quebec as against
CAN$2.75 in New York (Source: Government of Canada).
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export tax in February 1992. It amounts to CAN$1.00 per pack of
25 cigarettes (including deliveries through duty-free shops) and is
expected to yield revenues in the order of CAN$150 million per year.48

(v) Fisheries

300. Canada is the world's second largest exporter of fish. Its fishing
sector is concentrated in three provinces, British Columbia, Newfoundland
and Nova Scotia, which account for more than four-fifths of the country's
89,600 fishermen and 38,000 fish plant workers (1990).

301. Similar to many other countries, Canada's fisheries sector is subject
to a tight network of regulations for the purpose of stock management, for
sanitary and phytosanitary reasons and the like.49 Tariff protection is
moderate, averaging 2 per cent (duty paid as per cent of total imports,
1991; Table AV.1). However, Canada's m.f.n. tariff exhibits peaks of up
to 174 per cent on certain processed items. Canadian exports, in turn, are
affected by high access barriers, not least through tariff escalation in
the United States (prior to tariff cuts under the FTA), the EC and Japan
(Table V.3). 50 In addition, Canada has complained about a variety of
non-tariff barriers such as quantitative restrictions by Japan and
allegedly restrictive technical regulations and procurement practices by
the United States, including minimum size restrictions for lobsters (see,
however, Section VI.2), health and sanitary restrictions, and labelling
requirements.

302. The Canadian Government considers overfishing in areas close to its
200 mile zone in the North-West Atlantic as a continuing serious concern.
Effort to improve the effectiveness of the North-West Atlantic Fisheries
Organization (NAPO) are aimed at providing redress.51 Canada maintains

48Nachrichten für AuBenhandel, 24 February 1992.

49For example, Canada's Atlantic Groundfish Management Plan establishes a highly
elaborate system of quota ceilings on Canadian and foreign catches. The quotas are specified
for individual species and fishing zones. The Canadian quotas are further split into
subquotas according to fishing gear and vessel size.

50The United States is Canada's largest export market in the sector with a share of
45 per cent in total exports (CAN$2.6 billion in 1990).

51NAFO is a common organization of Bulgaria, Canada, Cuba, Denmark (on behalf of the
Faroes and Greenland), the European Communities, Iceland, Japan, Norway, Poland, Romania and
the Russian Federation. It establishes maximum catches for 12 varieties of fish and
allocates quotas according to their members' traditional shares. Since 1986. increasing
frictions have emerged between Canada and the EC. Canada accuses the EC, and in particular
Spain and Portugal, of excessive overfishing in the North Atlantic well beyond the NAFO
quotas. Recently, the EC has announced quota reductions. However, bilateral tensions appear
to have intensified in early 1992 in the wake of drastic reductions in the stocks of northern
cod. (Globe and Mail, 6 March 1992 and Nachrichten für AuBenhandel, 9 March 1992.)

An additional matter of concern to Canada Is fishing by trawlers from non-NAFO
countries (Panama and the Republic of Korea) in the regulated area.
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bilateral fisheries agreements with nine NAFO member States and with
France. According to the Canadian authorities, the majority of these
agreements have similar elements: an obligation on Canada to allow access
to a share of its surplus fish resources; a common commitment to cooperate
on fish conservation on the high seas; a recognition of Canada's special
interest in the fish resources beyond and immediately adjacent to its
200-mile zone; and a commitment to assist Canada in liberalizing trade in
fish. 52 Fishing vessels registered in States that contravene Canada's
domestic and international conservation policies are denied access to
Canadian waters and ports.

303. Fisheries is one of the very few sectors to be exempted from the full
application of the Canadian Competition Act.53 The Act (Section 4.1(b))
provides cover for price and other market arrangements among fishermen,
their associations and processors. With a view to preventing overfishing
and production overcapacity, entry into the sector, whether as fisherman or
processor, is subject to licensing. (Several plant closures have occurred
in recent years due to shortages of fish.)

304. Recent support initiatives towards the sector are dominated by the
Atlantic Fisheries Adjustment Programme (AFAP), brought into effect in
May 1990. The five-year program builds on the following elements:
(i) restoration of fish stocks and fish conservation, including research
activities and the surveillance of fishing grounds (CAN$150 million);
(ii) adjustment aid to fishermen and fish plant workers (CAN$130 million);
and (iii) diversification within the fisheries sector and development of
alternatives (CAN$146 million). In addition, the AFAP encompasses a
previously launched CAN$130 million adjustment programme for communities
and individual workers in Newfoundland and Nova Scotia as well as a
CAN$28 million initiative to improve aerial surveillance.

305. In November 1991, the federal Government announced an additional
emergency aid of CAN$10 million, to be spent on employment projects for
industry workers in Newfoundland, Nova Scotia and New Brunswick. According
to the Canadian Government, some further federal-provincial initiatives in

52Although Canada has not yet ratified the 1982 United Nations Law of the Sea
Convention. it accepts and applies the provision on fisheries as customary international law.
The Convention allows the coastal state "to determine its capacity to harvest the living
resources' within a 200-mile exclusive fisheries zone. If available domestic capacity does
not suffice to exploit the Total Allowable Catch (TAC), the coastal state is required to give
other states access to the surplus. In this context, national interests of the coastal state
are to be taken into account, including "the need to minimize economic dislocation' among
fishermen who have habitually fished in the zone.

53According to the Bureau of Competition Policy, Government policies in the fisheries
sector have tended to promote concentration and limit entry. (Bureau of Competition Policy
(1989). Canadian Competition Policy: Its Interface with Other Economic and Social Policies.
Ottawa).
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the Atlantic Provinces and programmes by the provinces are relatively small
in size and coverage.

(vi) Beverages and spirits

306. While tariff protection for alcoholic beverages is substantial,
non-tariff barriers have apparently proved more important in determining
market access. 54 This holds, in particular, for practices by provincial
liquor control boards and commissions. These enjoy a trade monopoly in the
sector, extending to imports and interprovincial trade.55 The boards'
exclusive status has contributed to segmenting provincial markets, reducing
imports and shielding local producers of alcoholic beverages from
competition both within Canada and from abroad. It also allows Canada to
impose trade measures on a provincial basis, for example in the recent case
of anti-dumping56duties on U.S. beer deliveries to British Columbia
(November 1991).

307. Local production requirements with respect to Canadian beer, imposed
in almost all provinces, have amounted to a virtual ban on interprovincial
deliveries. In Ontario, minimum content provisions for wine have served to
promote the use of locally grown grapes by the Province's wine producers.
The resulting effects on wine quality and/or prices have, thus far, been
offset by the provincial liquor board's imposing more favourable mark-ups
on local wines than on non-Ontario produces. However, changes are under
way (see below).

308. Practices by the provincial liquor boards have given rise to two
disputes under Article XXIII of the GATT. Discriminatory pricing and
distribution practices were referred to a Panel, on the initiative of the
European Communities, in 1985. The Panel found the disputed measures
inconsistent with Canada's obligations under the GATT. The Panel report
was adopted by the GATT Council in March 1988, and Canada and the EC
subsequently agreed on an implementation programme beginning in early
1989. More recently, a further GATT Panel upheld a complaint by the

54Average applied tariffs on spirits (duty paid as per cent of total imports) exceeded
70 per cent in both 1988 and 1991 (Table AV.1).

Under Canada's Constitutional Act, importation into Canada is considered a matter of
federal legislation. However, by means of the Importation of Intoxicating Liquors Act, the
Canadian Parliament restricted the right to import alcoholic beverages into a province to the
provincial agencies authorized to sell these beverages. The importation of alcoholic
beverages, including direct deliveries to consumers, without approval of the agencies is
prohibited under the Act.

56The action is currently being investigated by a bilateral Panel under Chapter 19 of
the Free Trade Agreement. The Panel decision is scheduled for 6 August 1992 (Section VI.2).

57The agreement with the EC requires Canada to abolish all discrimination affecting
(Footnote Continued)



C/RM/S/25A
Page 104

United States about distribution practices in the beer sector, including
alleged failure by Canada to implement certain recommendations by the
previous Panel (Section VI.1(i)). The United States has threatened to
impose punitive duties' on Canadian beer deliveries, as from
10 April 1992, in the absence of a satisfactory solution.58

309. An Intergovernmental Agreement on Beer Marketing Practices among the
federal and provincial Governments, effective as from 1 January 1991,
provides for the elimination of discriminatory listing practices by
year-end 1991 and of price discrimination by year-end 1994. 59 The
Agreement applies only to Canadian beer and beer products. At present, six
provinces and two territories participate, which is sufficient to ensure
the application of the Agreement (the participants must represent at least
80 per cent of the Canadian market). An acceleration of the established
time frame is currently under consideration in view of the need to bring
provincial practices into line with Canada's GATT obligations.

310. Grape and wine adjustment programmes, launched in 1988/89, are
designed to help the industry adjust to the new market environment in the
aftermath of the 1988 Panel and the Free Trade Agreement.60 Assistance is
granted for purposes such as grape acreage reduction; price support;
disposal of surpluses; market development; and productivity and quality
enhancement. The programmes are endowed, over a 12-year period, with
CAN$100 million in Ontario and CAN$28 million in British Columbia. Some
4,000 hectares of grape vines have thus far been removed from production
(one-third of the wine grape acreage in Ontario and two-thirds in British
Columbia).

311. A similar adjustment programme for Quebec, in the order of
CAN$355,000 over three years, is currently being finalized. On top of
these initiatives, the federal Government has launched a CAN$5 million wine

(Footnote Continued)
spirits. With respect to wine, it provides for non-discriminatory listing and distribution,
and the phasing-out of pricing discriminations. Canada is also obliged to remove
discriminations based on the listing of beer, to cap price mark-ups for beer at their level
in December 1988 and to reopen discussions on pricing once it has dealt with its internal
trade barriers in the sector.

58Financial Times, 30 December 1991.

59In addition, a Technical Committee on Beer Marketing Practices has been established.
It is mandated to develop recommendations. by 1 January 1993, for the complete implementation
of the Agreement and the elimination any remaining discriminatory practices to
interprovincial trade.

In the event that a party fails to comply with its obligations, the offended party may
seek redress through direct consultations or, if not successful, through a Panel procedure.
If Panel determinations are not implemented, the affected may suspend equivalent concessions.

60Under the FTA, Canada Is required to eliminate discriminations in pricing, listing
and distribution of wine and spirits (with certain exceptions for Ontario, Quebec and British
Columbia).
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promotion programme to encourage market development activities by the
industry over the next 10 years.

312. Alcoholic beverages are subject to federal excise taxes and, in
addition, to the Goods and Services Tax (7 per cent) and the provincial
sales taxes. The excise rates are in general above comparable U.S. rates,
thus providing for significant price gaps and, as a consequence, incentives
for cross-border shopping. In June 1991, whisky prices in Quebec,
Ontario and British Columbia exceeded those in the United States by 85 to
100 per cent; beer prices differed by 15 to 30 per cent. The price of
Canadian wine was reported to be more than one-third higher in Ontario than
in New York (November 1991). According to newspaper reports, smuggling has
recently gained in importance.

(3) Industry

(i) Textiles and clothing

313. Textiles and clothing production is regionally concentrated in
central Canada. Quebec alone accounts for some 50 per cent of the
country's textile production and close to 60 per cent of its apparel
industry (in terms of both employment and value added). Regional
concentration and regional policy considerations may have amplified the
industry's influence on policy decisions, including decisions on import
protection.

314. The development of the textiles and clothing industry over the past
decade was marked by high investment and increased reliance on automation
and computerisation, especially in textiles. Productivity has improved
considerably faster than in the manufacturing sector as a whole. Despite
mounting import pressure, real output and employment in both the textiles
and the clothing industries expanded over the best part of the past decade
(Chart V.5). However, coinciding with the recession, both sectors recently

61For example, from January 1991, the federal excise taxes (in CAN$) on spirits and
wine (750 ml bottles) and on beer (six-pack) compared as follows:

Spirits Wine Beer

United States 2.13 0.212 0.32 (4.5% alcohol)
Canada 3.32 0.384 0.573 (5% alcohol)
(Estimates by the Association of Canadian Distillers, November 1990.)

62Globe and Mail, 8 January 1992.

63Quebec represents about one-quarter of Canada's total population.

64Between 1976 and 1986. labour productivity (value added per person-hour) grew at
annual rates of 3.8 per cent in the textiles sector and 3.4 per cent in clothing as against
an average of 1.8 per cent for the manufacturing industry.
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Chart V.5
Evolution of shipments and employment in the textile and
clothing industry, 1982-90
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lost ground; in 1990, employment fell below its 1982 level. After a
further decline in 1991, employment in the textiles sector reached an
estimated 44,500 as compared with 80,000 in the clothing industry.

315. The industries' adjustment strategy seems to have responded to
increasing competition from abroad and, with respect to Asian6 suppliers,
the need to compensate for comparatively high wage levels. It was
facilitated by profits which compared favourably with other sectors of the
Canadian economy: for the best part of the 1980s, profitability of both
textiles and clothing production was above the average for manufacturing
industry (according to Industry, Science and Technology Canada; see
Table V.4 for the most recent estimates). As regards clothing, this
relatively good performance has been explained in terms of the sector's low
capital requirements, entrepreneurial skills, and small average firm
size.

316. Canada's producers rely mainly on their domestic market. Exports
represent less than 15 per cent of the shipments of the textiles industry
and 5 per cent of clothing production, with the United States by far the
most important destination (in value terms; Table AV.2). The share of
imports in domestic consumption has grown, in clothing from 36 to about
45 per cent between 1977 and 1989 (on a unit basis) and in textiles from 31
to 38 per cent (in constant prices).

317. During the second half of the 1980s, the United States consolidated
its position on the Canadian textiles market. U.S. supplies regained
import shares lost between 1982 and 1986 (13 percentage points) by
advancing from 43 per cent in 1986 to 51½ per cent in 1990. This was at
the expense mainly of the EC and Japan (Table AV.3). The surge in U.S.
textiles deliveries may reflect not only expectations and developments
related to the FTA, but a variety of additional factors, including a strong
market push resulting from the U.S. recession and shifts in user
preferences. With the gradual implementation of the Free Trade Agreement,
U.S. suppliers may, gain an additional boost; tariffs on textiles and

65Between 1982 and 1986, the European Communities' share among Canada's textiles
imports grew from 15 to 21 per cent and that of Asian suppliers from 20 to 25 per cent
(28 per cent in 1987).

66See Industry. Science and Technology Canada (1991), Industry Profile: ApDDrel.
Ottawa.

67EC deliveries decreased between 1986 and 1990, from US$372 million (21.3 per cent of
Canada's textiles imports) to US$339 million (15.2 per cent) and those of Japan from
US$108 million (6.2 per cent) to US$72 million (3.2 per cent). However, EC losses occurred
mainly between 1986 and 1988.

See also Table AV.1 for the United States' import share by Tariff Study Category (1988
and 1991).
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clothing are to be eliminated by 1998. The complex nature of the rules
of origin is likely to further promote the use of North American textiles
inputs by the Industry.

318. In clothing, Hong Kong, the EC, the Republic of Korea, the People's
Republic of Korea and Taiwan have managed to remain Canada's single most
important suppliers, although their shares have declined recently. U.S.
deliveries advanced from some 5 per cent to close to 9 per cent of total
clothing imports (1986-1990). Chart V.6 provides an overview of the import
market.

319. According to estimates by Industry, Science and Technology Canada,
one-tenth of the value of Canada's total textile imports, and one-quarter
of the textile imports destined for clothing production, is currently
governed by bilateral restraint arrangements under the MFA. In contrast,
MFA coverage of clothing imports amounts to some 80 per cent.

320. In January 1992, textiles and/or clothing deliveries from 27
countries were subject to restraints under bilateral agreements. Two
suppliers (Democratic People's Republic of Korea and United Arab Emirates)
faced unilateral quotas. Several agreements have been extended in product
coverage since the first report. The Maldives have been removed from the
list of restrained suppliers of clothing; and a new agreement was
concluded with Columbia on cotton terry towels. Tables AV.4 and AV.5
provide an overview of the restraints in force in January 1992 by country
and product category.

68Canadian apparel producers have voiced serious concern about the Agreement. It was
noted that, while U.S. manufacturers obtained most of their textiles raw material from
domestic mills. Canadian producers sourced over 60 per cent of their woven fabric requirement
outside of Canada. In addition, U.S. manufacturers using international sources of raw
materials normally purchase from the same suppliers as their Canadian counterparts whose
access to the U.S. market is restricted by the rules of origin under the FTA. The economic
need to switch sources under the FTA, possibly in favour of U.S. suppliers, was viewed as a
serious blow to competitiveness since North American textile firms no longer provide the
range of fibres, yarns and fabrics required by the apparel industry". (Speech by S. Beatty,
Executive Director of the Canadian Apparel Manufacturers Institute to the United States
Apparel Industry Council, 25 October 1991.)

69As noted in the first TPRM report, duty free treatment under the FTA for textiles and
clothing products incorporating third-country inputs is limited to specified annual
square-yard-equivalent quotas. Deliveries in excess of these quotas are subjected to the
regular m.f.n. tariffs. In this event, Canada continues to be entitled, for an Indefinite
period, to grant duty drawbacks on imported fabric made into apparel and exported to the
United States. There is no such possibility for any other textiles, and duty drawback for
all other sectors is to be phased out until I January 1994 (Section IV.2(i)).

Under the FTA, the tariff rate quotas on non-wool fabric and non-wool made up textile
articles, produced in Canada from third-country yarn, were due to expire on 31 December 1992,
subject to revision by both parties to the Agreement before the end of 1991. The quota
levels are currently being reviewed in the context of the NAFTA negotiations. The tariff
rate quotas for non-wool apparel and wool apparel are to be renegotiated before
1 January 1998 to reflect current conditions in the industries.

70For details see also the TPRM report by the Government of Canada.
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Chart V.6
Canada's imports of textiles and clothing
by source, 1990
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Canadian Government, a decision on the final tariff levels will depend in
large part on the results of the Uruguay Round with respect to the phasing
out of quantitative restraints and concessions on market access.

(ii) Footwear and travel goods

323. Canada's footwear industry, like textiles and clothing, is regionally
concentrated - Ontario and Quebec together account for 97 per cent of
employment in the sector - and is regarded as vulnerable to import
competition. By the end of the 1980s, Canadian producers served some
29 per cent of the domestic market, down from 40 per cent in 1980 (in unit
terms).

324. Quota-based assistance to the footwear sector appears to have become
less pervasive than in textiles and clothing. While various quotas served
to cushion ongoing adjustment processes in the industry for the best part
of the 1980s, the last import quotas, on certain categories of leather
footwear, were abolished in 1988. Average applied tariffs on footwear
(duty paid as per cents f total imports) exceeded 20 per cent in both 1988
and 1991 (Table AV.1). Financial support, at least at the federal level,
has been scaled down to negligible levels in recent years (Table IV.7).

325. A factor in this context might have been the limited share of the
industry in total employment, both at the national and provincial levels.
In 1989, the sector accounted for ff more than 12,000 workers in Canada,
down from a peak of 17,400 in 1984.

326. Anti-dumping measures have, however, gained considerably in
importance over time. As shown in Chart IV.1, footwear was one of the two
sectors to register an increase in outstanding anti-dumping actions since
the end of 1989. In May 1990, the Canadian International Trade Tribunal
found that imports of dumped and subsidized footwear had caused material
injury to domestic producers of like products. As a result, anti-dumping
duties from 25 to 90 per cent were imposed on deliveries from Brazil,

(Footnote Continued)

(ii) Yarns (9.7 per cent/0-16.5 per cent)
(iii) Fabrics (18.2 per cent/0-25.3 per cent
(iv) Made-up articles (15.4 per cent/0-25.0 per cent)

(v) Clothing (22.5 per cent/0.1-25.2 per cent).

For more details, including the CITT inquiry, see the first TPRM report.

72The General Preferential Tariffs (GPT) on footwear are 13 and 14 per cent. However,
rubber footwear has been suspended from GPT since August 1975 (Table IV.1).

73The Canadian-based company of Bata, with an estimated 67,000 employees the largest
footwear manufacturer worldwide, has no more than 600 factory workers in Canada. (Industry,
Science and Technology Canada (1991), Industry Profile: Footwear, Ottawa).
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China, Taiwan, Romania, Poland and Yugoslavia. These suppliers
represented nearly one-third of Canada's imports of women's footwear in
1989.

327. In addition, the Republic of Korea has continued to restrain exports
of a variety of footwear categories, suitcases and handbags to Canada and
other destinations.

(iii) Transport equipment

(a) Motor vehicles

328. Motor vehicles are Canada's largest manufacturing industry. In 1989,
automotive activities contributed slightly more than 15 per cent to total
manufacturing output. Of the 175,000 employees, approximately 97,000 are
engaged in the automotive components subsector and 78,000 in vehicle
assembly operations. On account of both its size and sensitivity to
business cycles, compared to other sectors (but see below), the industry is
considered to be "one of the principal sources of expansion and recession
in the Canadian economy". Production and investment decisions by vehicle
manufacturers in Canada have been greatly influenced by privileges granted
under the Canada-U.S. Auto Pact of 1965 and by additional production- and
export-based import duty waivers for Japanese and Korean manufacturers.

The Canada-U.S. Auto Pact: effects on production in Canada

329. The Auto Pact permits participating companies, subject to certain
requirements for domestic production and value-added, duty free trade
between Canada and the United States in vehicles as well as in parts for
assembly operations. The Pact paved the way for intensive intra-firm
trade between the two countries, leading to substantial rationalization and

74The Canadian Government expects these measures to "bring some relief to Canadian
producers and to provide them with an opportunity to strengthen their decision in the
domestic market and to focus on the changes necessary to expand their sales abroad,
particularly in the United States". (Industry, Science and Technology Canada (1991),
op. cit.).

75The measures are implemented by the Korea Consumer Goods Exporters Association and
the Korea Leather Goods Exporters Association. (See GATT (1992). Trade Policy Review -
Republic of Korea, Geneva (forthcoming).)

76Francine Roy (1991). "Recent Trends in the Automotive Industry'. Canadian Economic
Observer, January 1991.

77For details see the first TPRM report.
The 18 major manufacturers participating in the Auto Pact achieved a net production to

net sales ratio in Canada of close to 160 per cent in 1990. The domestic value added of the
cars sold by Pact participants in Canada exceeded 70 per cent. (According to Industry.
Science and Technology Canada (1991). Statistical Review of the Canadian Automotive Industry:
1990, Ottawa.)
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the realization of returns to scale. Thus, in 1960, reportedly a

representative pre-Auto Pact year, the 14,000 employees of General Motors

of Canada produced 150,000 passengercars and 30,000 commercial vehicles;
of these, 4 per cent were exported. In 1990, with some 42,000 employees,
the company produced 415,000 cars and 290,000 trucks and vans. More7 han

three-quarters were exported, almost exclusively to the United States.

330. Chart V.7 traces the increasing role of motor vehicle trade, and of

North-American integration in the sector, on Canadian exports since the
early 1960s.

Chart V.7
Canada's exports of motor vehicles to
the United States, 1962-90
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331. Canadian production relies in particular on large and luxury cars and
light trucks (minivans). In the late 1980s, these accounted for more than
half of the country's production capacity in the sector as compared with
37 per cent in the United States (estimates by the Department of Industry,

78According to T.A. Wakefield, "The Canada-U.S. Free Trade Agreement and the Canadian
Auto Industry: Doing the Right. Thing at the Right Time", in M. Gold and D. Leyton-Brown
(ed.), The Canada-U.S. Free Trade Agreement, Toronto.

79In 1990, over 99 per cent of Canada's motor vehicle exports (CAN$24.1 billion) were
shipped to the United States, while the U.S. contributed some 70 per cent to Canada's Imports
(CAN$13.7 billion). In the same year, Canada posted a CAN$9.1 billion trade deficit in car
parts.
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Science and Technology). Chart V.8 shows the current structure of the
Canadian market.

Chart V.8
Car sales in Canada by producer (imports and domestic
production), 1991
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332. The latest recession in the sector has taken its toll on both sides
of the border. In 1991, sales in Canada reached their lowest level for
eight years (1.27 million units as opposed to 1.57 million in 1988).
Deliveries from the United States lost considerable ground in the shrinking
Canadian market; between 1988 and 1991, their share in total motor vehicle
imports dropped from 81 to 724 per cent (Table AV.1). The slump in both
countries resulted in considerable lay-offs and plant closures.

Other motor vehicle investments in Canada

333. The development of the Canadian motor industry during the 1980s was
marked by the arrival and expansion of Japanese and Korean manufacturers.
The first plant (Honda, Ontario) started production in 1986. Four years

80Including passenger cars, station wagons, light utility vehicles.

81General Motors has recently announced plans to scale down its North American assembly
operations by permanently closing a number of plants in the United States and Canada.
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later, the plants of Honda, Toyota, Suzuki (in cooperation with General
Motors) and Hyundai were completing some 240,000 units, predominantly
destined for export to the United States. Total Canadian capacity in the
sector, including the "Big Three" (General Motors, Ford, Chrysler), is
forecast by Industry, Science and Technology Canada to reach 2.6 million
units in 1992. To this, Japanese and Korean-owned assembly operations
would contribute 460,000 (18 per cent). Available performance indicators
suggest that these new plants have a significant competitive lead over
existing capacity in the sector, both in North America and abroad
(Table V.5).

334. Setting up and expanding capacity in Canada proved attractive in the
1980s for various reasons. From the perspective of Japanese producers,
these included a considerable appreciation of the yen against the Canadian
dollar since the early 1980s; export restraint arrangements vis-à-vis
Canada and the United States; favourable access conditions to the U.S.
market due to Canada's production-based duty remission programme; a
largely identical regulatory environment (for example, on emission
standards) throughout North America; and lower labour costs in Canada as
compared with the United States. However, several elements in this setting
changed towards the end of the 1980s.

335. The Canada-Japan restraint arrangement was introduced in 1981 with
the aim of affording Canadian producers some breathing space for structural
adjustment. They had suffered, at that time, a severe recession in the
aftermath of the second oil price shock (1978/79) and a drastic surge in
imports of highly competitive, fuel-efficient cars. The arrangement,
similar to that between the United States and Japan, was complemented, in
the mid-1980s, by an understanding with the Republic of Korea concerning
Hyundai's exports to Canada. Apparently, as noted in the first TPRM report
on Canada, both arrangements (or understandings) have been discontinued.

82For example, about three-quarters of the cars assembled in Honda's Alliston plant are
shipped to the United States. They are currently subject to a 2.5 per cent import duty as
the U.S. do not consider the cars to meEt the origin requirements (50 per cent) under the FTA
(see below).

83Individual observations may, however, vary widely around the averages displayed in
Table V.5. These variations appear particularly pronounced in Europe where the productivity
gap, in terms of hours per vehicle, between the best and the worst performer exceeds
140 per cent (96 per cent in Japan).

84With respect to labour costs, estimates by the U.S. Bureau of Labor Statistics
suggest that hourly compensation in the sector in Canada has continued to remain below that
in the United States. Canada's cost advantage in vehicle and equipment production was
estimated at 18 per cent in 1989 (according to Industry, Science and Technology Canada
(1991), Industry Profile - Light Motor Vehicles, Ottawa).

85The arrangement with Japan is reported to have expired In 1987, followed by a period
of unilateral restrictions on Japanese deliveries so as not to cause market disruptions.

(Footnote Continued)
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Since then, Canadian and Japanese officials have met once a year to discuss
developments in the car market, the general economic background of the
industry and possible future investment and production patterns.

336. Canada encourages investment in the sector through import duty
remission schemes, based on Memoranda of Understanding between the
Government of Canada and Honda, Hyundai and Toyota. While differing in
coverage, these memoranda include forecasts of company-specific
developments related to trade, investment and employment. According to the
Canadian Government, there are no commitments on the part of the companies
to restrict imports or pursue specified export targets. Due to commercial
confidentiality, no details have been made available,

Effects of the Canada-U.S. Free Trade Agreement

337. Current trade privileges in the sector, both under the Auto Pact/PTA
and the duty remission schemes, are reflected in low levels of applied
tariffs. They do not exceed 2 per cent, as compared with m.f.n. rates in
the order of 9 per cent and GPT rates of 6 per cent (Table AV.1).

338. The Canada-U.S. Free Trade Agreement is likely to produce differing
effects as between "traditional" American producers in Canada and Japanese
and Korean investments. Under the Agreement, Canada is to terminate all
import duty remission programmes on or before 1 January 1998. As a
result, assembly operations that have, thus far, benefited from duty
refunds on imported components would have to bear full duties on all car

(Footnote Continued)
These restrictions apparently no longer apply. In an informal understanding, the Republic of
Korea pledged to exercise prudence on its exports to Canada in 1987-88.

A research report prepared for the Economic Council of Canada (Adjustment Policies
for Trade Sensitive Industries, Ottawa, 1988) has attempted to trace the effects of the
previous arrangements on the Canadian economy, building on studies commissioned by the
Canadian Government Department of Consumer and Corporate Affairs and the Canadian Association
of Japanese Automobile Dealers. Although these studies suggest that a certain number of jobs
may have been saved by restraints, the cost to consumers of each job protected was estimated
to range between CAN$179,000 and 226.400, depending on the employment scenario, compared with
average annual earnings of CAN$35,000 per worker in motor vehicle assembly (1985). The
report for the Economic Council found that the measures and policies under review have lacked
transparency, a clear rationale, and a thorough programme evaluation. While acknowledging
that substantial changes have taken place in the North American automobile industry, the
study expects "the challenge of adjustment" to continue in the near future since one of the
arrangement's main effects has been to delay the reduction in production capacity in
North America.

87For this reason, the United States has complained that it is not in a position to
monitor Canada's compliance with obligations under Article 1002.1 of the FTA (see following
paragraph). (Biennial Report from the President of the United States to the Congress
(January 1991). The United States-Canada tree Trade Agreement.)

88The programmes are due to be eliminated as follows: duty drawbacks on exports to the
United States on 1 January 1994; production-based duty remissions on 1 January 1996; third
country export-based remissions on 1 January 1998.



C/RM/S/25A
Page 116

89
parts sourced from third countries. By contrast, the members of the Auto
Pact, the main elements of which have been incorporated in the Free Trade
Agreement, continue to be entitled to import duty ree from all sources,
subject to the specified performance requirements. Since membership is
limited to those companies that had qualified in 1989, non-American
manufacturers are largely excluded (except for the General Motors/Suzuki
venture). The FTA thus provides for a 'closed shop".

339. Under the Agreement, Canada is also committed to phase out its import
ban on used cars from the United States. While the ban will remain in
place for automobile imports from other sources, the Canadian Government
expects the trade impact to be negligible. According to the Government,
there have been no calls for an abolition erga omnes.

340. The application of the rules of origin for cars has recently proved a
trade irritant between Canada and the United States. An ongoing dispute
revolves around the United States' refusal to count certain interest
payments as North American content (Section IV.2(x)). Following its
finding that the cars concerned (Honda) failed to reach the qualifying
50 per cent under the FTA, the U.S. imposed a 2.5 per cent import duty in
February 1992. In response, Canada has invoked the dispute settlement
procedures under Chapter 18 of the Agreement (Section VI.2).

Other relevant considerations

341. The Canadian Government maintains that the present environment in the
sector, with the exception of the duty remission/drawback-programmes, is
largely unregulated for foreign automotive investment and that only in

89Under the scheme, all exports of a company were eligible for duty rebates, whether or
not an individual product incorporated imports. It has thus been argued that the remissions,
contrary to drawbacks which are only available on re-exportation of the same products,
constituted some form of export subsidy. (See P. Wonnacott (1988), "Autos and the Free Trade
Agreement: Toward a More Secure Trading Relationship", in M. Gold and D. Leyton-Brown,
op. cit.)..

The respective provisions under the Free Trade Agreement continue to embrace similar
export-generating elements, limited however to bilateral trade between the signatories and a
range of pre-selected suppliers. The FTA provisions could therefore be either regarded, from
the perspective of the beneficiaries, as premiums for mutual market penetration In the sector
or. from an outsider's perspective, as "disguised import substitution". (The latter
qualification has been used by M. Fuss and L. Waverman (1988), 'The Auto Pact and the
Canada-U.S. Free Trade Agreement", in M. Gold and D. Leyton-Brown, op. cit.)

90See GATT (1990) Trade Policy Review - Canada, Geneva.

91While members of the GATT Working Party on the Free Trade Agreement argued that the
suppression of the duty remission system would in effect increase tariffs on third country
imports and distort trade patterns, Canada maintained that any judgements on trade
restrictive effects under the GATT (Article XXIV:4 and 5(b)) should be made only with respect
to the bound tariffs. Accordingly, Canada was not obliged to continue, regardless of GATT
bindings, lower tariff rates that it had applied in the context of remission schemes and the
like. (GATT document L/6927, 31 October 1991.)
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exceptional cases have subsidies been offered to car assemblers for
regional development purposes.

342. Small and medium-sized suppliers of automotive parts are assisted
through the Automotive Components Initiative, administered by Industry,
Science and Technology Canada. The programme appears adjustment-oriented;
it is designed to assist automotive parts producers in improving
manufacturing efficiency. Additional support initiatives have been
launched by the car-producing provinces. For example, in 1987 the
Government of Quebec extended a zero-interest loan togeneral Motors de
Boisbriand with the aim of safeguarding some 3,500 jobs.

343. A panel of a group of "informed persons" has been set up under the
Free Trade Agreement, Article 1004. It is to assess the state of the North
American automobile industry and to propose public policy measures and
private initiatives to improve competitiveness. The Panel, which is
expected to complete its work in early 1992, consists of 30 members, 15
each from Canada and and theUnited States. Industry, labour and consumer
groups are represented. (On the U.S. side, participation is confined to
representatives of the "Big Three" - GM, Ford and Chrysler - and parts
manufacturers.)

344. As already noted, Canadian technical regulations in the vehicle
sector are largely identical with those of the United States. This
applies, for example, to emissions by passenger vehicles (where Canada's
requirements are similar to the "49 States" regulations in the U.S.) and to
safety regulations. Accordingly, no significant barriers appear to
prevent cross-border purchases by consumers or parallel trade through
"unofficial" channels.

345. A recent investigation by the Director of Investigation and Research
(Section IV.4(i)) focused on business practices aimed at thwarting such
parallel deliveries. Chrysler Canada had prevented its dealers from

92Federal assistance is provided for consultant studies on the efficiency of operations
(50 per cent of the costs of an initial study, up to a limit of CAN$10,000) and for the
Implementation of recommended improvements (50 per cent of the non-capital costs, up to
CAN$100,000).

93The Government of Canada noted that, as in the case of all major regional development
initiatives, it had been kept fully informed of this initiative and of the support provided.

94In 1990, the Panel recommended to raise the North American content requirement under
the Free Trade Agreement from 50 to 60 per cent. In response, the Canadian Government
indicated it would not agree to such a change unless it clearly benefited, in terms of
increased competition, the entire Canadian industry. A number of Canadian producers did not
support the proposal.

95There are at present however no emission limits for light or heavy commercial
vehicles.
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selling car parts to an independent Canadian exporter. Based on the
refusal-to-deal section of the Competition Act, the Director referred the
case to the Competition Tribunal, which issued a supply order
(December 1988). Chrysler has appealed against the decision.

346. Taxes on fuel, car sales and car ownership vary among the provinces
(Table AV.6). Provincial taxes on fuel, asan example, range between
19 and 28 per cent (25 per cent on average). Car registration fees,
charged by the provinces, average CAN$100 per vehicle. Ontario levies a
"Tax for Fuel Conservation" at an average of98CAN$750 per new car
registration (CAN$200 per "sport utility vehicle"). The deductibility of
commercially-used cars under the Goods and Services Tax, as well as under
Canada's Income Tax Act, is limited to CAN$20,000 per vehicle. Available
information suggests that there are no differences in tax treatment between
North American and other cars, nor other elements in the schemes that might
implicitly operate against car categories predominantly supplied by foreign
producers.

347. Segments of the motor vehicles market, in particular utility vehicles
and buses, have apparently been affected by preferential procurement
practices. The Canadian Manufacturers' Association has indicated a large
contract to supply municipal buses in Quebec, in 1987/88, which was awarded
on condition that the manufacturer relocate from Ontario to Quebec. This
has apparently resulted in the displacement of several hundred workers in
Ontario.

96A previous enquiry by the Director concerned allegations that General Motors Canada
and Ford Canada had sought to deter their dealers from selIing cars to independent agents who
exported to the United States. The measures were suspected to constitute vertical restraints
to competition, impairing price arbitrage between both markets. Apparently, the matter has
not been pursued further. (OECD (1980). Competition Policy in OECD Countries 1987-88,
Paris.)

97Gasoline is some 60 per cent more expensive in Canada than in the United States
(July 1991).

98The tax is scaled according to a model's average fuel consumption. Passenger cars
consuming less than 6 litre per 100 kilometre qualify for a rebate of CAN$100. The following
category (6 to 8.9 litre) is assessed a tax of CAN$75. The maximum rate, on cars consuming
over 18 litre, is CAN$7,000. Annual revenues from the tax are estimated at some
CAN$45 million. (Nachrichten for Aufenhandel, 11 July 1991).

99The same seems to apply to car insurance which, as a general feature, is subject to
provincial regulations. Insurance is either provided by private companies or in the -ntext
of provincial Government-sponsored programs (in Quebec, Manitoba, Saskatchewan and bi Itish
Columbia). In Ontario, private firms operate under close supervision of a provincial
Government body. Insurance rates are based, with variations between the jurisdictions, on
factors such as the driver's record, training in defensive driving techniques, driving
frequency, area of residence, vehicle type and age.

100Canadian Manufacturers' Association (1991), op. cit.
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(b) Shipbuilding

348. The Canadian shipbuilding sector, like its counterparts in other
advanced industrial countries, suffers from high wage rates, a small
domestic market base and access problems due to policy interventions
abroad. According to the Canadian authorities, occupational demarcation
lines hinder productivity and outdated equipment does not allow for new
production techniques.

349. The Canada Shipping Act reserves important segments of the Canadian
market (cargo and passenger transport) for Canadian and other Commonwealth
ships. These have the exclusive right to operate between Canadian ports.
Foreign built ships that have not been imported into Canada, subject to a
25 per cent tariff on their fair market value, are not allowed to serve in
coastal trade. A waiver may, however, be granted for the temporary use of
foreign or Canadian registered, non-duty paid vessels, if no suitable
alternative is available. At present, the waiver covers less than
2 per cent of Canadian coastal shipping.

350. New legislation, currently in the parliamentary process, will bring
about changes. Under Bill C-33, coastal trade - including marine-related
activities such as drilling, seismic research and dredging - is to be
reserved exclusively to Canadian ships (domestic production or foreign
ships upon which duty had been paid). This means that non-Canadian
Commonwealth shipbuilders are about to lose their traditional advantage on
the Canadian market, while their U.S. counterparts will benefit from
duty-free access under the Free Trade Agreement.

351. As long as the United States continue to operate the Jones Act,
Canada has, however, reserved the right to take countermeasures and to
apply quantitative restrictions. (The Jones Act prohibits all
foreign-built ships from being used for transport between U.S. ports.)

Industry, Science and Technology Canada (1988), Industry Profile: Shipbuilding and
Ship Repair, Ottawa.

102Waters from the west point of Anticosti Island to the lakehead are reserved for
Canadian registered ships (domestically built ships and all imports upon which duty had been
paid).

101Ships temporarily imported in the context of the waiver system are subject to the
same duty rate, payable per month on 1/120 of the fair market value.

104See GATT (1992), Trade Policy Review - United States, Geneva.
In the context of the GATT Working Party on the Agreement, the United States gave the

view that the Jones Act, being 'grandfathered' by sub-paragraph 1(b) on the GATT Protocol of
Provisional Application, was not covered by the national treatment obligation of Article III
of the GATT. Accordingly, by virtue of Article 1202 of the FTA which incorporates the GATT
'grandfather clause', the Act was also waived from the national treatment provision under
Article 501 of the Canada-U.S. Agreement.
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The phasing out of tariffs under the FTA is thus not likely to bring about
significant improvements in market access. Yet it may impinge on
activities such as ship repair, trade in components and offshore drilling
equipment.

352. Like all barriers to market access, the restrictions under the Canada
Shipping Act tend to increase the prices of the services rendered (e.g.
transport rates for staple products). This, in turn, affects user
industries, such as agriculture. A direct link has been made between the
Shipping Act, higher feed grain costs in importing regions, and demands on
agricultural safety net programmes.

353. Financial support for the shipbuilding industry since the mid-1980s
has served mainly to encourage the downsizing or restructuring of
capacity. Government aid in this context could run up to 50 per cent of
eligible project costs, extended on a case-by-case basis. In 1991, the
federal Government assisted the sale and adjustment of shipbuilding
facilities in Vancouver, involving capacity reductions in the order of
1,200 person years with CAN$8 million.

354. Additional aid to the industry is extended through a financing
programme for ship exports (Export Development Corporation) and tax
benefits for Canadian shipowners who are allowed to depreciate the full
value of Canadian built ships within four years.

(c) Aircraft

355. The Canadian aerospace industry ranks among the most
research-intensive sectors of domestic manufacturing, investing about
10 per cent of sales revenues in R&D. However, this ratio is still
considerably lower than the OECD average of 16 per cent. The difference
between domestic and international research performance (in terms of
inputs) seems to reflect the strong presence of multinationals among
Canada's largest aerospace producers. These companies, similar to many

105See Federal-Provincial Safety Net Committee (1990), Report to Ministers of
Agriculture, Ottawa.

106In the period 1975-1985, the federal Government provided financial support
(production subsidies and modernization assistance) through the 'Shipbuilding Industry
Assistance Programme". Any programme expenditure after mid-1985 results from outstanding
commitments which originated prior to that date. In 1990-91. such payments amounted to
CAN$7.7 million.

107The annual depreciation rates are one-sixth (first year). one-third (second and
third year), and one-sixth.
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firms in the chemicals industry (see below), We tended to rely heavily on
research carried out by their parents abroad.

356. The aerospace industry, including its space and defence electronics
subsector, employed 64,000 people in 1990. Some 75 per cent of total sales
(CAN$7.6 billion) was destined for civilian use. The bulk of production
(CAN$5.9 billion in 1990) is exported, mainly to the United States
(CAN$3.7 billion). The Canada-U.S. Defence Production Sharing Arrangement
exempts supplies of a wide range of goods and services for military
purposes from buy-national provisions in both countries.

357. Given the absence of tariff protection, support for the industry
mainly takes the form of preferential procurement of military and,
reportedly to a lesser extent, civilian equipment and financial assistamce
through Canada's Defence Industry Productivity Programme (DIPP).
Spending under the Programme amounted to CAN$235 million during the fiscal
year 1990/91, as compared with CAN$301 million in 1989/90. Some
three-fifths were devoted to research and development purposes.

358. In March 1992, the aerospace company of de Havilland Canada changed
hands from Boeing to Bombardier Inc. and the Government of Ontario. An
injection of CAN$100 million of equity capital into de Havilland,
Si per cent from Bombardier and 49 per cent from Ontario, is designed to
revitalize the company. In addition, the federal Government and Ontario
have set up a CAN$490 million aid package to support restructuring,
employee training and adjustment, and research and development for three
years (see also Section IV.4(ii)). The Government deciision was taken in
view of the "strategic importance of the industry. De Havilland has
some 3,700 employees.

108Canada's largest aerospace producers currently include Bell Helicopter Canada (U.S.
ownership); McDonnell Douglas Canada (United States); Boeing Canada (United States ;
Bombardier (Canadair Group and de Havilland) (Canada): Spar Aerospace (Canada);
Pratt & Whitney (United States); and MBB Helicopter Canada (Germany).

109The Canadian authorities take the view that the intensity of financial assistance
granted in this context is relatively low as compared with Italy, France, the United States
and the United Kingdom. (ISTC (1991). Industry Profile: Aerospace. Ottawa).

The Canadian Government has concluded a number of Memoranda of Understanding with major
Canadian aerospace producers, defining long-term objectives, performance targets and
procedures for consultation and monitoring.

110Mr. M. Wilson. the federal Minister of Industry, Science and Technology and Minister
for International Trade, as quoted in Globe and Mail, 23 January 1992.
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(iv) Wood. paper. pulp and paperboard

359. In October 1991, the federal Government reduced an export tax on
lumber products applied under the lumber agreement with the United States.
The introduction of the tax, in 1986, had been aimed at preventing the
imposition of countervailing duties (Section IV.3(i) and first TPRM
report). It resulted in Canada's share of the U.S. lumber market falling
from 33 to 25 per cent, the lowest level in 13 years. Most affected
were the provinces of British Columbia, Quebec, Alberta and Ontario.

360. In the context of Canada's removal of the export tax on lumber, the
U.S. Department of Commerce self-initiated a countervailing duty
investigation. A final determination is expected in July 1992. Until
then, lumber deliveries from British Columbia, the Prairies and central
Canada are subject to a preliminary duty of 14.48 per cent of their
transaction value (including any business services rendered in Canada).
The GATT Subsidies Committee, at the request of Canada, set up a Panel in
December 1991 to look into the matter (Section VI.l(ii)(b)).

361. Canada's paper and pulp sector, like a few other resource-based
industries (primary metals, petroleum and coal), is composed of relatively
large, export-oriented companies. Mill size exceeds the U.S. average by
about one-quarter. Tariffs on paper and paperboard averaged 54 per cent
in 1988 (simple average).

362. Forthcoming regulatory changes affecting the industry - contained in
Canada's new Pulp and Paper Regulatory Package - are reported to involve
major adjustment and investment requirements. The Package, designed to
improve the environmental impact of the industry, imposes strict ceilings
on certain emissions (e.g. chlorides and dioxides) to be met by
1 January 1994. Additional measures are currently being prepared by the
Governments of British Columbia, Ontario and Quebec.

363. Producers of newsprint paper are also confronted with increasingly
tight environmental regulations, in the form of recycled content
requirements, on major export markets. This applies in particular to

111See "America's Great Lumber Swindle". The Journal of Commerce, 9 October 1991.

112For British Columbia which alone accounts for almost four-fifths of Canadian lumber
exports to the United States (1990), the export tax had already been replaced, in 1988, by
provincial stumpage fees and other forestry charges. (See Inside U.S. Trade,
6 September 1991).

113See Table IV.6.
In 1982 average shipments per establishment amounted to some US$151 million in Canada

as against US$12½ million inn the United States.

114Nachrichten fur AuBenhandel, 13 February 1992.
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regulations specifying minimum contents of recycled fibre of domestic
origin. As a consequence, Canadian mills must import waste paper for
blending with new wood fibre. The Canadian authorities consider the
resulting cost burden, in particular for producers in remote areas, to
constitute a significant competitive disadvantage.

364. As shown in Chart IV.1, paper products were one of the two product
categories to register an increase in anti-dumping actions over the past
two years. Almost all current actions relate to photo albums; one
measure, on supplies from the Republic of Korea, dates back to January
1975. In September 1990, the Canadian International Trade Tribunal
confirmed these measures, barring two exceptions. The Tribunal argued that
country switching of dumped imports had caused material injury in the past,
that many of the suppliers concerned had engaged in dumping activities in
international markets and that they were not able to compete in Canada at,
or above, normal prices.

365. Canada's publishing sector enjoys generous support for perceived
cultural policy reasons. Assistance is deemed necessary to compensate for
the competitive edge of foreign (mainly U.S.) publishers who, based on a
larger domestic market, prove more attractive for advertisement.

366. Federal police towards the sector are based on a wide array of
tariff substitutes. These include (i) an import ban on all periodicals
containing more than 11per cent of Canadian advertising which is targeted
at Canadian readers; (ii) subsidized postal rates for a variety of
publications (since March 1991, foreign-owned periodicals are not eligible
for these rates); (iii) financial assistance through a new Cultural

115Products affected are albums with self-adhesive leaves and/or with pocket sheets
from Hong Kong, Indonesia, Japan, the Republic of Korea. Malaysia, the People's Republic of
China, Philippines, Singapore, Taiwan, and Thailand.

116CITT (1991). Annual Report 1990-91, Ottawa.

1I7In Canada, advertisement normally accounts for about one-half of the revenues
generated by consumer periodicals and for four-fifths of the revenues from special-interest
publications. Per capital expenditure on advertisement in Canada is below the U.S. average.
(Industry, Science and Technology Canada (1991), Industry Profile: Periodical Publishing,
Ottawa.)

118Imports cater for more thai. 40 per cent of the Canadian periodicals market; they
enter duty free.

119Religious, literary and scholarly publications are exempt from this ban.

120Controlled-circulation periodicals, representing some four-fifths of all
circulations, will be subject to commercial rates as from 1992. The postal subsidies will,
however, be replaced by a direct support scheme (CAN$110 million per year as from 1994).
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Industries Development Programme; (iv) tax benefits via the Canadian
Income Tax Act, Section 19, which allows expenditure on advertisement in
Canadian-controlled periodicals to be deducted from taxable income.

367. At the request of the copyright owner, importation of books protected
in Canada can be prohibited (Section IV.4(i)(f)).

368. Since cultural industries are, in principle, not covered by the
Canada-U.S. Free Trade Agreement (Section II.3(i)), it is expected to have
no major impact on the sector. However, Canada was committed under the
Agreement to remove its "print and typeset in Canada"-requirement as of
1 January 1989. As a result, advertisements placed by Canadian advertisers
in periodicals printed in the United States (as distinct from other foreign
locations) now qualify for tax deductions under Section 19 of the federal
Income Tax Act.

369. While books, like periodicals and newspapers, may enter Canada
duty-free, other areas of commercial printing are protected by high
tariffs. For example, imports of advertising material are subject to
m.f.n. rates of up to 28½ per cent.. Not surprisingly, domestic producers
dominate All Canadian market for commercial printing (some CAN$6.2 billion
in 1989). Foreign deliveries are in the order of 6 per cent of the
Canadian market.

370. Imports of most printed paper must specify the country of origin.

(v) Non-electrical and electrical machinery and apparatus

(a) Electrical and power generation equipment

371. Canada ranks fourth worldwide in terms of installed electric
generation capacity. The industry consists mainly of provincial Crown
Corporations, investor-owned utilities, municipal utilities and industrial
establishments. The rOle of the federal Government in capacity ownership
and power generation appears to be very limited; under the Canadian

121The Programme is endowed with CAN$33 million (1990-94) and provides favourable loans
and consulting services for Canadian-owned and -controlled cultural industries.

Scholarly, artistic, literary and children's periodicals may receive additional grants
from various sources at the federal level. The provinces operate additional support schemes.

122in contrast, costs of advertising in foreign-owned publications, if aimed at the
Canadian public, are not deductible (Section IV.4(iii)).

123The sector employed some 64,000 people in 1989 (estimate by Industry, Science and
Technology Canada).

124Provincial utilities own more than four-fifths of Canada's total installed
(Footnote Continued)
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Constitution, electricity supply is primarily a matter of provincial
legislation. Electricity rates are subject to approval by provincial
regulatory bodies.

372. Preferential procurement practices seem to be widespread, with a
negative impact on market size and operational efficiency. 125 A
publication by ISTC (1988) notes that preferential purchasing policies, for
example in Ontario, Quebec and British Columbia, provide the most notable
Government influence on the industry. Ontario Hydro aud Hydro Quebec
reportedly use provincially restricted tenders for purchasing steam and
hydraulic turbines. Other provinces are reputed to encourage the
manufacturing of less sophisticated equipment on their territory as much as
possible.126

373. Hydro Quebec, in outlining its purchasing principles, has emphasized
the objective of increasing the Quebec content of the goods and services
acquired, the role of quality criteria, and the importance of research and
development by the supplying companies.127 In 1989, the provincial content
of Hydro Quebec's purchases averaged 76 per cent (57 per cent for goods and
94 per cent for works and other services). Firms located within the
Province catered for two-thirds of the company's demand for 'strategic
materials", including wires and the like. In order to promote the local
manufacture of such products and related research and development
activities, Hydro Quebec guarantees, under fabrication agreements, the
supplier a certain market. Quebec-based producers are also allowed to test
new developments on Hydro Quebec's grid under specified conditions.

374. Regional (provincial and local) purchasing entities are at present
covered neither by the Tokyo Round Agreement on Government Procurement nor
by the Canada-U.S. Free Trade Agreement, whose coverage in this area builds
on the Code. Under Article 1307 of the Agreement, the parties are,
however, committed to negotiate improvements and extensions, taking into

(Footnote Continued)
generating capacity. (See Energy, Mines and Resources Canada (1991), Electric Power in
Canada 1990, Ottawa.)

125Information in this paragraph is based on Industry, Science and Technology Canada
(1988), Industry Profile-: Industrial Electrical Eauipment. Industry Profile: Power
Generation Equipment. Ottawa and R. Dalpé (1989), "Les politiques d'achat en tant
qu'instrument de developpement industrial', Canadian Public Administration. Vol. 32. No. 4.
p. 572.

126In Quebec, State-owned companies such as Hydro Quebec are free so follow their own
purchasing policies.

As a general feature, public utilities in Canada are exempt from corporate income
taxes, enjoypreferential interest rates on their debt (guaranteed by the provincial
government), and have free access rights to hydro power sites.

127Hydro-Qu6bec (1990). Proposition de Plan de Développement d'Hydro-Quebec 1990-1992 -
Horizon 1999, Montréal.
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account the results of the renegotiation of the GATT Code. The
Intergovernmental Agreement on Public Procurement, which aims at
harmonizing provincial procurement practices within Canada
(Section IV.2(vii)), does not at present extend to State-owned enterprises,
such as electricity plants, and municipal purchases.

(b) Telecommunications

The common carrier market

375. The Canadian telecommunications carriage industry is made up of
private, governmental and joint private-governmental corporations and
organizations. They are subject to a mixture of federal and provincial
policies, regulations and controls. 128 Large segments of the services
market, in particular public voice transmission, are in the hands of
monopoly suppliers. It has been estimated that, in 1987, more than three
quarters of all services were provided on a monopoly basis.129

376. According to the Canadian Government, limitations on market access
serve to ensure an adequate rate of return in view of the sector's public
service responsibilities, including the universal availability of low-cost
telephone service throughout the country. (More than 98 per cent of
Canadian households are currently equipped with at least one telephone
set.) Entry barriers are also expected to ensure that network facilities
are operated efficiently and, given the size of the country, that the
advantages of scale and scope can best be realized. Until passage of a
proposed Telecommunications Act, the Railway Act continues to provide the
legislative basis for the federal regulation of telecommunications. 130 It
stipulates that access to telecommunications common carriers must be
provided on "just and reasonable terms and conditions".

377. In order to fulfil the public policy objectives imposed on
telecommunications carriers, their rates have traditionally been based on
what the Canadian Government considers a "value of service" principle,

128In March 1992, the federal Government sold its shares in Telesat Canada, leaving two
Crown Corporations, Manitoba Telephone and Saskatchewan Telephone, as the only major
Government-owned telephone companies. Many of the 50-odd "independent" local operators are
municipally-owned.

1290ther estimates suggest that over 90 per cent of all traffic on the telephone
network. consisting of public switched voice service, is exempt from competition. (See
S. Globerman (1991). Derequlation of Telecommunications; An Assessment, in W. Block and
G. Lermer. Breaking the Shackles: Deregulating Canadian Industry, Vancouver.)

A Supreme Court ruling in August 1989 holds that all members of Telecom Canada (i.e.
the large telecommunications carriers) are subject to federal jurisdiction and, thus, to the
regulatory authority of the Canadian Radio-television and Telecommunications Commission
(CRTC; see below). The ruling does, however, not apply to the Crown Corporations (in
Manitoba and Saskatchewan) which are immune from the application of the Railway Act.
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rather than on the cost of service. In accordance with this principle,
rates have been structured so that long-distance revenue subsidizes local
service, and high density traffic areas subsidize low-density areas. As a
result, long-distance electronic communication has tended to be less
attractive than under free-market conditions. This approach seems to
differ from other areas, like railways, where heavy subsidization is aimed
at lowering the economic impact of geographic barriers within Canada.

378. The federal Government notes, however, that after several years of
step-by-step rate rebalancing, telecommunications prices are now much
closer to cost than they used to be. 132 Nevertheless, as a legacy of the
old pricing policies, the present rate structure continues to produce
attractive profit margins for resellers and, thus, provides incentives for
new applicants to enter the market. The question of rate imbalances is
considered by the Canadian authorities as one of the major issues to be
taken into account by the Canadian Radio-television and Telecommunications
Commission when deciding on whether to admit a competitor in the
long-distance telephone market (see below).

379. Canada's regulatory framework underwent several changes in the 1980s.
It now allows for competition in areas such as the provision of terminal
equipment, private voice and data services, enhanced services, resale and
sharing of lines. There are no entry or other regulatory barriers in these
areas ("Type II service providers"), as distinct from the (Type I
providers" that own and operate transmission facilities in controlled
markets. The latter benefit from the Government's limited entry policy and
are subjecting nationality requirements, limiting foreign ownership to
20 per cent. Companies with a stake in the monopoly area, or related
firms, are also active in open markets, subject to safeguards designed to
prevent anti-competitive practices.

380. Telecom Canada is an unincorporated consortium of the major regional
telephone companies and of Telesat Canada which provides the national
satellite communications network. Telecom Canada represents close to

131The Western Grain Transportation Act may serve as a sector-specific example
(Section V.2(iii)).

132International comparisons *of a basket of service charges for business
telecommunications suggest that, in 1989, costs in Canada were near to the OECD average.

Canadian charges for business telephone calls ranked above the OECD average while
charges for residential users were below. The differences did not exceed 10 to 20 per cent.
(According to OECD (1990). Performance Indicators for Public Telecommunications Operators,
Paris.)

133According to the Canadian Government, the restriction, which dates from July 1987.
is designed to safeguard Canadian control over an important part of the national economic
infrastructure. Existing foreign ownership of more than 20 per cent was grandfathered under
the 1987 legislation.
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90 per cent of the Canadian telecommunications market. Bell Canada is
by far the largest carrier, accounting for three-fifths of all lines served
by members of Telecom Canada. It operates in most of Ontario and Quebec
and parts of the Northwest Territories. The company, in private ownership,
is among the most profitable operators worldwide.

381. Telecom Canada handles non-contiguous interprovincial communications
carried over Ago members' networks and bilateral traffic with the
United States. It provides a framework for revenue sharing, development
and implementation of standards, and the introduction of new technologies
and services. As distinct from its member companies, Telecom is not under
the regulatory control of the Canadian Radio-televjaion and
Telecommunications Commission or of any other supervisory body.

382. Teleglobe Canada is the monopoly provider of overseas
telecommunications facilities. It was privatized in 1987. In March 1992,
the federal Government announced the extension of Teleglobe's monopoly for
five more years.

The equipment market

383. Canada's telecommunications equipment sector in general appears to be
highly competitive internationally. In 1989, Canada's export surplus in
the sector ranged above CAN$1 billion; total shipments stood at
CAN$5.4 billion. However, import growth has tended to accelerate in recent
years lad to outpace export expansion (10.1 versus 6.6 per cent in
1989), as domestic firms have tended to expand their production abroad.

134In February 1992. the major telephone companies - except for Telesat - announced
their reorganization into a new alliance called Stentor Canadian Network Management. In
March 1992, Stentor and Spar Aerospace became the owners of Telesat.

A parallel national telecommunications system is operated by Unitel Communications
Inc., a partnership of Rogers Communications Inc. (40 per cent) and Canadian Pacific Ltd.
The company focuses on business telecommunications services in the competitive market
segments. United has applied for a licence to compete in the long-distance telephone market;
a decision by the Canadian Radio-television and Telecommissions Commission is expected in the
Spring of 1992. Unitel, the "independent" companies and other telecommunications service
providers are able to interconnect with Telecom and each other's networks.

135Traffic between adjacent members is governed by bilateral agreements.

136Telecom members have recently been accused by a potential competitor, Unitel, of
rate discrimination. Reportedly. U.S. carriers are granted more favourable rates for fax
calls than Unitel customers. Telecom is reputed to have argued that federal rules
prohibiting long distance competition imply that Unitel is not entitled to comparable
treatment. (Globe and Mail. 22 October 1991.)

137According to NGL Consulting Ltd. (1991), A Proposal towards a Strategic Plan for
the Canadian Telecommunications Equipment Industry- Ottawa.

Total employment in the equipment sector was in the order of 42,000 in 1989.
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384. Canadian producers have a very strong position in their domestic
market. In 1989, they accounted for 96 per cent of deliveries in the
public switching segment, 66 per cent of private switching and customer
premises equipment, and 78 per cent of transmission equipment
(Table V.6). In view of the links between major telephone companies and
equipment manufacturers, it has been suggested that competitive procurement
is rather rare and that considerable market segments are reserved for
preferred3 related) suppliers, the most prominent example being Northern
Telecom. Its parent company, Bell Canada Enterprises Inc. (BCE), also
owns Bell Canada and holds equity interests in several other carriers.
Northern Telecom accounts for more than four-fifths of Bell's equipment
purchases. Procurement by federal, provincial and municipal Governments
represent some 6 per cent of total domestic sales in the sector.140

385. The trade performance of big equipment manufacturers has gone hand in
hand with particularly large investments in R&D. The telecommunications
sector is one of the major sources of industry-generated research and
development in Canada. While representing less than 1 per cent of GDP,it
accounts for one-fifth of industrial research and development (1987).141
Northern Telecom and Bell Canada together operate Bell-Northern Research,
the country's largest private research and development company.

386. A recent study suggests that public support is relatively modest by
international comparison. Public contributions (grants) to industrial
R&D are estimated, based on the annual reports of 12 Canadian producers, to
have reached CAN$20 million in 1989, or about 2 per cent of the companies'

138According to NGL, op-cit
Public switching, a domais of Northern Telecom, accounts for almost one-third of

Canada's total production of telecommunications equipment.

139See H.N. Janisch (1989), "Canadian Telecommunications in a Free Trade Area".
The Columbia Journal of World Business, Vol. 24, No. 1.

Northern telecom is the world's fifth largest producer of telecommunications equipment,
accounting for over 70 per cent of the Canadian and slightly below 10 per cent of the world
market (1989). The company also holds a strong position In the United States which
contributes some two-thirds to its overall revenues.

Regional procurement preferences by the carriers have apparently resulted in segmenting
the cable and wire industry. It is made up of 4 large firms and 16 production plants, 11 of
which do not represent more than 15 per cent of Canada's production capacity of
communications cable. (According to the Canadian Manufacturers' Association, OD. cit.)

140Source: Statistics Canada.

14IAccording to Industry, Science and Technology Canada (1988), Industry Profiles:
Telecommunications. Ottawa.

In 1988, Canadian-owned telecommunication equipment manufacturers spent 17.8 per cent
of their revenues on research and development, by far the highest ratio among Canada's
manufacturing industries. The relevant ratio for foreign-owned equipment manufacturers was
11.6 per cent. (Statistics Canada (1991), Year Book 1992, Ottawa.)

142All Information presented in this paragraph is based on NGL, OR. cit.
The study by NGL was contracted by ISTC on behalf of the Canadian Telecommunications

Action Committee (see below).
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total expenditure for these purposes. An addi59nal CAN$72 million were
provided in the form of tax benefits (1989). Exports are promoted
through financial assistance, in the form of interest subsidies (based on
the OECD consensus), concessional financing (at zero interest retes for
certain markets), marketing assistance and trade intelligence. In
addition, the Canadian International Development Agency has provided, over
the past two decades, developing countries with some CAN$800 million of aid
in telecommunications related areas.

387. The Canadian Telecommunications Action Committee (CTAC), an
industry-led initiative, aims at developing a strategy for the sector
promoting effective industry-Government consultation and co-operation.
The Committee has the long-term objective of boosting the industry's
revenues to CAN$20 billion by the year 2000 and, in the short run, to
reverse the current trend of shrinking trade surpluses. According to the
Canadian Government, these objectives have been set wilIout direct
financial support by Industry, Science and Technology Canada.

The regulatory framework

388. As indicated above, federal regulatory control over
telecommunications is in the hands of the Canadian Radio-television and
Telecommunications Commission (CRTC). The Commission is empowered to
issue, suspend and revoke licences and, in this context, to set any
conditions it deems necessary. The CRTC has to ensure, under the Canadian
Railway Act (Article 340), that the rates charged by federally regulated
carriers are "just and reasonable and that the carriers do not engage in
"any unjust discrimination or afford any undue preference' in the provision
of services or facilities. According to the Canadian authorities, CRTC
operates an extensive costing system in order to track revenues and
expenses of the regulated carriers on an annual basis. The system is
designed to provide a framework for allocating costs among categories of
services, primarily in the monopoly and competitive areas, and to prevent
cross-subsidization between these areas. In addition, the operating
companies are required to submit quarterly reports to enable the Commission
to monitor the quality of the services provided.

143Additional public funds are made available to research centres (Communications
Research Centre and Alberta Telecommunications Research Centre) and to university research.

144Concessional credits have been granted, for example, in the context ot exports of
switching equipment (Northern Telecom) to the People's Republic of China and a
CAN$450 million project of infrastructure upgrading in Morocco (Bell Canada).

145The Committee was set up under the auspices of Industry, Science and Technology
Canada.

146 With the exception noted In the footnote above, public support is limited to the
provision of a Secretariat.
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389. Investment and procurement decisions by Bell Canada are subject to
annual price audits by the CRTC with the aim of avoiding overpayments and
protecting telephone company subscribers from unwittingly subsidizing
equipment manufacturers. In addition to the annual price audits, the CRTC
reviews proposed capital expenditures annually on a five-year forward
rolling basis (Construction Program Review). According to the Canadian
Government, these reviews are designed, among other things, to examine the
implementation of leading edge technology where there are no readily
available price comparisons as in the case of standard equipment; the CRTC
attempts to curb fully any cost shifting between Bell and other members of
the BCE group which might arise from Bell's monopoly situation.

390. Decisions by the CRTC can be appealed to the Cabinet. This was the
case in 1987 when the offering of a service by a private supplier
(Call-Net) was not admitted by the Commission on the grounds that it was
not an enhanced but a basic long distance service. Following Call-Net's
appeal, the decision was cancelled and reversed. (Under the National
Telecommunications Powers and Procedures Act, the federal Cabinet can
either vary or rescind CRTC decisions, but not refer them back.) Since
1987, three further appeals have been made to Cabinet.148 The proposed
Telecommunications Act will give the Cabinet directive powers vis-à-vis the
CRTC.

391. Telecommunications is among the few services sectors for which the
Canada-U.S. Free Trade Agreement establishes detailed rules. It addresses
in particular the market distortions that might arise from the coexistence,
within the same companies or conglomerates, of monopoly areas (basic
telecommunications) and activities on competitive markets (enhanced
services). The parties to the Agreement are required to ensure that the
monopolies do not engage in anti-competitive practices in these markets,
for example through cross-subsidization, predatory conduct, and
discriminatory access conditions to basic telecommunications facilities or
services. "Effective measures" such as accounting requirements, structural
separation and disclosure are to be maintained or introduced (Annex 1404,

147The basic rule is set out in CRTC Decision 84-23: 'The prices paid by Bell for any
and all products and services purchased from NTL and its subsidiaries should, in all cases,
be as low as or lower than the prices paid by any other. customer in Canada, for comparable
products and services under substantially similar circumstances and conditions with respect
to volume and level of trade considerations at a particular time".

I481n two cases, the appeals concerned rate decisions; they were lodged by Telesat and
Newfoundland Tel, respectively. While the latter appeal was rejected, the Cabinet allowed
Telesat a larger rate increase than decided by CRTC. The increase remained, however, far
below Telesat's original request.
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149
Article 5(2)). The federal Government considers the costing system
currently used by the CRTC as adequate in this context.

392. Telecommunications standards are not specifically referred to in the
FTA. Observers have argued that, in this sector, standard-related ibises
have never caused major problems between Canada and the United States.

393. Type approvals are carried out by the Communications Engineering
Laboratory, within the province of the Department of Communications (DOC).
The laboratory is financed by application and label fees on a
cost-recovery basis. All new equipment intended for connection to the
public switched telephone and telex network must be tested; foreign
products are, subject to the same procedures and requirements as domestic
equipment.151

394. While Canada accepts test results of foreign laboratories that are
accredited to DOC, type approval by foreign agencies is, in general, not
deemed sufficient. However, Canada has negotiated mutual acceptance
agreements with the United States'and Japan. The Canadian authorities have
indicated that they are prepared to conclude such agreements with any other
interested country. At present, ten U.S. and two Japanese laboratories are
accredited to DOC. According to OECD estimates, based on a survey of
equipment manufacturers, the average costs and delays of having terminal
equipment approved in Canada - some US$6,000 and 90 days per application -
rank fifth in the OECD area, behind the United States (1988).152

(vi) Chemicals and chemical products

395. About 100,000 people are currently employed in Canada's chemicals and
chemical products industry. In 1990, total shipments amounted to
CAN$22 billion; exports of CAN$6 billion compared with imports of

149There are no comparable requirements geared to prevent distortions in the
procurement area.

150H.N. Janisch. cit.
Standards for equipment that is attached directly to the network are drawn up by a

Terminal Attachment Program Advisory Committee (TAPAC) under the auspices of the Department
of Communications. The Committee comprises representatives )f equipment manufacturers,
network operators, users and other groups. According to the Canadian Government, 'due
consideration" is given to international standards.

151Testing is deemed necessary by the Canadian Government to ensure the safety of
network personnel and equipment users; prevent damage to network components; minimize
interference with the normal functioning of network equipment; ensure quality of service to
network users; and protect the integrity of the network.

152Estimates by the Canadian Government are considerably lower (49 days per
application), possibly reflecting the fact that they are based on applications which were
completed at the time of submission and did not require additional information.
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CAN$7.9 billion. The share of the United States in both exports and
imports was in the order of 70 per cent.

396. Canadian producers of industrial chemicals, including petrochemicals
and inorganic chemicals, are export-oriented with world-scale operations.
The speciality and formulated chemicals segment, in contrast, focuses
almost exclusivelyon the Canadian market; it is shielded by substantial
tariff barriers. 153 The pharmaceuticals industry operates within a highly
regulated environment.

Medical and pharmaceutical products

397. The Canadian pharmaceuticals market can be divided into four broad
segments (i) human prescription drugs; (ii) human non-prescription
drugs; (iii) veterinary products; and (iv) biological products such as
vaccines, hormones and blood products. The principal distribution channels
are pharmacies and hospitals. Human-prescription drugs can be dispensed
only by registered pharmacists and by the nursing staff in some hospitals;
they must not be advertised to the public.

398. Imports, predominantly of original preparations and active
ingredients, exceeded CAN$1.1 billion in 1991 (Tariff Study Category 1003;
Table AV.1). They meet more than one-fifth of domestic consumption. The
main supplier is the United States, with an import share of over
50 per cent, followed by the EC with more than one-third. M.f.n. tariffs
vary between 0 and over 10 per cent; a variety of products is subject to
compound tariffs with an ad valorem and a specific component.

399. Almost all large Canadian producers of pharmaceuticals are related to
foreign multinationals. Only two of the 30 largest companies are
Canadian-owned. These two companies, producers of generic copies of
original medicines, are market finders with respect to the volume of
prescriptions filled in Canada. In value terms, generic products
represent about one-tenth of the market of prescription and professional
non-prescription drugs.

400. Unlike other sub-sectors, producers of biological products,
especially vaccines, are strongly export-oriented. Biological products
also seems to be one of the few seLjments in the sector with an own strong

1531n 1991, actual applied tariffs (duty paid as per cent of total imports) on products
such as paints and varnishes, pharmaceuticals, perfumery and soaps were in the order of
6 per cent and above. This was despite considerable shares of preferential Imports under the
Canada-U.S. Free Trade Agreement (Table AM.1).

154According to industry, Science and Technology Canada (1992), Industry Profive:
Pharmaceuticals. Ottawa.
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technology base. Overall, the research intensity of Canada's
pharmaceuticastl industry has traditionally been low by international
standards.155 Many companies appear to have focused on formulating and
packaging drugs on the spot rather than on carrying out research in Canada.
The Canadian regulatory environment, in particular the patent legislation
on pharmaceuticals may help explain these observations.

The role of patent protection

401. Since 1923, Canadian law has allowed for the granting of compulsory
licenses on pharmaceuticals. The Commissioner or Patents decides on the
applications, including the royalty rate to be paid to the patent owner.
Under a 1969 amendment to the Patent Act, the licensing possibilities were
extended to allow licensees also to import patented medicines, or their
active ingredients, and to sell them domestically. The 1969 amendment
appears to have had a considerable impact on the generics segment of the
industry. Between 1969 and 1983, 290 compulsory licenses were granted 1gy
62 drugs, 43 of which actually entered the market during that period.
While acknowledging that such products could normally not be exported to
industrialized countries with strong patent laws, Industry, Science and
Technology15 anada noted that sales have been strong in developing
countries.

402. Available studies suggest that the new provisions have contributed to
moderating price trends in the pharmaceutical sailor and, by implication,
cost pressures in Canada's pharmacare system. (Pharmacare schemes,
operated by the provinces, reimburse consumers the costs of
pharmaceuticals). Producers of original preparations strenuously opposed

155 In1988. intramural R&D expenditure in the industry amounted to 4.0 per cent of all
sales. Canadian-controlled companies spent 9.5 per cent on R&D as compared with 3.1 per cent
by the foreign-controlled companies.

156Reportedly, the amendment was prompted by the several studies which had found that
Canadian drug prices were too high by international comparison. (See Report of the
Commission of Inquiry on the Pharmaceutical Industry (1985) ('Eastman Commission'), Otta&wa.)

157On average, license products were launched 11 years after the introduction of the
original drug. In two cases, however, the time difference was less than five years. (Supply
and Services Canada (1983). Compulsory Licensing of Pharmaceuticals - A Review of Section 41
of the Patent Act, Ottawa.)

158See Industry, Science and Technology Canada, op. cit.

159The Commission of Inquiry on the Pharmaceutical Industry ('Eastman Commission'.
op. cit.) found that during the period 1971 to 1981, selling prices of all manufactures
advanced considerably faster than those of pharmaceuticals (difference: 44 per cent) and of
ethical preparations for human use (38 per cent). During the preceding ten-year period these
differences had been much smaller. The 'Eastman Commission' considered this observation as
"clearly consistent with the expected and desired impact of the change in compulsory
licensing" (p. 307). However, more recent data suggest that the mitigating Impact of the
reform on prices was not long-lasting; see Chart V.9 below.
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compulsory licensing, alleging that any short-term impact on prices might
be outweighed by adverse effects on production le investment, including in
genuine research and development, in Canada. Trading partners, not
least the United States in the run-up to the negotiations on a Free Trade
Agreement, also complained about what they considered insufficient
protection of intellectual property.

403. In 1987, legislation was passed by Parliament to restrict the
possibility of compulsory licensing and thus to extend protection under the
Patent Act for original products. Under Bill C-22, a patent holder is in
principle granted exclusivity rights for 10 years against generic drug
imports and 7 years against domestically produced copies.161 Inventions
made and developed in Canada may even be protected over the full patent
period against imported generics. In exchange, member firms of the
Pharmaceuticals Manufacturers Association of Canada (PMAC) publicly
committed themselves to double their expenditure on research and
development, in proportion to sales, over the next ten years. Starting
from a benchmark of 4.9 per cent, the industry envisaged a ratio of
8 per cent by 1991 and, finally, 10 per cent by 1996. In 1990, 63 patent
holding companies spent CAN$281.3 million on R&D in Canada which was about
8.8 per cent of their sales revenues, up from 6.1 per cent in 1988
(Table V.7).162

404. Bill C-22 also provided for the establishment of a Patented Medicine
Prices Review Board with the mandate of ensuring that prices of patent
medicines are not excessive.163 To provide benchmarks and to facilitate
voluntary compliance, price guidelines have been issued. The Board is
empowered to set price ceilings or to revoke exclusivity rights (but not
the patent) whenever a drug, whether imported or domestically produced. is

160In the aftermath of the 1969 reform, Hoffman-La Roche, the inventor of Valium and
Librium, was confronted with 17 competing brands on the Canadian market. Its market share
dropped by 30 per cent. (See R. Brenner (1990). 'Market Power: Innovations and Anti-Trust',
in F. Mathewson et. al., op. cit.).

161The exclusivity period begins at the date of approval of a new drug (first Issuance
of a Notice of Compliance by Health and Welfare Canada). On average, approval is given some
10 years after the patent application has been filed. Patent protection (20 years) starts on
the date of application, thus covering some 10 to 12 years of marketing.

162Basic research accounted for about one-quarter of the companies' current research
expenditures in 1990. as compared with some 60 per cent for applied research. About half of
the expenditures were absorbed by in-house research and one-quarter by projects in
universities and hospitals. (Source: see Table V.7.)

163The Patent Act provides that the Board has not more than five members, to be
appointed by the Governor in Council. Under the Act, the Canadian Government has no power to
take influence on the Board's decisions or orders.

The regulatory authority of the Board does not extend to non-patented medicines.
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found to be priced excessively. The finding is made after a public
hearing. The Board's decision can be reviewed by the Federal Court of
Canada. In general, however, price-related issues are settled voluntarily
between the Board and the individual patentees.

405. In addition, the Patented Medicine Prices Review Board has annual
reporting requirements with respect to (i) price trends of medicines in
general and (ii) the ratios of R & D-expenditure to sales for individual
patentees and for the patented pharmaceutical industry as a whole.165

406. Under the Canadian Patent Act, the Commissioner of Patents has
retained his powers to withdraw exclusivity rights - via compulsory
licensing - in the event of abuse.166 (The provisions relate to all
patents and not only to those on pharmaceuticals.) Between 1986 and
year-end 1991, the Commissioner received five applications for compulsory
licensing, based on alleged failure to exploit the patent. However, all
applications were rejected.

407. In recent years, prices of pharmaceuticals have tended f follow
general price developments more closely than before (Chart V.9). Prices
of patented drugs rose less than what would have been allowed under the
guidelines of the Patented Medicine Prices Review Board. From

164For example, the price of an existing patented drug is as a rule presumed to be
excessive if, over the same period, its cumulative price changes are greater than those of
the consumer price index. New products are allocated to three groups on &ccount of factors
such as composition and therapeutic value. In order not to be deemed excessive, the price of
a medicine considered as breakthrough or substantial improvement must not exceed the prices
of all other drug products in its therapeutic class and the medium international price. (For
more details see Patented Medicine Prices Review Board (1991). Third Annual Report for the
Year Ended 31 December 1990, Ottawa.)

165In this context, patent holders must inform the Board semi-annually about their
sales and prices of each of the patented medicines (human-use and veterinary products) and
their research and development expenditures.

166This includes (i) failure to work the invention 'without good reason' in Canada;
(ii) impairment of the working in Canada by importation (including by someone against whom
no infringement action has been taken); or (iii) impairment of trade or production by not
granting a licence which is in the public interest on reasonable terms. Also, process
patents must not be used 'to prejudice unfairly' production of a non-patented article and
patents on products must not unfairly prejudice manufacture, use or sale. As a rule, the
patent owner is accorded three years for working on a commercial scale. The Commissioner of
Patents may provide more time. He is required, however, to take into account that patents
are granted 'not only to encourage invention but to secure that new inventions shall, so far
as possible, be worked on a commercial scale in Canada without undue delay". The
Commissioner is even entitled to revoke a patent if he believes a compulsory licence would
not end the abuse.

Similar provisions appear to exist in other countries' patent laws, for example
Switzerland, Germany, Japan and the United States.

167It needs to be noted that Chart V.9 traces price developments of all
pharmaceuticals. Patented medicines - only these are under the regulatory authority of The
Patented Medicine Prices Review Board - account for 43 per cent of the estimated total sales
of pharmaceutical products in Canada.
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December 1987 to December 1990, the actual price increase was 3.1 per cent
compared with a possible rate of 4.4 per cent; the consumer price index
advanced by 4.7 per cent over the same period (average annual rates).

408. Trading partners, in particular the United States, have however
continued to voice concern. The United States has placed Canada on its
watch list under the 'Special 301' provisions of the 1988 Trade Act. From
the U.S. point of view, the periods of market exclusivity as provided under
Bill C-22 are too short. Moreover, the United States has complained about
discriminatory treatment, alleging that drugs invented in Canada, as
distinct from imports, were exempt from some types of compulsory
licensing.

Chart V.9
Changes in pharmaceutical prices and average
consumer prices, 1983-90
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409. Canadian patent legislation, as amended by Bill C-Z2, differentiates
between (i) pharmaceuticals and all other product areas for which no
comparable licensing possibilities exist; (ii) imported and domestically
produced copies, which are subject to different exclusivity periods;
(iii) inventions made and developed in Canada and those carried out

168 Office of the United States Trade Representative (1991), Foreign Trade Barriers,
Washington, D.C.
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169
abroad; and (iv) production in Canada for domestic consumption and for
exportation. The Commissioner of Patents may even decide, at his
discretion and regardless of any exclusivity period, to grant compulsory
licenses for the production of copies which are destined for foreign
markets.170

410. In mid-January 1992, the Canadian Government announced its
endorsement for the proposals on patent protection contained in the draft
text of a final agreement of the Uruguay Round. Accordingly, protection
for pharmaceuticals would be strengthened and brought into line with
provisions for the other sectors of the Canadian economy. In the context
of preparing this TPRM report, the Canadian authorities have indicated that
the powers of the Patented Medicine Prices Review Board will be enhanced;
it would retain a compliance mechanism to prevent excessive pricing
practices.

Product approval

411. More than 18,000 drugs are at present cleared for sale ili Canada.
They are required to bear an identification number, irrespective of their
potential application, which allows to identify the manufacturer, the
product and its main characteristics. However, clearance for sale does not
necessarily mean that the costs of application are fully refunded by
Canada's Government-sponsored health insurance plans.172 These are
organised, financed and administered by the provinces, with considerable
variations across the country. As a general feature, the plans provide
mechanisms for price comparison and for product selection on a price basis.
Under many reimbursement programmes, the pharmacies are required to
dispense low-cost substitutes unless a prescription explicitly excludes
substitution. The GATT Secretariat has no evidence of provisions that
might differentiate between imports and domestic production.

412. In order for a new drug to be approved, it has to undergo a sequence
of pre-clinical and clinical tents, mainly administered by the Drugs

1690For Canadian inventions, the exclusivity period will extend to the full 20-year
period of latent protection except when the Commissioner of Patents finds that, after seven
years. the patent holder ;ias failed to produce the medicine in Canada for the purpose of
completely or substantially supplying the Canadian market.

In this context, the terms invented and developed in Canada" are defined as meaning
that the major part of both the inventing of a medicine and its developing to a marketable
product have been carried out in Canada.

170Section 39(4) of Bill C-22 allows for such an exemption.

171While many provisions governing drug availability to the public are established by
federal law, the provinces may impose additional restrictions.

172Expenditure through such insurance plans included, the Government's share in the
country's total health costs is about three-quarters.
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Directorate within the Health Protection Branch (HPB) of Health and Welfare
Canada. According to the Canadian Government, recent changes to the
approval requirements are designed to ensure that only information directly
related to safety and efficacy is taken into consideration. At the end of
the test and approval process, a Notice of Compliance is issued which
allows the new product to be marketed. The Notice is accompanied by a
product monograph, specifying admissible applications and precautionary
measures. Drugs of therapeutic importance and drugs to treat
life-threatening conditions may be made subject to an accelerated
procedure.

413. Approval procedures in Canada are reported to take substantially
longer thanthose in the United States, France, the United Kingdom, and
Germany. The Canadian authorities have, however, noted that over the
past three years the backlog of submissions for approval has dropped
significantly. For 25 new chemical entities, deemed to be representative,
the approval period is now said to match those of the United States, Sweden
and Australia. In early 1992, Health and Welfare Canada commissioned an
independent study on the Canadian drug approval process; results are
expected by June 1992.

414. Canada has concluded several bilateral agreements on drug plant
inspections and information exchange. In February 1990, it acceded to the
PER Scheme (Scheme for the Mutual Recognition of Evaluation Reports on
Pharmaceutical Products).

415. The Canadian Government does not expert the Canada-U.S. Free Trade
Agreement to affect the pharmace! .cals industry significantly as long as
the regulatory frameworks differ.

173In 1990, 606 such Notices were issued.

174In the late 1980s, an average approval period in Canada of 25 months was said to
compare with six months in Britain and France, and 12 to 20 months in the United States.
(H.M. Atkinson and W.D. Coleman (1989). The State. Business and Industrial Change in Canada,
Toronto.)

175Other members of PER are Australia, Austria, Finland, Germany, Hungary, Italy, the
Netherlands, Norway, Sweden, Switzerland, and the United Kingdom.

PER members may request each other to make available evaluation reports on any
registered drug. These reports include an assessment of scientific data and documentation
submitted by the applicant for registration. There is. however, no obligation on other PER
members to accept such evaluations.

176Industry, Science and Technology Canada, op. cit.
Under the FTA, tariffs on finished dosage products are due to be phased out by 1998;

imports of active ingredients will be duty free by 1993.
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(vii) Mining, metals and energy

(a) Non-ferrous metals

416. As outlined in the first TPRM report, Canada is one of the world's
leading producers and traders of mineral and metal products, in particular
aluminium, nickel, lead and zinc. However, the country's position on
international markets is no longer as dominant as it was some four decades
ago. Competitors include Australia and Brazil (aluminium, iron ore),
Ireland (zinc ore), and Indonesia (nickel ore). Cost factors, associated
with lower wages abroad and declining freight rates in maritime transport,
have apparently played a role, and environment- and land-related
constraints have increasingly come into prominence. 177 Domestic and
United States' demand conditions have also been relatively unfavourable;
long-term growth in metal demand in North America has lagged behind the
trend in other market economies. This implied more serious problems for
the steel sector, serving primarily the North American market, than for the
non-ferrous metals industry with its world-scale operations. (Total
exports of steel products account for some 30 per cent of domestic
production as against 90 per cent in the non-ferrous metals industry.)

417. Canadian production of non-ferrous metals focuses mainly on crude
ores and early stages of the production process, in particular smelting and
refining. This may reflect factors such as tariff escalation in major
export markets, transportation costs and the lack of direct contacts with
large user industries. Table V.8 provides an overview of the tariff
pattern affecting imports of selected non-ferrous metals into the EC,
Japan, the United States and Canada.

418. Encouraging domestic processing has been a key objective of Canada's
mineral policy. The provinces, which have the responsibility for mining
and the dispofition of mining products, maintain various restrictions with
this in view. In addition, financial assistance may be provided in the
context of regional development programmes. Observers suggest, however,

177However, according to Government estimates, the costs of producing non-ferrous
metals in Canada were among the lowest worldwide throughout the 1980s and, between 1982 and
1988, productivity increases in the non-ferrous metals sector were more than twice as high as
in the United States. (Industry. Science and Technology Canada (1991). Industrial
Competitiveness - A Sectoral Perspective, Ottawa.)

178For example, legislation in New Brunswick and Quebec allows mining taxes to be
increased if processing is considered inadequate. However, these provisions have never been
invoked. For more details, see the first TPRM report on Canada.

179It is suggested that distributional objectives, including regional developmert
goals, have been more important in Canadian mineral policy than, for example, in the
United States. (D.L. .nderson (1989), Mineral subsidies - A Canadian perspective".
Resources Policy, Vol. 15, No. 1).
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that the most important long-term instrument for promoting mineral
development in Canada has been the provision of infrastructure (railways,
roads, ports etc.) rather than direct financial support.180

419. Under Canada's Uranium Industry Policy, promulgated in December 1937,
foreign investment in the sector is subject to ownership restrictions,
designed to ensure a 51 per cent Canadian equity share.181 These
conditions are, however, less restrictive than the previous regime which,
for example, required two-thirds Canadian majority ownership.

420. Canada's export prohibition on uranium for upgrading was abolished in
December 1991. The Canadian Government has announced that liberalization
would be generalized.

421. Energy prices for metal smelting and refining industries have
apparently been used as regional and/or industrial policy instruments, for
example in Quebec. Supply prices in many of Hydro Quebec's contracts with
aluminium smelters are reported to be linked to aluminium prices on world
markets with the effect of cushioning the industry from adverse price
movements. Between January and May 1991, the smelters paid
CANSO.0197 per kilowatt/hour as against CAN$0.033 for pulp and paper
companies. Hydro Quebec is reported to charge the latter price only in the
event that aluminium sells for 72 cents (U.S13 a pound which is
considerably above the current rate (58 cents). According to the
Canadian Government, Hydro Quebec expects to recover lost revenues over the
contract period.

(b) Steel

422. In its first TPRM report, the Canadian Government emphasised as the
primary goal of its steel policy the elimination of managed trade and the
promotion of orderly industrial restructuring in the global context. At

180D.L. Anderson, op. cit.
The above publication also provides several examples of firm-specific rescue

operations, aimed at ensuring the survival of dominant firms in certain areas of Manitoba,
Newfoundland and Yukon during the 1980s.

181Exemptions would require Cabinet approval. See also Section III(2)(ii).

182Six of Canada's seven aluminium smelters are located in Quebec. As noted above,
Canada's electricity sector is largely within provincial jurisdiction.

183Globe and Mail. 28 November 1991.
In view of such pricing practices, the United States initiated, in December 1991, an

anti-dumping investigation into magnesium deliveries from a Canadian producer (Norsk Hydro).
A final decision by the U.S. International Trade Commission is expected by 30 March 1992
(Nachrichten for AuBenhandel, 3 January 1992).

The Canadian Government has noted that such risk- and profit-sharing contracts are
common worldwide. They are viewed as a rational commercial practice vis-a-vis power
intensive customers.
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that time, Canada monitored its imports of speciality steel and carbon
steel products (extended on 1 September 1989 for an additional three years)
and the exports of all steel categories to the United States. The latter
measure was intended to ensure that transit trade did not undermine the
United States steel regime. It expired, as envisaged, on 1 June 1990.

423. Over the past years, Canada's steel trade has been in continuous
surplus, except in 1988, both overall and with the United States.184 Since
early 1987, imports from developing countries have no longer qualified for
preferential tariff treatment.

424. A broad range of primary metals were subject to Canadian anti-dumping
actions during the 1980s. At times, over 10 per cent of domestic shipments
in the sector were shielded from alleged injury through dumped imports.
Most measure; were terminated in 1990 and 1991, following a review by the
Canadian International Trade Tribunal based on a sunset provision
(Section IV.2(iv) and Chart V.10).

184In 1991, net exports (excluding trade for processing and return) of 4.6 million
tonnes compared with net imports of 2.5 million tonnes (excluding imports by producers for
further processing). Trade with the United States represented about three-fifths of both
total exports and imports.
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Chart V.10
Domestic shipments of primary metals covered by
anti-dumping actions, 1980-90
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Source: Canadian International Trade Tribunal - Research Branch.

425. The recent recession in the United States, lagging the downturn in
Canada, has apparently taken a heavy toll on Canadian steel mills through
its impact on major user industries (automobiles and construction). The
sector's recovery from a long adjustment crisis has come to a halt. A
sudden drop in raw steel production in 1990, however, was mainly due to
prolonged labour disputes in two of Canada's largest plants (Chart V.11).

426. Persistent structural weaknesses may have compounded the
vulnerability of the sector. As noted by Industry, Science and Technology
Canada, the steel industry has continued throughout the 1980s to focus on
commodity rather than on higher value-added products. It spent
considerably less on research and development, some 0.3 per cent of sales
revenues, than its counterparts in the United States (0.6 per cent) and
Japan (3.5 per cent), and moved rather carefully in new market segments.
Innovations in the industry appear to be based mainly on the expertise of
steel producers abroad.

185Industry, Science and Technology Canada, Industrial Competitiveness, op. cit.
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Chart V.11
Capacity, production and employment in the steel
industry, 1982-90
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(c) Energy

427. Canada is one of the most intensive energy consumers in the OECD
area. Its consumption to GDP ratio exceeds the OECD average by almost
one-half and that of the United States by one-third. This may be
attributed to factors such as industry structure, climatic and geographic
conditions, and favourable access to primary energy sources which, in turn,
translate into low price levels. Also, Canada is one of the few OECD
members not to tax heavy fuel oil (for industry) and heating oil.
Chart V.12 provides an overview of the structure of primary energy supply
in 1989.

186Against this background, the International Energy Agency has recommended Canada to
make special efforts to increase the energy efficiency in all areas of the economy through
measures such as information, standards and rates structures. (International Energy Agency
(1990). Energy Policies and Programmes of 1EA Countries - 1989 Review, Paris.)
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Chart V.12
Total primary energy supply by source, 1989
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Source: IEA.

428. The country is a net exporter of energy, with a self-sufficiency
ratio in the order of 125 per cent. Observers of the Canadian market
have pointed to an historical complementarity between domestic and export
consumption. Accordingly, given the relatively small size of the economy
and its dispersed locational structure, the development of economically
efficient exploitation and transmission capacities was contingent on
possible exports to the United States. This may help explain why oil and
gas, Canada's leading energy exports. have also reached high levels of
interprovincial trade (relative to domestic production).

429. In 1990, deliveries of oil and gas to the United States represented
more than one-half and one-third, respectively, of total Canadian output in
these sectors. In contrast, electricity exports accounted for considerably
less than 5 per cent of Canadian production (500 Terawatt-hours).

187According to International Energy Agency (1991), Energy Policies of IEA Countries -
1990 Review, Paris.

188J.N. McDougall (991), 'The Canadian-U.S. Free Trade Agreement and Canada's Energy
Trade'. Canadian Public Policy, Vol. 17, pp. 1-13.

In coal. Canada posted a large deficit in bilateral trade with the United States in
(Footnote Continued)
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430. Oil and gas have also been subject to deregulation since the
mid-1980s. Crude oil prices were freed in 1985 and natural gas prices1A
November 1986 (subject to regulatory review; see first TPRM report).
Since the mid-1980s, gas pipelines have been operated as open-access
carriers, and licensing requirements for gas exports have been eased
significantly at the federal level. Also, Canada is reported to have
terminated most incentive programmesfor petroleum exploration, energy
conservation, and fuel switching. The privatization of Petro Canada is
under way; proceeds will be partly used to support 13a ambitious
exploration project off the coast of Newfoundland (Hibernia).

431. Government involvement in the energy sector has, nevertheless,
remained substantial, for example through regulating access to domestic
resources, controls on long-term supply contracts, preferential procurement
practices, regional policy initiatives and environment-related
requirements. Moreover, as noted above, market conditions in the
electricity sector seem to allow for a considerable degree of price
discrimination in favour of large-scale users. (Restrictions on foreign

(Footnote Continued)
1990 (exports of 1.3 million tons compared with imports of 14.3 million tonnes). Overall
trade, however, continued to exhibit a considerable surplus (more than 12 million tonnes).

190Canada's basic legislation, the Energy Administration Act, remained however
unaffected. It would provide a basis for re-regulated oil and gas prices. (G.S. Watkins and
S.M. Jones (1991). "Free Trade in Energy among the U.S., Canada, Mexico: State-of-Play and
Prospects', paper given at the Conference on How is Free Trade Progressing? (Centre for
International Studies/Fraser Institute, University of Toronto.)

191According to International Energy Agency, op. cit.

192The total costs of Hibernia are estimated at CAN$5.2 billion. Federal Government
contributions (CAN$1.04 billion) and loan guarantees (CAN$1.66 billion) are considerable.
(See International Energy Agency, OD. cit.)

193Canada's National Energy Board is to approve any long-term oil exports in order to
ensure that only 'surplus' quantities, exceeding domestic needs, are traded internationally.
However, this provision is reported to be bypassed in practice by a revolving system of
short-term contracts which are not subject to approval or licensing requirements. (See
G.S. Watkins and S.M. Jones, OD. cit.)

The Canada Oil and Gas Lands Administration (COGLA) is mandated to promote Canadians
'full and fair access' to the benefits from the development of the country's hydrocarbon
resources. At the provincial level, preferential procurement practices appear to be
widespread. Newfoundland, as an example, is reported to operate a formal mechanism for the
purchasing of goods and services within the province (Section IV.2(vii)). Also, certain of
the major oil and gas companies maintain formal buy-Canada or buy-U.S. policies.

The Canadian Market Opportunities Program (CHOP) serves to foster the participation of
Canadian industry in Petroleum activities and develop domestic supplies of goods and services
that are currently not produced by Canadians. The programme, initiated by the federal
Government. encompasses petroleum industry suppliers, buyers, contractors, consultants and
associations. The prime objective is to encourage consultations and contacts among the
participants who meet on a regular basis (3-4 times per year).

Market Development Incentive Payments are granted under an agreement between the
federal Government and Alberta (October 1989) with a view to promoting the use of natural gas
and methane as transportation fuels.

194Price discrimination between groups of consumers is, however, not necessarily
indicative of market distortions. It may well be justified by prevailing cost and demand

(Footnote Continued)
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investments under Canada's Oil and Gas Acquisitions Policy are outlined in
Chapter III.)

432. The Canada-U.S. Free Trade Agreement, referring to the relevant GATT
provisions, proscribes in principle any minimum price requirements, whether
on exports or imports, or quantitative restrictions on trade in energy
goods (Article 902). The FTA also implicitly provides national treatment
as regards policy interventions and regulatory practices in bilateral trade
in the sector. This has been interpreted as prohibiting any future U.S.
oil import surcharge on Canadian deliveries and preventing the Canadian
Government from treating U.S. consumers, in terms of prices or quantities,
in any way differently than domestic consumers. However, the powers of
both participants to construct new or expand existing transmission channels
and to fix pipeline tariffs remained virtually unaffected.

(Footnote Continued)
conditions, reflecting the occurrence of economies of scale and fluctuations in capacity
utilization over time.

195Under Article 903, the imposition of any taxes, duties or charges on exports to the
other party is deemed acceptable only if these are also applied to domestic consumption.
Article 904 requires a party whenever it intervenes in energy trade to ensure that (i) the
portion of the other party in its total exports is not adversely affected- (ii) export
prices do not exceed domestic prices; and (iii) traditional supply channels and normal
proportions among energy goods are not disrupted.

If a party considers that energy regulatory actions by the other party would directly
result in discrimination inconsistent with the principles of the Agreement, it may initiate
consultations (Article 905). While these provisions do not appear to justify Mediate
retaliation, they may serve as a basis for conciliation on the disputed regulatory practices
before these solidify and perhaps provoke recourse to other dispute settlement provisions
under the FTA. (See J.R. McDougall, op. cit.)

196J. . McDougall m. cit.. and G.S. Watkins and H.S. Jones, OR. cit.
Under the National Energy Board Act, the Board (NEB) advises the federal Government on

the development and use of energy resources and to regulate specific matters concerning oil.
gas and electricity. In the latter area, the NEB's jurisdiction is confined to the
certification of international and designated Interprovincial power lines and to the
licensing of Canada's electricity exports. The Board is required, in determining whether to
recom end the designation of a power line, to take into account (0) its effect on other
provinces; (ii) the impact on the environment; and (iii) any other matters that may be
specified in the regulations.
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VI. TRADE DISPUTES AND CONSULTATIONS

(1) Dispute Settlement under the GATT System

433. Since January 1990, Canada has been a party to two out of five panels
established under Article XXIII. A third panel involving Canada has
reported in the period under review. All of these cases involve trading
relations with the United States. Canada is also a party to the single
case dealt with under the arbitration procedure established under the 1989
Uruguay Round Mid-Term Agreement. Furthermore, of the ten panels
established under the Tokyo Round Agreements between January 1990 and
March 1992, Canada has been involved in four (Tables VI.1 and VI.2).

(i) Dispute Settlement under Article XXIII

(a) Complaints against Canada

434. In July 1990, the United States requested consultations under
Article XXIII:1 concerning Canadian restrictions affecting imports of beer.
According to the United States, Canada had failed to remove discriminatory
practices of provincial liquor boards, as recommended by an earlier GATT
Panel. Further, new practices, which were alleged to affect imports, had
been introduced. As no satisfactory solution was reached in th2
consultations, the United States requested the establishment of a Panel.
The panel found that Canada had failed "to take serious, persistent and
convincing efforts to ensure observance of the provisions of the General
Agreement by the provincial 'Liquor boards". Practices by boards were
considered to contravene Canada's obligations under Article XXIV:12 and to
nullify or impair benefits accruing to the United States under the General
Agreement. This was the first time in the history of GATT that a panel

1While the importation of liquor into Canada is regulated by federal legislation,
federal control is limited to transboundary transactions. The internal distribution of
imported or local products within the provinces is exclusively in the hands of provincial
marketing agencies (liquor boards). In order to be allowed for sale, any alcoholic beverage
must be listed by a province's liquor board. The board also levies provincial mark-ups and
taxes on these beverages.

A panel established at the request of the European Communities in 1986, investigated
some of the practices of the liquor boards, namely listing requirements, the fixing of price
mark-ups and the availability of points of sale.

The Panel recommended that the CONTRACTING PARTIES request Canada to 'take such
reasonable measures as may be available to it to ensure observance of the provisions of
Articles II and Xi of the General Agreement by the provincial liquor boards of Canada'. The
panel report was adopted in March 1988 (BISD 35S/37). Subsequently. Canada and the EEC
signed an agreement which provides for national treatment on products of interest to the
European Communities, to be implemented on an m.f.n. basis. Discriminato-y mark-ups on wine
were to be phased out over a period of seven years beginning in 1989.

2Beer and malt-containing beverages are excluded frog liberalization under the
Canada-U.S. Free Trade Agreement. However, any new measures introduced after October 1987
must meet the national treatment criterion. Furthermore, there is a cap on mark-ups on beer
as a result of Canada's agreement with the European Ccmunities.
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ruled that a contracting party had not met its obligations under
Article XXIV:12. Canada was requested to report, in the course of 1992, on
measures taken 3to ensure observance of the General Agreement
(Section V.2(vi)).

435. In June 1990, the United States stated in the GATT Council that
Canada had failed to bring its import restrictions on ice-cream and yogurt
in line with its GATT obligations under Article XI, and requested
authorization tc suspend concessions. In the GATT Council of
February 1991, the United States said it had completed a preliminary list
of items for retaliatory withdrawal of concessions but would defer further
action until the outcome of the Uruguay Round became clearer.

(b) Complaints by Canada

436. In 1990 and 1991, two Panels were set up at the request of Canada to
investigate United States measures affecting imports from Canada. A third
dispute, involving the European Communities, was reviewed by an
arbitrator.

437. A Panel established in late 1989 to investigate countervailing duties
by the United States on Canadian fresh, chilled and frozen pork found these
inconsistent with Article VI:3. The panel report was adopted by the GATT
Council in July 1991. Pending adoption, the case had also been referred
by Canada to the dispute-settlement procedures under Chapter 19 of the
Canada-United States Free Trade Agreement (see Section VI.2 below). These

3GATT document DS17/R, 16 October 1991. The Contracting Parties requested Canada to
report to them on measures taken regarding access to points of sale and differential mark-ups
before the end of March 1992, and regarding other matters - such as minimum price
requirements, restrictions on private delivery and on volume discounting of imported beer -
before the end of July 1992. rhe report was adopted by the GATT Council in February 1992.
(GATT document C/M/254, 10 March 1992.)

4GATT document L/6694, 29 June 1990.
A panel report, adopted by the GATT Council in December 1989. had found these

restrictions GATT inconsistent and recommended that they either be terminated or brought into
conformity with the GATT. Canada announced it would implement these recommendations in the
light of outcome of the Uruguay Rourd. (GATT document L/6568, 27 September 1989.)

5Canada also asserted its interest in Panel conclusions concerning the EC oilseeds
regime. The Panel, established at the request of the United States, found that EC payments
to seed processors, which were conditional on the purchase of oilseeds originating in the
Community, were inconsistent with Article III:4 of the GATT. The Panel report was adopted in
January 1990 (GATT document L/6627. 14 December 1989). In November 1991, the CONTRACTING
PARTIES decided that once new EC legislation became law, the original Panel should determine
whether the new regime complied with the findings (GATT document W.47/22. 29 November 1991).
The Panel reconvened on 27 December 1991 (GATT document 0S28/1, 13 January 1992).

6GATT document OS7/R. 18 September 1990.

7GATT document CIN/251, 26 August 1991. At the Council meeting, the United States
agreed to the adoption 'without prejudice to its position on various aspects of the Panel's
reasoning'.
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proceedings led to a finding of no injury to the domestic U.S. industry.
Consequently, the countervailing action was terminated and duties of nearly
CAN$20 million were refunded with interest.

438. In June 1991, as consultations had failed to yield a satisfactory
solution, Canada requested a Panel to investigate U.S. measures affecting
imports of alcoholic and malt beverages. The measures included excise-tax
advantages to small U.S. producers of beer, wine and cider, as well as
sales and distribution practices alleged to discriminate against Canadian
products. The Panel concluded that federal and state measures were
inconsistent with Article III.

439. In January 1990, Canada requested consultations with the EC regarding
the status of negotiating rights under Article XXVIII of the GATT. The
dispute revolved around & bilateral agreement on ordinary and quality wheat
concluded in 1962. Canada and the European Communities agreed to have
recourse to arbitration procedures. The arbitrator concluded that Canada
had maintained all negotiating rights or their equivalent, including the
right to withdraw concessions, in respect of quality wheat.10 However,
Canada had relinquished its rights in respect of ordinary wheat.

(ii) Dispute Settlement under the Tokyo Round Agreements

(a) Complaints against Canada

44'. In July 1991, the United States requested the establishment of a
panel under Article 18:1 of the Subsidies Code order to investigate
Canadian countervailing duties on U.S. grain corn. The request followed
numerous consultations, as well as recourse to conciliation under
Article 17 of the Code in October 1989. The panel found that the injury
determination by the Canadian International Trade Tribunal (CITT) was not
based on positive evidence that subsidized imports from the U.S. had caused
material injury to Canadian corn producers. The injury determination was

8GATT document D23/4, 8 July 1991.

9GATT document DS23/R. 16 March 1992.

10GATT document DS12/R, 26 October 1990.

11The decision by the Canadian International Trade Tribunal to impose countervailing
duties on imports of grain corn from the United States was confirmed by the Supreme Court of
Canada in December of 1990.

In accordance with the sunset provisions of Canadian legislation, the injury finding
was scheduled to expire on 6 March 1992, five years after the initial finding.
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thus 1not deemed consistent with the requirements of Article 6 of the
Code.

441. In 1991, the Canadian International Trade Tribunal ruled in favour of
a five-year prolongation of countervailing duties on boneless manufacturing
beef from the EC. According to the Tribunal, there was a continued threat
of subsidized imports (see Section V.2(iii)). The action by Canada, which
dates back to 1986, had been investigated by a Panel under the Subsidies
Code and, in a report of October 1987, found inconsistent with Canada's
obligations under the Code. However, in view of the panel's definition of
domestic industry, Canada did not agree to the adoption of these findings
by the Code Committee. The Canadian authorities state that the 1991 CITT
review, continuing the original finding for five years, was based on the
facts and circumstances of the case at the time of the review; the reasons
of the review order reflect those facts and circumstances.

442. In January 1992, the United States requested conciliation under
Article 15:3 of the Anti-Dumping Code on a decision by the CITY regarding
anti-dumping duties on imports of beer from the United States. The case
is also currently under review by a binational Panel under Chapter 19 of
the FTA.

(b) Complaints by Canada

443. In November 1991, Canada requested conciliation and, subsequently,
the establishment of a Panel under the Subsidies Code with respect to
measures applied by the United States on Canadian exports of
softwood lumber. Canada's request was prompted by a countervailing duty
investigation,self-initiated by the U.S. Department of Commerce on
31 October 1991. From the Canadian Government's point of view, the
United States' Administration had failed to follow the provisions of the
Code both by applying measures (bonding requirements) prior to an
investigation and by self-initiating the investigation without sufficient
evidence of subsidy, injury and a causal link.

12GATT document SCM/M152. 17 September 1991.

13GATT document ADP/73. 31 January 1992.

14GATT document SCM/133. December 1991.

15The investigation was Initiated following a decision by Canada, on 3 September 1991,
to invoke the termination provision of a Memorandum of Understanding on exports of softwood
lumber to the United States.

16 ATT documents SCM/128, 6 November 1991; SCM/131. 11 November 1991; and SC/13',
9 December 1991.
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444. Also in November 1991, Canada complained about U.S. countervailing
measures on exports of pure and alloy magneium and requested a Panel. The
panel is due to begin work in May 1992. According to the Canadian
Government, the United States had not adhered to the provisions of
Article 2:1 of the Subsidies Code in defining domestic industry.

(iii) Agreement on International Trade in Textiles

445. Whenever bilateral consultations fail between participants in the
MFA, the issue may be referred to the Textiles Surveillance Body which is
mandated to make recommendations (Article 11 of the MFA). Since 1989,
Canada has been involved in one such case, raised by India (see
Section V.3(i)).

(2) Dispute Settlement under the Canada- U.S. Free Trade Agreement

446. Chapter 18 of the Free Trade Agreement sets out general procedures
for notification, consultation and dispute resolution on the interpretation
or application of any area of the Agreement, except financial services and
anti-dumping and countervailing duty cases. Consultations may be
requested on any measure proposed or taken by the other party, whether or
not it has been notified. If consultations fail to resolve a matter within
thirty days of a request, the issue may be brought before the
Canada-United States Trade Commission (see Section II.2(ii)). At a
subsequent stage, a dispute can either be referred to binding arbitration
(Article 1806) or to an independent binational Panel (Article 1807).
Binding arbitration, however, is available only in the context of emergency
measures or when both Governments so agree.

447. Chapter 19 provides for recourse to an independent binational panel
with respect to anti-dumping and countervailing measures. Panels are
authorized to issue binding "declaratory opinions" on the consistency of
amendments to a party's legislation with the GATT, the Anti-Dumping Code,
the Subsidies Code, or the objectives of the Free Trade Agreements. They
are also empowered to review, with force of obligation, final decisions
taken by the national administrative authorities. The FTA thus allows a
supranational body to issue binding decisions on the application of

17GATT documents SCM/130, 7 November 1991, SCM/135. 14 January 1992, and SCM/M/S7,
5 March 1992.

18Chapter 17 of the Free Trade Agreement establishes special procedures for addressing
disputes in the area of financial services and Chapter 19 for anti-dumping and countervailing
duty cases (see below).
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national law. As a last resort, an Extraordinary Challenge Committee
procedure may be invoked.

448. A permanent Secretariat with offices in both Washington and Ottawa
has been established to facilitate the work of the dispute settlement
panels.

449. The Agreement stipulates that, as far as Chapter 18 is concerned,
disputes arising under both the FTA and the GATT and related agreements may
be settled in either forum, at the discretion of the complaining party.
However, once the decision on the forum has been made, the procedure
initiated is to be pursued to the exclusion of the other (Article 1801).

450. Three disputes have led to panels or to arbitration under Chapter 18
since the FTA came into force: (i) Canadian landing requirements for West
Coast salmon and roe herring were made subject to arbitration in May 1989.
These requirements were found inconsistent with the terms of the FTA (see
first TPRM report); (ii) United States import restrictions on Canadian
lobsters that were smaller than the U.S. federal minimum size were referred
to a panel in January 1990. These measures were considered legitimate
because they did not discriminate between foreign and domestic production;
(iii) the United States interpretation and application of the rules of
origin on cars was submitted to a panel in January 1992. The panel is to
decide whether or not non-mortgage interest qualifies as North American
content (see Section IV.2(x)).

451. In the first three years of the operation of the FTA (1989-1991),
Canada has requested sixteen out of the twenty panels established under
Chapter 19 (see Section IV.2(iv)).

452. The panels established at the request of the United States involved
polyphase induction motors (the panel review was terminated when the CITT
made a negative injury determination) and integral horsepower induction
motors (the panel affirmed a 1990 CITT finding of continued material
injury). In the fall of 1991, two separate panels were set up to examine
(i) anti-dumping and (ii) injury determination on beer imported into
Canada. Decisions are expected by August 1992. (For a complete list of
Chapter 19 binational panels, see the TPRM report by the Government of
Canada.)

19This procedure provides for an Extraordinary Challege Committee. composed of three
superior court judges, to be established if a party alleges that a member of the panel has
materially violated rules of conduct, that the panel has seriously departed from fundamental
rules of procedure, or that the panel has manifestly exceeded its authority and that this
violation materially affected the panel's decision and threatens the integrity of the
binational panel review process. This Committee's decision to affirm or vacate the original
panel's findings is binding.
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453. Members of the GATT Working Party on the Free Trade Agreement
expressed concern that the procedure under the Agreement could affect and
compromise the GATT interests of third countries and that the adoption ai
implementation of GATT panel reports on the same issues could be delayed.
The representative of Canada argued in the Working Party that the FTA
procedures would apply only to matters raised by the two parties under the
FTA. In any event, other contracting parties would fully retain their GATT
rights.

20The adoption of the GATT panel report by the United States on countervailing duties
applied to fresh, chilled and frozen pork imports from Canada was deferred so that a
binational panel could examine the matter and make its determination.


