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This paper has been prepared at the request of Sub-Group D appointed by
the Committee of the Whole to consider and report on the proposals in the Rome
Treaty for the association with it of Overseas Territories. This question has
an economic as well as a legal aspect and it has been discussed from both
these points of view by the Working Group. This paper, however, confines
itself as far as possible to an examination of the legal position arising from
the proposal to associate the Overseas Territories.

It may be noted that nowhere in the Treaty is there any mention of the
intention to create or of the actual creation of a Free Trade Area between the
Customs Union countries and the Overseas Territories. It is, however, now
claimed that the association creates a Free Trade Areas The question, has,
therefore, to be examined on that basis.

Article I of the General Agreement embodies and enshrines the fundamental
principle of the GATT and, forms its very foundation. Article XXIV of the
General Agreement is a departure from this principle and was intended to
provide an exception, it is, therefore, essential that any proposal to
establish a Customs Union or a Free Trade Area should be carefully examined in
order to see whether it is strictly in compliance with Article XXIV,

In the same way the Article itself should be interpreted strictly and
construed according to its wording, to obtain its clear intent and purpose.
The fact that such a strict legal interpretation of the Article is necessary
cannot be challenged especially as we find that the Delegate of France has
relied on occasion on highly legalistic interpretation of the GATT text, for
example when he asked for a precise defintion of "substantially all the trade"
in para. 8 (a)(i) of clause XXIV.

It is therefore-the intention of the Ceylon Delegation to view the.
Article in a strictly legal way with a view to extracting its clear meaning and
intent, and this paper is devoted to the examination of that question alone.
The views of the Ceylon Deregation on the economic aspects of the association
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in relation to Article XXIV have been placed before Working Group D and its
elaboration is not proposed in this paper,

In the interpretation of the document clarification can be found not
only by a reference to its actual provisions but also to the history and
philosophy underlying the agreement,, It would, therefore, be useful to begin
this examination with a reference to the earliest discussions which led
finally to the incorporation of Article XXIV in its present form in the
General Agreement,

Shortly stated, the original proposal was made in November 1945 by the
United States allowing member countries to join a Customs Union subject to
agreed criteria, This proposal underwent changes from time to time during
its examination in London, New York and Geneva. But right up to the end of
the Geneva meeting of 1947, the provisions referred only to a Customs Union.
It was only at the Havana Conference, between November 1947 and March 1948
that the suggestion was first made to include references to the establishment
of Free Trade Areas,

I have had recourse to this piece of history only to support my
argument that the wording of paragraph V of Article XXIV of the General
Agreement, providing an exception from the provisions of the General Agreement,
is for the creation of either a Customs Union or a Free Trade Area. If the
intention of the framers of Article XXIV had been otherwise, there would
have been a reference to a Customs Union or a Free Trade Area or a combination
of both. The very fact that the Havana proposal was only to add authority for
the creation of a Free Trade Area in addition to a Customs Union, which had
already been provided for, adds force to this argument. In the result, the
argument of the Ceylon Delegation is that in Article XXIV itself when
considered in the light of its history, it is clear that the intention is to
provide an exception when a Customs Union or a Free Trade Area is created.

It is evident moreover that at the time of Havana no one visualised a
Customs Union cum Free Trade Area, and certainly not one of the multitude and
cogiplexity of the type created by the Rome Treaty. What was in mind was
rather simpler associations, such as those between Nicaragua and El Salvador
or between the Benelux countries.

The ideas of many years thinking are now incorporated, so far as the
minds of men working in common have been able to attain it, in the provisions
of GATT. It will be generally agreed that the General Agreement is not a
perfect instrument, but for all that it represents the law designed for the
greater liberty of the Contracting Parties. When the language of a section
is clear and is capable of only one meaning, there is no alternative but to
follow this obvious meaning,

But as the very discussions on Article OCIV have revealed, there are
lacunae in the text insofar as it does not always deal precisely with all
possible situations. In such vases the Contracting Parties have to resort to
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the provisions of Article I of Revised GATT which lays down the objectives
of the Agreement itself. The importance of this Article is evident. It
expresses in clear and concentrated form the philosophy of GATT, and helps
to find solutions for problems not dealt with elsewhere in the Agreement.
But in this paper I confine myself to an examination of Article XXIV alone.

The view of the Ceylon Delegation is that the association of the
Overseas Territories with the Customs Union in Europe as contemplated in the
Rome Treaty is incompatible with the provisions of Article XXIV.

We propose to support this position by the following arguments.

(1) The provisions of para. 3 of Article 133 of the Rome Treaty read thus:-

"The countries and territories may, however, levy customs duties
which correspond to the needs of their development and to the
requirements of their industrialization or which, being of a
fiscal nature, have the object of contributing to their budgets."

From this it is clear -

(a) that the Associated Territories constitute much more than
follows from the definition of a Free Trade Area as laid down in
Para. 8 (b), which reads:-

f1f, free trade area shall be understood to mean a group of two
or more customs territories in which the duties and other
restrictive regulations of commerce (except where necessary
those permitted under Articles XI, XII, XIII, XIV, XV and
XX) are eliminated in substantially all the trade between the
constituent territories in products originating in such
territories."

(b) that it is not merely a question of preserving the status quo
up to a point and eliminating duties gradually.. The Article gives
full power to the Member States to add new duties. This is contrary
to the definition of a Free Trade Area already quoted.

(c) that the definition of the Free Trade Area which requires the
elimination of even restrictions imposed under Article XVIII has
been ignored. The definition presupposes that Article XVIII will
not be applied to territories in a Free Trade Area, i.e. that

s .underdeveloped countries.
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(d) that there is in the Treaty of Rome itself no limit to the
application of these tariffs. Assurances have been given that the
"tariffs will be eliminated in respect to substantially all the
trade", and that tariffs under Article 133 will be small. But
this ignores many imponderables, the shape the future will take,
the future political relations between the Six Member States and
the Overseas Territories and the pressure which may be brought to
bear by inhabitants of all Overseas Territories in years to come,

The first argument leads to the conclusion that the Rome Treaty now under
discussion creates the formation not of a Free Trade Area as contemplated in
Article XXIV but of a preferential area. Therefore, the Rome Treaty is not
in conformity with Article XXIV.

(2) Paragraph 5 of Article XXIV begins as follows:-

"5. Accordingly the principles of this Agreement shall not prevent,
as between the territories of Contracting Parties, the formation of
a Customs Union or of a Free-Trade area or the adoption of an
interim agreement necessary for the formation of a Customs Union
of a Free-Trade area: Provided that"

The wording of the second part of the Agreement indicates that Customs
Unions and Free Trade areas are alternative propositions for the territories
of Contracting Parties as mentioned earlier, In other words, for the same
territory, they are mutually exclusive.

The second argunant leads to the conclusion that a Customs Union cannot
exist within a Free Trade Area.

(3) Paragraph 8(a)(ii) of Article XXIV reads as follows:-

"(ii) subject to the provisions of paragraph 9 substantially the
same duties and other regulations of commerce are applied by each
of the members of the Union to the trade of territories not included
in the Union."'

This paragraph is perhaps more easily understood if substitutions are
made to bring it into the present context. So amended it reads:-

"(ii) subject to the provisions of paragraph 9 substantially the
same duties and other regulations of commerce are applied by Belgium,
France, Germany, Italy, Luxemburg, Netherlands to the trade of all
territories outside Belgium, France, Germany, Italy, Luxemburgp
Netherlands."

Now, some of the Overseas Territories are outside Belgium, France, Germany,
Italy, Luxemburg and the Netherlands. So are the territories of other contracting
parties. It follows that the tariffs on imports to the European Customs Union
from the Overseas Territories and from the territories of all other contracting
parties should be substantially the same.
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But the level of duties on imports from the Overseas Territories are
going to be zero. Therefore, the level of duties of imports from the
territories of other contracting parties must also become zero*

This argument is not vitiated by the definition of a Free Trade Area.
In fact, it depends on and is sustained by the definition of a Free Trade
Areas But it proves that if definitions are strictly adhered to, a Customs
Union which is part of a Free Trade Area has to extend to all contracting
parties the benefits of free trade in respect of its imports,

The third argument, therefore, leads to the conclusion that a Customs
Union within a Free Trade Area has to extend the benefit of free trade to
imports from all countries,

Summarizing the three arguments the following conclusions are reached:-

(i) The Associated Territories will. not constitute a Free Trade Area
in conformity with A'rticle ',IV (First argument).

(ii) Even if they do, a Customs Union cannot exist within a Free Trade
area (Second Argument) .

(iii) Even if it can, the Customs Union must extend the benefit of free
trade to the imports from territories of all countries (Third
Argumont).


