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Introduction

1. This note on "Subsidies and Countervailing Duties" has been prepared in accordance
with the decision taken by Group 3(b) that the secretariat should prepare notes on
relevant non-tariff measures affecting the trade interests of developing countries to
bring out the problems facing these countries and ways in which these problems might
be solved.,~ The note is divided into four sections. Secticn I states the main
provisions in the General Agrecment relating to subsidies and countervailing duties
and deals with the applicability of these provisions to developirg countries. 1In
Section II an attempt has been made to describe the nature of the problems with
spcelal reference to the trade of developing countrics. Seetion III summarizes the
various proposals for solutions to the problems in this area that are umder
considcration. Secction IV is dcveted to a synthesis of the various proposals for
extonding differential treatment to developing countries that have been made by
delegations during the discussions in Group 3(b) and clscwhere.

lTho seceretariat has prepared background notes analyzing the impact on
develop;n country trade of non-tariff mcasures arising in the ficld of stendards
(COM.TZ,'W/191), customs veluation (COM.TD/W/195) and hcalth and sanitary regulations
(COM. TD/W/190),

2kt its meeting held on 17 and 18 July, the Trade Negotiations Committce decided

that Group 3(b) should hold a meeting ir the month of Octo.er to consider questions
of differential treatment to developing countrics in the ficld of subsidies and
countervailing dutics, taking into account the concrcte prcposals made by the delegation
of Brazil, (MIN/3B/W/3; MIN/W/5). It is oxpectcd that the background information
contained in this note on the provisions in thc General Agreement, the nature of the
problems and the various proposals for solutions would bc cf help in censidering the

cczilian proposal for differcntial treatment to developing countries. It should be,
however, noted that the bricf summary containcd herein nay not fully reflect all the
vicws expressed by delegations. For a more detailed account, reference should be
nade to the basic docunentation and the moin reports which have been listed in the
Anncx.
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GALTT provisions

2. Thc main provisiczns in the Gonerzl fgrecment relating to subsidies and
countervailing dutices are contained in Articles XVI and VI respectively.

A. Subsidies

3. The GATT provisions reloting to subsidies may be viewed in the context of
historicel developments in the cvolucion of Article XVI. Until the 1955 Review
Session of the CONTRACTING PARTIES, the Article consisted of only one pcragraph
(present Section A) which required the contrscting porties maintaining "any
subsidy", M"which operztes directly or indircctly tc increase exports - or to
reduce imports" of any product, to notify periovdically to GATT the "extent —
nature - estimated effect - ond circumstaonces" of the measure. It 2lso imposed
an obligation on the contracting party maintaining 2 subsidy to consult with the
other contracting parties concerned and discuss "the possibility of limiting
the subsidization® where it is determined that such subsidization measures
cause "ssrious prejudice to the interests! of other countries.

4e  Additional provisions (Section B) dealing specificclly with "export subgidies"
were added to the Article during the 1955 keview Session. Paragraph 2 of the
Secticn contains the recognition by the CONTHACTING PARTIES that the granting of
& "subsidy on exports" of any product "may have harmful effects for other
contracting parties, both importing and exporting” and thus may cause undue
disturbance to their normal commercial interests. Parograph 3 of the Article
further states that contracting partles should "zccordingly seek to avoid the
use of subsidies on their export of primary products®#? and that in cases where

2 country grants a subsidy, it should not be applied in a2 manner which results in
that country "having more then zn equiteble share of world export trade in that
product®. As regerds "non-primery procducts® pcregraph 4 visuclizes that

1For e more detailed anzlysis of the GATT provisionsysee secretariat
Background Hotes cnExport Subsidies (COM.IND/W/73), Counterveiling Duties and
Subsidies (COM.IND/W/98), and Subsidies and Countervailing Duties (MTN/3B/10).

ZAn 1nterpretat1ve note to Article ZVI states that "for the purpose of
Section B, 2 primary product is understocd to be say product of farm, forest or
flshery; or any rinersl, in its natural form or which hcs undergone such
proce591ng as is customarily required to preparc it for marketing in substantial
volume in international trade®.
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contracting parties should cease to grant either directly or indirectly any form
of export subsidy "which results in the sale of such product for export at a
price lower taan the comparable pric. charged for the l.ke product in the
domestic market". .This paragraph however, did not contain any firm date for the
implementation of these provisions and in order to provide for a definite target
date, the CONTRACTING PARTIES in 1960, adopted a Declaration on the prohibition
of subsidies on non-primary products. This Declaration has become effective in
respect of sixteen developed countries which have so far accepted it.d

5+ Thus the main obligations which Article ZVI imposes in the field of
subsgidies are the following:

(a) to notify periodically all subsidies having export stimulating or
import substitution effects and to consult? on request with the
contracting parties concerned or CONTRACTING PARTIES (acting
jointly) in cases where such subsidization measures cause serious
prejudice to the interests of other countries. The procedure for
notifications under Article XVI which was adopted in 19562 provides
for a new and full notification every third year and, in other
years, for a notification of the changes that have occured.

lThe countries which have accepted the Declaration include Austria, Belgiun
Canada, Denmark, France, Federal Republic of Germany, Italy, Japan, Luxembourg,
Netherlands, New Zealand, Norway, Sweden, Switzerland, United Kingdom and
United States.

It may be mentioned that the United States has accepted the Declaration
with the understanding that it shall not prevent the United States, as part of
its subsidization of exports of a primary product, from making a payment on an
exported processed product (not itself a primary product), which has been
produced fron: such primary product, if such payment is cssentialiy limited %o
the amount of the subsidy which would have been payable on the guantity of such
primary product, if exported in primary form, consumed in the production of the
processed product.

21f the bilateral consultations do not produce adequate results, a party
can, under the provisions of Article ZVI:l, request consultations with the
CONTRACTING PARTIES (acting jointly). The results of the six consultations in
GATT under the provisions of Article XVI:1 have been summarized in the 1961 Report
of the Panel on Subsidies. Since that time no further cases have been brought
to. the CONTRACTING PARTIES under the nrovisions of this paragraph. It should
be noted that consultations on subsidy matters can also be held under the
provisions of Article XXII or Article XXIII as the case may be.
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(b) to avoid the use of export subsidies on primary products and if suca
a cabsidy is granted not t¢ anply it in a way that resultis in taat
country having more than or ecuitable share of world export trade in that
preduct.

(c¢) not o grant any export subsidy to non-primary products which
resulis in export prices being lower than the prices charged . in the
domestic market for the like product; +ihls obligation applies to
those countries which have accepted the 1950 Declaration. :

6. Tie General Agreement, as such, does not contain any definition of the term
"sub31dy“ but an interpretative note to Article XVI states than an exemption oi
remission of indirect taxes on goods exported, would not constitute a subsidy.

In addition, the Workinz Party on Subsidies ia 1950 drew up a list of practices
vwhich could be cons;dered as export subsidies and should therefore be prohibited
by countries accepting the Declaraticn under paragraph 4 of Article XVI.

B. Countervailing duties

7. The General Agreement permits, subject to the fulfilment of certain
conditions, the levy by an importing counitry of a ccuntervailing duty on
products receiving an export subsidy. The term countervailing duty® has.been
defined in Article VI %o mean "a special duty levied for the purpose of off-
setting any bounty or subsidy bestowed, directly or 1ngirectly, upon the
manufacture, production or export of any merchandise”.“ The conditions relating
to the levyln of such a duty are firstly that the amount of countervailing duty
should in no case exceed "en amount equal to the estimated bounty or subsidy

1The interpretative note reads as fullows:
iThe exemption of an exported product from duties or taxes borne by
tLe like product, when de:.ined for domestic consumption, or the
remigsion of suchH duties or taxes in amounts not in excess of tuose
w.ic: have accruel., shall not be deemed to be & subsidy™,

An interpretative note to the Artvicle states that “multiple currency
practices can in certvain circumstances constitute a subsidy to export wiica
may be met by countervailing duties®.
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determined to have been granted - - - including any special subsidy to the
transportation of a particular product?.l The second condition which is contained
in paragraph 6(a) of the Article, recuires that no such countervailing duty should
be levied unless the effect of subsidization %is such as to cause, or threaten,
material injury to an established domestic indusiry or is such as to retard
materially the establishment of a domestic industryi.

8. The Article also permits the levying of a countervailing duty to protect
the interests of third countries, particularly in situations where subsidized
imports are causing material injury to an industry in another exporting country.
In particular, it states that the CONTRACTING PARTIZS shall waive the require-
ments of paragrapn 6{a) so as tc permit the levying of a countervailing duty
in cases in which they find that a subsidy is causing or threstening material
injury to an industry in the territory of another contracting party exporting
the product concerned to the territory of the importing contracting party.

9. One of the essential prerequisites for the levying of a countervailing

duty is tie determination of "material injury" to the "domestic industry". Though
these terms have not been specifically defined in the General Agreement, it may
be relevant tc note that the Code on Anti-Dumping Duties which was elaborated

by the CONTRACTING PARTIES during the Kennedy Round of Trade HNegotiations,
enumerates the various factors that should be taken into account in determining
material injury and domestic industry. Arcicle 3 of the Code, for instance,
states that #a determination of injury should be made only when authorities are
satisfied that the dumped imports are demonstratively the principal cause of

lﬂn interpretative note to the Article states that a concracting party may
require, as in other cases of customs administration, "reasonzble security
(bond or cash deposit) for the payment of an anti-dumping or counitervailing
duty pending Tinal determination of “1e facts in any caise > suspected dumping
or subsidizetion®.

2The Article further states thai in order to protect the interests of
third countries “in exceptional circumstances where delay may cause damage w.ich
would be difficult to repair, a contracting party may levy countervailing duties
without the prior approval of the CONTRACTING PARTIZS provided tinat such action
shall be reporved immediately to the CONTRACTING PARTIES, and thai the counter-
vailing duty shall be withdrawn promptly if the CONTRACTING PARTIES disapprove'.
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material injury or material retardation of the establishment of such industry"
and trot such a determination should in all cases be baced on positive findings
and not on mere allegations or hypothatical poss:.b:ln.tlea. The various factors
that should be taken into account in evaluating the effects of the dumped imports
on industry are: developments and prospects in regard to turnover, market share,
profits, prices, export performance, employment, volume of dumping and ‘other
imports, utilization and capacity of domestic industry and productlvity, end
restrictive trade practices,

10, As regards domestic industry, it may be mentioned that the 1959 Group of
Experts on Anti-Dumping and Countervailing Duties recommended that a single firm
within a 'large J.ndustry would generally not be an "industry" and that off-
setting duties because of injury to only a single firm would be "protectionist .
in character and the proper remedy in such situations lay in other directions'.
Article 4 of the anti-Dumping Code states that the term "domestic industry”
should, barring certain exceptional circumstances, be interpreted as referring
to.the domestic firms that produce all of a product or to those whose collective
output of the product constitutes a major portion of the total domestic production.
The Code also notes that industries of two or more countries may be considered as
a single industry when a certain level of integra‘c:.on has been reached.

/

11‘6 may be mentioned in this context that related to the concept of
"material injury" ie the concent of ¥market disruption”. In Annex 4 of the
Arrangement Regarding International Trade in Textiles, the various criteria
that should be taken into account in determining whether imports from a particular
source are such as to cauce or threaten to cause market disruption are listed.
For the sake of convenience the relevant exiracts have been reproduced in
Annex IT to unis document.

2E’or text of Articles 3 and 4 of the Anti-Dumping Code, see Annex I.
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C. Special provisions in the General Agreement relating to developing countries
(i) Subsidies ‘

11. As developing countries have not accepted the Declaration under paragraph 4
of Article ZVI, they are not bound by requirements not to grant subsidies on
their exports of manufactured products.l They are, however, bound by the other
provisions in Article XVI, including the obligation to notify periodically to
GATT subsidies maintained by them which coperate directly or indirectly to
increase exporits or to reduce imports and to consult on request with

contracting parties.

(ii) Countervailing duties

12, As regards countervailing duties it may be relevant to note that
paragraph 3 of Article XZVII in Part IV requires that developed contracting
parties should have special regard to the trade interests of 1 ss developed
contracting parties "when considering the application of other measures
permitted under this Agreement to meet particular problems'. The drafting
history of Part IV shows that countervailing duties are amongst "the measures®
mentioned in relation to the above paragraph, and as such there would appear
to be an obligation on countries contemplating countervailing action to
"explore all possibilities of constructive remedies before applying such
meagires" on imports from developing countries,

I

Nature and Scope of the Problem

13. In this section an attempt has been made to describe briefly the points
made in the relevant notifications on non-tariff measures and the views
expressed by delegations in regard to the nature and scope of the problems that
arise in the field of subsidies and countervailing duties.

1When the Declaration was being adcpted these countries had sxplained that
because of their stage of economic and industrial development, they would not be
in a position to accept any commitment which would restrain their freedom to
resort to subsidization, in cases where this was ccnsidered economicaliy
justifiable and necessary for promotion of exports. They had also pcinted cut
that it would bc unfoir for deviloping ccuntries which cxperted nainly privery
prcducts tc bind thensclves in the non-prinary gocds arca, while developed
ccuntrices continued their usc of subsidics f.r prinaxry gocds.
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a.  dotificaticns in thc Inventory

14. - dctificstions contained in the Lnventory which ore $llustrative of the

neture of thes Lroblcus ir thr fi.i4 of subsidics znd countervailin, dutisc have
been rejroducca in inne:x IfiI.  The sracticces in the fizld of subgidies which have
been nctifica ar constitutin, barricre to trade cen be divided iato two czte ories.
The first ‘cate ocry would include such uractices as "oexzamption in respect of
exsorved _0ods of divcet taxes" which clearly coaztitute export subsidies uader
the GUIT 2uec as at presint cdopted ond which arc asplied by scae.contracting
partizs noi zccentin_ the Lecizzotion _ivin, effect o Articls XVIii. 1In the
second cate,ory wouid izli thosc practices which arc in the _rey arsz and for
which there iz at present nc 2,reed interpretation of GiTT rules. .xanples from
the notifications of such practices arz the accordance by yeovermments of gpecial
advantegzes to exports in obtaining crodit, transpert and freight subsidies on
export shipments, etc. o

15. 1In the notifications relating to countervaiiin_ duties, the notifying
countries nave pointed out that certain countries did not in practice follow the
rules in srticle VI and countervailing duties wsre cometimes levied without
determination of "material injury to the domestic industry" from subsidized
imports. Onz of thecse ccuntries has lczislation in the field of countervailing
duties, pre-dating GATT and covered by its Protocol of Provisional sccession,
according tc which counterveiling duties could be levied on the basis of
evidence of subsidization, without havin, to establish that subsidized imports
were causing or threatenecd to cause aaterial injury to the domestic industry.

B. Summary of the visws exoiesscd by deiezations

(i) IExport subsidi

16, 1In the discussionz in vorking Croup 1 of the Toomittee on Irade in |
Industrizl Products, und later in Groud 3(b), socae delcjations have pointed cut
that the probdleas in this arca arose 23 the present GATT rules on subsidies were
not adequate, particuleariy as there waz no aszreed interpretation cf measures
which constituted export subsidies. In addition the 1660 Declaration had not
been subscribed to by ail developed courtrizss, the prohibition on use of export
subsidies under the Decilaration was also agplicabie only in cases where such
subsidies resuited in dua’ pricin; i.e. where export prices were lower than the
deomestic prices for the iixc product. In addition, the list of barned practices
which had been ciaborated in connexion with the Declaration was only iliustrative
and did not cover alil przcticcs that should be prohibited.
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(ii) Domestic subsidies which stimulate export and subsidies with import
substitution effects

17. & number of delegzations have pointed out that in recent years the govern-
ments of all countries were adopiing a wide variety of domestic subsidy
programmes for the attainment of various policy objectives. The policy objectives
of such prograzmmes included overall industrial development, assistance for the
development of depressed industries, encouragement of development of industries
in backward rezlons, the development of agriculture, the development of national
transportation, etc. Most of these incentive programmes were not related to
export performance and as such did not constitute export subsidies in terms of
the provisions of Section B of irticle XVI. Some of these programmes however
coula have, in practice; an indirect eifect on international trade, whether it be
through a reduction in imports or an increase in exports. Such measures would
appear to be covered by the notification and consultation procedures under

ticle XVI:1l; in practice, however, very few of such practices were notified to
GATT. Some other delegations have taken the view that the granting of a dumestic
subsidy constituted a purely internal measure which fell outside the notification
procedure. However, cases with possible trade distorting effects would be
subject to consultation under the relevant provisions.

" e e e

18. The view has been expressed by some delegations that the major problem in
regard to countervailing duties was the fact that some contracting parties

relying on the Protocol of Provisional .Application did not consider themselves
bound by the injury provisions of Article VI:6(z). Other delegzations have
referred to the link which existed between subsidies and countervailing duties

and rave pointed out that export subsidies rather than countervailing duties were
the real problem as they werc primariiy responsible for creatinz trade distortions.
In their view, the question of levyinz countervailing duties would not arise if the
use of all export subsidies was prohivited, including those which did not result in
dual prices,and if all countries accepted and implemented the Deciaration on
prohibition of export subsidies under irticle XVI:4.

13. Reference has been made by some delegations to the problem of competitive
subsidization of exports in third country markets. These delegations have pointed
out that although a country whose export interests had been affected could request
countervailing action to be tsken by a third country under paragraph 6(b) of
Article VI, there was in fact no obiigzation for the country concerned to respond
positively to such a request, and indeed there may be no economic interest in so
doing. Some delegations, however, considered that the existing provisions oi the
GATT, especially Article XXIII, were sufficient to take care of such problems.



Special srobiews of developin. countiies
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20, In the discussions in Group 3(b) and elscwhere, many delezations from
deveioping countrics hove stated that their governments have found it necessar

to adept various incentive schemes for the promotion and developuent of exports
of manufactured products to zssist their exportinyg industriess in overcoming sone
of the discdvantaics and handicaps Irom which they sufier because of the spzcial
conditions prevailing in their countrics. Yhe incentive schemes ars sometincs
intended to cneble their inductiies to mariket their products at prices char ed

by competing fiirms firom devsloped countries as, in the case of a number of
products produccd in developin, countries, domestic priccs tsnd to be hizh
because oi the siall scal~ of production; inability of the producin;; industries
to adopt the latest technolo.y, under--utilization of capacity and other factors.
Some of the incentive schenes, such as those providin: assistance for advertising
abroad, for carrying out maitet research and trainin; of personnel in export
promotion techniques, are intended to enable exporting firms to penetrate and
develop new mariets for thoir producte. 4 number of incentive schemes arc intended
to reimbursc to exporters amounts equal to the indirect taxes lcvied on inputs in
the exportecd products by public authorities. Such incentive schemes would not,
senerally spealang, constitute subsidice in terms of srticle XVi. Thesc countries
have thereicrs explained thot properly formulated and implemcnted incentive
schenes werc not only cconomically justifiable in their case but wcre also
nececsary and indispenszoic for thz development of thelr exports. These measures
were also in uccordance with the provisions of Part IV of the General igrecment
and were icgitimate as the developing countries had not subscribed to the
Declaration on prohibition of export subsidies under article «VIi.

2l, whilc creceznizing that incentive scheiizs may have a r6lz to play in the
promotion ard developmnent of cxportz of menufactures from developing countries,
sonc delegations have pointed out that incentive schemes which resulted in
indiscrimincte uce of cxport subsidies may lead to the establishment of
uneconoriic and inefiicient industiries in the developin;; countries; this could
also encoura;c dama;in_, competition between developin; countrics themselves.

In this connexion o point has besn made that the Treaties establishing free-trade
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areas and common markets among developing countrlesl provide for greater
discipline in the use of subsidies and for their sradual abolition in regard to
nroducts traded intra-rezionally.

(ii) Countervailing duties

22, As regards countervailing duties, it has been explained by some delegations
from developing countrics vhat problems in this field arose as the authorities

in the importing countries did not alweys fully recognize and accept the necd of
the developing couniries tc adopt incentive schemes for the development of their
exports. Consequently these countries were facing increasing threats of counter-
va:.l:r.nb duties being levied in some of the industrlallzed countries, particularly
in those countries nct requiring evidence of material injury to domestic
industries before the comzencement of investigation procedures. Other
delegations have pointed out that with a few exceptions, legislation in most of
the industrialized countries zives discretionary authority to the enforcement
agencies in regard to the levying of countervailing duties. In practice, the
discretion would appear to have been used in such a way that only very rarely, or
in exceptlcnal cases, countervailing duties had been imposed on 1mports from
developing countries. Developing countries have explained that, in such cases,

In this context, it may be relevant to note that Article 52 of the
Montev1deo Treaty establlshlns the Latin American Free Trade Area (LAFTA) provides
as follows:

"No Contracting Party shall promote its exporfs by'mééns‘of.subsidies cr
other measures likely to disrupt normal competitive conditions in the Arca."

irticle 25 of the Treaty establishing the Caribbean Community, stetes that a
member'State shall not malntaln or. introduce:

1(a) the forms of aid to expori of guods to any other part of the Common Market of
the kinds‘which are described in Schedule VI;

(b) any other forms of aid, the main purpose or effect of which is to frustrate
the benefits expected from the removal or absence of duties and quantitative
restrictions.

The practices included in Schedule VI referred to above are genmerally those
included in the GATT 1960 List of Prohibited Practices in the field of export
subsidies. It should be noted, however; that irticle 57 of the Treesty s*ates that
paragraph’ 1{a) shall no% apply to exports from less developed countries in the
Common Market, except where such exports are consigned to Barbados.
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it was not so much the levying of a countervailing duty, but the threat that such
o duty mizht be imposed and the invecstizations for this purpose might be

ccimenced, tnat posed problems for their trade. =«s there was Jeneral reluctance

to import frem perapheral countries, the mere possibility that investigations could
be started for the levying of countervailing duties could esct as a deterrent to
further imports being wade and thus frustrate efforts for the promotion of trade.

IIT

Propogeis foui Solutions

" 1
ueneral

23. In the discussion on possible solutions that could be found to the problems
that arise in the field of subsidies and countervailing duties, different views
have been expressed as to the priorities that should be attached to the two
subjects. Some delegations were of the opinion that solutions to the problems
relatin; to countervailing Guties should be sought as a matter of priority as
practices of certain countries in this field were in contradiction of the
provisions of article VI of GsTT; countervailing duties were often also an area of
confrontation between goveraments. Other delegations have stated that in their
view export subsidies, including trade distortin; domestic subsidies and counter-
vailing duties, were in reality two aspects of the same problem and therefore the
Group should work towards an overall solution which would encompass both subjects.

(1) Ixport subsidies, subsidies havin. export stimulating effects and subsidies

- -

24. &s soiutions to the problems in this area, it has been sugzgyested that those
developed countries which have not subscribed to the 1960 Declaration on the
prohibition of subsidies on non-primzry products, shouid accept it. Working Group 1
of the Committee on Trade in Industrizl Froducts alsc prcccedod te draw up a2

draft list of prohibited practices in the field of cxport subsidies on the basis of
2 working hypothesis that as @ general principle countries should not institute

or maintain export subsidy neasures which distort trade. This list, which is

under examination, has beon reproduced in annex IV.

lSome delczations have stated that in the search for solutions they were
working on the assumption that any proposed sclution would cover both primary
and non-primery products. Other 2clegaticns hove peinted cut thot the ecrpetence
of the Greup was 1izdited t. the cinsidoeraticn of prcducts fzlling within
Cheptirs 25 to 99 of the BIN.
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25, 1In the discussions in Group 3(b), there has becen 2 considerable measure of
support for the proposal that a list should be devised of oxport subsidy
vractices which should be prohibited. There have been, however, some differences
of views among delegations as to whether such a list should be exhaustive or
illustrative. In the view of some delegations any such list of prohibited
practices should be as complete as possible and the prohibition should apply to
all subsidy measures which were trade distorting and should not be qualified by
dual pricing and cother conditions.

26, Scme delegations have expressed the view that the list should be a limited
one, since an extensive list of prohibited subsidies and related sanctions would
undermine the existing balance in the General Agrecment. Other delsgations wcre
of the opinion that the list need not be a limited one but should be of reasonable
scope, and that such a list should be based on, "dual price criterion®™ rather than
"rade distortive effects" or "injury" criteria.

27, In regard to domestic subsidies that stimulate exports, some delegations
have suggested that a list of such measures might also be devised but such
measures should be prohibited only when they had significant trade~distorting
effects. Other delegations felt that since domestic aids were a legitimatc part
of a country's internzal policics and as in practice it would be difficult to
distinguish domestic subsidies with trade-distorting effects from other types of
dcmestic subsidies, it would be difficult tc define and determine practices in
this area which should be prchibited. In this context, a number of delegations
have attached grecat importance tc the elaboration of improved notification and
consultation procedures under paragraph 1 of Article XVI. These delegations
considered that this might be the most appropriate way tc deal with the prcblem
of domestic subsidies having trade distorting effects rather than drawing up 2
list of prohibited practices., These declegations also felt that such improved
notification ancd consultation procedures would be of particular rclevance to the
problems in the field of countervailing duties and particularly for the
implementation of the material injury provisions of Article VI,

(11) Countervailinz cuties

28, As regards countervailing duties, some delegations have stated that onc of

the key issues in the negotiations was the question of the universal implementation
of the principle laid down in Article VI that no countervailing duty should be
applied unless it had been clearly determined that material injury had been caused
to domestic industry as a result of subsidization. These delegations have also
cxpressed the opinion that countervailing dutics should not be imposed
automatically but rather should be used as a nmeasure of last resort after
convincing evidence had been shown that injury had in fact been caused to the
domestic industry. In this context, they have pointed out that Article VI did
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not specifically provide for consultations hetween interested govermments pricr
to the impos®tion cf countervailing ™ties. However, it may be desirable to
agree that before imposinz counterv~.ling duties or other off-setting measures,
governments should be required to consult with the government of the country
alleged to be sranting the subsidy. Such consultations could cover the magnitude
of the 21lezed subsidy, its impact on international trade, the cbjectives of the
government ccncerned, and the possibility of other methods less damaging to trade
beinz found to achieve the intended objectives.

29. A number of delegations have expressed the view that it may be possiklie te
give concrete shape to these ideas by adopting a code governing the application
of countervailing duties. .Such a code could reguire countries to bring their
national regulations into confermity with Article VI thus cresating an equality of
rights and oblizations of contracting parties in this field. The code couid -
provide for prior notification of imminent countervailing action and subscqueat
consultations between governments concerned, lay down procedures for investi-
gations and provide for multilateral surveillence of countervailing actions.
Other possible solutions to the problem of countervailing duties mentioned by
sone delegations include the preparztion of a Declaration or an interpretative
note expanding on particular provisions of Article VI as they apply to cowrter-
vailing duties, or an Agreenent on new bilateral consultative procedures
reinforced by multilatersl suvrveillance procedures.

'

.

Differential treatment to developinz countriss

30. Delegations from developingz couniries have sizted that subsidies and
countervailing duties would appear o be zn area where, in elaborating solution:,
it was both %ochnically fessible and :concmically justiiable to extend special
and morz favcurable tizatm-nbt +o 3  l:iping ccun*ries bty the application of
differential measures. They have suggested that in the field of subsidies
developed countries should undertaks not to subsidizn their exports and that. where
should e a surizier definitiun ol eapori subsidies. At the same tine, it had To
be recognized tkai developing countries night need to adopt suitzble incentive
schemes fc» the promcticn and develcpment of exports of their mamufactures. ILeme
of these representatives have peinted out tiet as esports under these incentive
schemes were nct in breach c¢f GATT rules and as the growth in exports from
developing countries was 2 recognized objectivc of the GATT, measures in the form
of countervailin; action shouid not be taken against their exports.

31. Some delegations have suggested that in the field of subsidies and counter-
vailing duties it may be possible to make a distinction in the rights and
obligations that should govern the relaticns in trads among developed countrics,
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between developing and developed countries and among developing countries
themselves. Some other delegations, however, have pointcd out that the relevant
provisions of the GATT did not give developing countries "carte blanche" in the
ficld of subsidies., Thesc delegations alsc considered that when there was proof
of injury, there could not be any question of exempting altogether imports from
developing countries from the levying of a countervailing duty.

32. Other celegations, while recognizing that the discussion on general rules
and on differential treatment should be pursued in parallel, considered that the
various proposals for gencral solutions which were under examinotion had clements
which may adequately take care of the special situation of developing countries.
In the view of these delegations differential treatment for developing ccuntries
may not be necessary if certain elements including consultation procedures, 2
meaningful test of material injury, the attribution of discretionary povwer in the
application of countervailing duties and possibly a multilateral surveillance of
countervailing action, were included in the general solutions that were adopted
in this field., A number of delegaticns have explained that the problem may not
be as complex as it appeared in thecry, since developing countries' products were
not likely to enter developed country markets in suck large quantities as to cause
1njurye.

33. Taking into account the points mede in the neetings of Group 3(b) and in
response to the request for concretc proposals, the Brazilian delegation hes
recently presented a Werking Paper, indicating thecir preliminary views as to heu
differential trcatment could be extended tc developing countries (MIR/V/5). The
paper states that it may be possible to remove the present anomolous anc anbiguous
situation in relation to the use of subsidies by developing countries, if
consideration could be given to the preparation of a ‘'positive list' of expert
incentive measures, which in accordance with the principle of differenticl end
nore favourable treatment to developing countries, could be explicitly permitted.
Such incentive schemcs would be deecmed to be legal and accepted measures under the
GATT and the products benefiting under the schemes should in no case be subjected
to countervailing action by developed importing countries. In the case of - other
measures, falling cutside the scope of the 'positive list' a countervailing duty
nay be levicd in exceptional cases provided certain ccnditicns in regard to deter-
mination of material injury and proccdure for consultations are fulfilled. Any
such procedurc should include the following elenments:

lSuch a list would be drawrn up with the neccssary flexibility to allow the

present trade and devclopment needs of developing countries to be fully talken into
account; its nature would have regard to the fact that many developing countries
are cxperimenting with several domestic policy meacures designed to carry forward
their development plans. They should not, lcst these plans be seriously hindered,
be asked to accept stringent cormitments or limitations resulting in resort vo 2
static set of incentive ncasures.
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(i) prior consultations between the developed importing country and the
developing exporting country, at the request of th- former; such -
consultations might be cnvisaged to take place under the procedures normally
followed under GATT Article XXII; ' '

(ii) the drawing up of objective criteria for determining whether
subsidization practices have caused material injury to:the importing country
market (not simply to a single firm, but to a whole industrial sector or °
branch). - In any case, evidencc would be required to demonstrate that such
injury resulted from z substantial increase in imports of particular products
from a particular source as a result of the subsidy and that these products
were being offered at prices substantially below those that would prevail in
the absence of the subsidy. The trade and development needs of developing
countries concerned should be taken fully into account, as required under
paragraph 3(c¢) of Article XXXVII, especially as regards such factors as
their stage of development, the strategic importance of the subsidized
exports to their economies or the need for increasing their export earnings;

(iii) consideration of the harmful effects of the impostion of countervailing
duties on the market and the economy of the developing exporting country;

in other words, consideration of market disruption also in the exporting
country, along the lines of the,concept inserted in the Arrangement Regarding
International Trade in Textiles™;

(iv) in the case of disagreemeént between the parties to the consultations,
the developing country would have recourse to the contracting parties or any
other body set up to administer any code or arrangement that may be negotiated
in this field. Such multilateral consideration of the matter would also
respond to the criteria referred to in (i) and (ii) above. If the contracting
parties find that material injury is being caused to the importing country's
market, recommendations could bc made tc the develcping country concerned to
linit or withdraw the specific subsidization measure on the products in
question. A grace period would be granted, however, for compliance with the
recommendations, in order to sllow the country concerned to make the
necessary domestic adjustments. If, then, it had failed to do sc, the
importing country would be free to impose 2 countervailing duty not exceeding
an amount necessary to offset in part or in whole the extent of the
subsidization.

lSee Amnex II for relevant extracts from the Arrangement Regarding
International Trade in Textiles.




MIN/3B/21
Page 17

34. The paper suggests, that until the existing GATT rules are modified on the
lines suggested above, there should be a "standstill" and no countervailing
action should be taken or threatened against exports from developing countries;
or as a minimum no such action should be tsken without previous consultations
and the application of the test of material injury.
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ANNEXES

Extracts from the provisions in the Anti-Dunping Gode- Material Injury:
Article 3; Domestic Industry. Article 4

Extracts from the Arrangement Regarding International Trade in Textiles-
Determination of Market Disruption

Notifications in the Inventory of Non-Tariff Measures which are illustrative
of the problems that erise in the fzeld of subsidies and counterveiling
duties

Extracts from the Report of Working Group 1 of the Committee on Trade in
Industrial Products relating to the elaboration of & list of prohibited
practices in the field of subsidies

List of GATT background documentation and reports on discussions on subsidies
and countervailing duties
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ANNEX T

Extracts fron the Provisions in the Anti-Dunping Code:
Ma'beria Im s Article 3; Domestic Industry: frticle

B. Denemtlon of naterial .nn_:_::_'x, threat of

material 1n1ury, and naterial retgraa tion

Article 3

Determinetion of Injury™

(a) & determination of injury shall be made only when the authorities .
concerned are -satisfied that the dunped imports are demonstrebly the principal.
cause of material-injury or of threat of material injury to a domestic industry
or the principal cause of material rctardation of the esteblishment cf suoh an
industry. In reaching their decision the szuthorities shall weigh, on cne hend,
the effect of the dumping and, on the cther hand, all other factors token together
which nay be adversely affecting the industry. The determinction shall in d.l
cases be based on positive findings and not on mere allegations or hypothetical
possibilities. In the c:se of retarding the estzblishment of a2 new industry in
the country of importation, convincing evidence of the forthcoming establishment
of an industry must be shown, for example that the plans for o new industry have
reached 2 fairly advanced stage, a factory is bemg constructed or machinery has
been ordered.

(b) The valustion of injury - thet is the evaluation of the effects of the
dumped imports on the J.ndustry in question - shell be based on examination of ali
factors having a bear:.ng on the state of the industry in question, such as:
development and prospects with regnrd to turnover, m:rket share, profits, price
(including the extent to which the delivered, duty-paid price is lower or higher
than the comparable pr:.ce for the like product prevailing in the course of normal
commercial transactions in the importing country), export performance, employment,
volums of dunped and cther imports, utilization of capacity of domestic industry,
and productivity; and restrictive trade practices. No cue or several of thess
factors can necessarily give decisive guidance. |

(¢c) In order to estcblish whether dunped imports have ccused injury, all
other factors which, individually or in conb:.netlon, ncy be adversely aifecting
the industry shall be cxemined, for example: the volume and prices of undumped

lWhen in this Code the term "injury" is used, it shall, unless otherwise
specified, be in‘berpre‘bed as covering cause of naterlal injury to a domestic
industry, threat of naterial injury 'l:o a domestic industry or naterial retardatio:
of the establishment of such an industry.
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imports of the product in question, competition between the domestic producers
themselves, contraction in demand duo to substitution =f other products or to
changes in consuner tastes.

{d) The effect of the dumped imports shall be assessed in relation to the
domestic production of the like product when availsble data permit the separate
identification of production in terms of such criteria.as: ‘the production
process, the producers' realizations, profits. When the domestic production of
the like product has no separate identity in these terms the effect of the dumped
inports shall be assessed by the examination of the production of the narrowest
group or range of products, which includes the like product, for which the
neceasary information can be provided.

(e) £ determination of threat of nateriesl injury shall be based on facts
and not merely on allegation, conjecture or remote possibility. The change in
circunstances wiich would create a situwation in which {he dumping would cause
material injary must be clearly foreseen and imminent.

(£) With réspec‘b to cases where material injury is threatened by dump"ed
inports, the application of anti-dumping measures shall be studied and decided
with special care. '

Lrticle 4
Definition of Industry

(a) In determining injury the term "domestic industry" shall be interpreted
as referring to the domestic producers as a whole of the like products or to
those of them whose collective output of the products constitutes a major
proportion of the total domestic prciuction of those products exoept that

(1) when prodﬁcers are impé)rters of the allegedly dumped product the
industry may be interpreted as referring to the rest of the producers;

(31) in exceptional circunstances a country may, for the production in
question, be divided into two or more competitive markets and the
producers within each market regarded as a separate industry, if,
because of transport costs, all the producers within such a market sell
all or almost all of their production of the product in question in that
narket, and none, or almost none, of the product in question produced

lOne example, though not an.exclusive one, is that there is convincing reascn
to telieve that there will be, in the irmediate future, substantially increased
importations of the product at dumped prices.
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elsewherse in the country is sold in that market or if there exist special
regional marketing conditions (for example, traditional patterns of
distribution or consumer tastes; which result in zn equal degree of
isolation of the producers in such. a-market frem the rest ‘of the 1ndustry,
provided, however, that injury may be found in such ‘eircunstances only if
there is injury to all or almost all of the total production of the product
in the market as deflned. . .

(b) Where two or more countries have reached such a level of" 1ntegrat10n
that they have the characteristics of a single, unified market, the industry in
the entire area of 1ntegratlon shell be taken to be the industry referred to' in

Article A(a).
(¢) The provzslons of irticle 3(d) shall be applicable to this Article.
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ANNEX TT

Extracts from the irrangernent Regarding International
Trade in Textiles: Determination of Market Disruption

I. The determination of a situation of "market disruption"; as referred to im
this Arrangement, shall be based on the existence of serious damage to domestic
producers or actual threat thereof. ' Such demage must demonstrably be caused- by
the factors sst out in paragreph II below and not by factors such as technological
changes or changes in consumer preference which are instrumemtal in switches to
like and/or directly competitive products made by the same industry, or-similar
factors. The existence of damage shall be determined on the basis of an
examination of the eppropriate factors having a bearing on the evolution of the
state of the industry in question such as: turnover, market share, profits,
export performance, employment, volume of disruptive and other imports, production,
utilization of capacity, productivity and investments. No one or several of
these factors can necessarily give decisive guidance.

II. The factors causing market disruption referred to in paragraph I sbove and
which generally appear in combination are as follows:

(1) 2 sherp and substantial increase or imminent increase of imports of
particular products from particular sources. Such an irminent increase
shall be a measurzble one and shall not be determined to exist on the
basis of allegation, conjecture or mere possibility arising, for example,
from the existence of production capacity in the exporting countries;

(ii) these products are offered at prices which are substantially below
those prevailing for similar gcods of comparable quality in the market of
the importing country. Such prices shall be compzored both with the price
for the domestic product at comparable stage of ccmmercial transaction, and
with the prices which normally prevail for such products sold in the
ordinary course of trade and under open market conditions by other exporting
countries in the importing country.

III. In comsidering questions of '"market disruption® account shall be taken of
the interests of the exporting country, especially ir regard to its stage of
development, the importance of the textile sector to the economy, the employment
situation, overall balance of trade in textiles, trade balance with the importing
country concerned and overall belance of payments.
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ANNEX ITT
Notifications in the Inventory of Non-Tariff Measures

Which are Tllustrative of the Problems that Arise in
the Field of Subsidies and Countervsiling Duties

The notifications included in the Amex are the following:

Export s;g'gsidies on industrisl products

Payroll tax rebaté anc market development ailowance

-~

Tax incentive

Tax reliefs for expenditure on development of export markets

Trade diverting investment

Investment grants to aluminium

Countervailing duties

Levy of coumtervailing cduties without taking into account whether
subsidized imports were causing material injury
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Notification Country mgin-— Nature of the Notifyving
No. taining the non-tariff countries
measure neasure
4 hustralia Payroll tax rebate EEC

and market develop- Canada
ment allowance

Iype

Aids (Australia classes these as ":anentlves") to exports through two direct
tex rebates.

Method

(i) Payroll tex at the rate of 2} per cent is payeble on the amount of a firm's
payroll in excess of UA 20,800 per annum. Pzyroll tax to the extent of 105 per

cent of a firm's increase in exports over the average for the three years ending
five years previously may be rebated to an exporter, and eny excess of rebate
entitlement over payrcll tax liability may be carried forward for up to three

years. This is nct & direct subsidy cn the price of the goods, but relieves the
exporter of a cost and is related, in augount, to the increase in exports., Cost

of exports is reduced and this has a bearing on prices, Therefore, in the
notifying countries! view, the measure is in effect a subsidy on exports. Australia
ccntests this view.

(ii) Market development allowance which is a straight taxation rebate of 42.5 cents
for each dollar expended on market development. This rebate is an addition to

the normal deduction from the exporter's taxable income in respect of expenses
incurred in deriving income., The totsl tax saving by way of normal deduction

from taxsble income plus the rebate moy not exceed 82- cents in the Austrelian
dollar of eligible expenditure for pilivate companies, or &7 cents in the
Australian dollar for public companies. The scheme is current until July 1973
when consideration will be given to its extension,

Effects

(1) Payroll rebate applies to menufactured zoods and some primary products
exported {not including minerazls, petroleum, 2lumina). HNot possible to guantify
effect on exports. ALs the measure operates on a whole range of products, it is
herd to measurs effects.
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Notification Country main- Nature of the Notifying
No. .~ . . taining the non-tariff countries
measure measure
4 Australia Payroll tax rebate EEC
and market develop- Canada

ment allowance

(ii) Market development allowances, in the view of the notifying countries,

smount to a double deduction from assesseble income for income tax purposes of

@A 2 for every GA 1 spent on specified export promotion, subject to an 80 per cent
limit, The scope of the allowance was nctified as having been extended on

1 July 1968, Notifving countries felt that although the measure was not a

direct subsidy, since the amount of subsidy is not related to cuantity of

exports, but to expenses in ﬁromotlng sales, nevertheless, it reduced costs wiich
normally are included in export prices and therefore constituted an indirect '
subsidy. Australiaz contests this view and accepts only that it is an incentive
working as described under "Method".

GATT relevance

The notifying country pointed out that Australia has not subscribed to the
Declaration Giving Effect to Article XVI:4, creating a gap in present obligations
of different contrecting parties, as non-signatories are freer than others, The
Committee was urged to consider this sector even if the operaticn of the measures
was considered relevant to the Border Tax Adjustment Working Party. The notifying
country also noted that while all countries practise export development schemss,
assisting in trade fairs, missions, representations, etc., such measures should
be distinguished from direct aids, and assistance should not extend to tax rebates.

Australia reiterated its view that the measures are not in fact barriers to
trade, nor, in its view, export subsidies.
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Notification Coun main- Nature of the Notifying
No. taining the non-tariff . countries
: measure measure ¥
33 ‘ J apan Tax incentive Canada
EEC
United States
Iype

Direct tax deferral in relation to exporf.s.

Method

.

1. Tax deferral is to be allowed for a percentage of gross export proceeds if
set aside as reserve for market development, to be spent in equal instalments
over five years. Percentage which may be set aside depends on whether exports
are increasing as a percentage of gross sales.

2. Special depreciation allowances permit accelerated depreciation rates on
oquipment depending in amount on the export ratio. Some accelerated rates rum as
much as 96 per cent ebove normal.

The representative of Japan stated that the allowances for special accelerated
depreciation were-abolished at the end of Merch 1972, and overseas markei develop-
ment reserve system has -been no lcnger =pplied to corporations capitalized at
more than a billion yen since November 1972. '

Origin

Special Taxation Mcasures Law, April 1964.
Effects '

No assessment was offered of the quantitative impact of these measures. Japan
stated tax allowznces do not materially affect the volume of trade in the
commodities but are granted to take account cf the reality of need to update plant
especially fast in Japan's range of exports.

Note: Japan suggested these problems might better be dealt with in the Working
Party on Border Tax Adjustments, though it was recognized that these are
not problems of border tax adjustments. An expert was expected for that
meetinz where questions could be answered.
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Notification Country main- Nature of the Notifying
No. : taining the non-tariff countries
measurse measure :
38 South Africa Tax rciiefs for EEC

expenditure on
development of
export markets

iype
Aid to exports through direct tex rebates.

Method‘

Export incentives take the form of tax reliefs in respect of expenditure on
development of export markets.

Effects

GATT relevance

The point was mede that it is unfair for South Africa, among others, to have
a lesser obligation with respect to use of export subsidies from not hsving
accepted the Declaration Giving Effect to Article XVI:4. It was felt that this
question should remain in this Committee, even if operation of the scheme were
referred to the Working Party on Border Tax Adjustments as had been suggested.
The representative of South Africa felt that these "incentives" were neither
subsidies nor border tax adjusiments but had no objection to their referral toc
the Working Farty on Border Tax Adjustments.



MTIN/3B/21

Page 28
Notificztion .- . Country main- Nature of the Notifying
Ho. . - taininz the non-tariff countries
measure measure
4, United Kingden Investment grants = Australia
' to aluminium Canada
Ncrway
Yugoslavia
Effocts

The representative of Canada made the points thet the aluminium progremme
(1) represented gcvernment aid on en unusuzlly large scale; (2) involved a
programme for shifting the location of an industry from possible location elsewhere
to the United Kingdom where in the peast absence of cheap electric power had made
such a programe questionsble from an economic point of view; (3) involved a shift
in industry location which appeared likely to be prejudicial to the interests of
developing countries where location of smelters and alumina producing plants
might otherwise be more economic; (4) seemed cortain to offect large-scale import
replacement prejudicing the interests of courtries now furnishing the bulk of
the United Kingdom requirements, and (5) threatened to initiate a competitive
race between naticnel treasuries to subsidize industriel development without due
regard to internaticmal trading interssts. His full statement is appended.

The representative of the United Kingdom did not accept that the scale of aid
involved could be characterized as unusually le=rge, although he had nc detailed
information on levels of assistance in other countrics at this stage. Domestic
interests in the United Kingddm had criticized the scale of the investment
assistance, which was available, broadly speaking, to all manufacturing industries
(with a higher rate of grant-available in the Development -Areas), as less generous
then the schems which it had replaced, - It was important to appreciate that the
grant system introduced in 1965 had merely replaced former provisions of a
different kind but for & similar purpose. It should be noted also that the grants
were available for the purchase of plant and equipment from any source, including
imported goods. He suggested thet the facts could not be properly established
without a full examination of other countries! practices, a study in which the
United Kingdom would be willing to participate if it were zeneralized to include
all fiscel measures and other schemes of industrial assistance employed by other
major industrial countries.

2. In eny event it was questionable whether the system had had much effect on
industry decisions regarding the siting of new facilities as between one country
and another. Aluminium production was controlled by a few very large international



MIN/3B/21

Page 29
Notification Country main- Nature of the Notifying
No. taining the non-tariff countries
‘measure measure
4ty United Kingdom Investment grants Australia
to aluminium Canada
Norway
Yugoslavia

enterprises, and it was likely that the major considerations in their decision
where to locate new facilities related to the case of supplying growing markets
at competitive prices. In fact the recent trend of imports of aluminium into
the United Kingdom showed that changes in the pattern of supply had already been
takkcing place before the new projects were snnounced. Their decision to embark
cn new production capacity in the United Kingdom certainly implied that they
had every confidence that production there would be fully eccmomic, and it
should also be remembered that the new capacity was only a smell proportion of
the total world capacity for producing primary aluminium,

The representative of Norway supported Canada and indicated his Govermment's
view that the grants constitute a non-tariff barrier distorting international

trade in a significant way.

Yugoslavia notified that in its view this direct subsidy to the establishment
of domestic production capacity had import inhibiting effects.

GATT relevance

The representative of Canada, though not questioning the propriety of aid as
such, felt that the scele of aid in this case suggested the need for the
Committee to consider, at an appropriate stage, the adoyption of a code of good
conduct embodying the principle that area development programmes should concern
themselves with location of industry within the area and not give assistance to
shifts of industry from ome country to another. The representatives of Israel
and the United States also expressed interest in this general problem and felt
that a study of the question of the rdle:of Gcvernmment in displacing imports
end/or increasing exports would be useful and should not be confined to the
aluminium case. The representative of Chile also expressed interest in this
problem because of his country's interest that copper refining be located in
areas with favourable natural conditions.

Statement by Canada

"As regards the notification in respect of investment grents, with particular

reference to aluminium, since this matter had not previously been discussed in the
GATT I would propose to go into rather more detail than on some of the others.
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Notificatian .Country main-. Nature of the Notifying
No. . taining the - non-tariff - -+ - -countries
ileasure e measure o
L4, . United Kingdom Investment grants Australia
g . to aluminium Canada
Norway
Yugoslavia

Traditionall; v the United Kinzdom has been one of the world's largest mpcrters ‘of
aluninium, with Canada as the lergest supplier and Norway, the second largest.
Imports are duty free for primary eluainium ingot end are bound under the GATT.
This situation reflected the fact that British industrial power costs were
substantially higher - the estinates are some three to four times higher - than-
in some other countries such as Caonada. The lNational Plan the British Govez‘hment.
presented to Parlisment in Sertember 1965 stated, and I cuote 'absence of cheap
electric power cn a large scale makes the future expansmn of v1rg.m aluminium
production in the UK uneconomic’.

"Despite the earlier statement, in October 1967 the British Government
announced a programme for the construction of aluminiua smelters with Government
assistance and indicated that the programme could be extended to other power-
intensive industriss. As finally adopted the programame called for three smelters
with a total cepacity. of 260,000 tons by 1672 and 320,000 tons by 1974. By way
of comparison, these figures relate to consmnptn.on of prinsry aluminium in the.
United Kingdom for 1967 of 361.000 tons. Of the three smelters, one is to be
powered by coal under a special contract with the Neticnal Coal Board, the other
two by nuclear-generated power under special contract with the Cenn&'l. Electrlcal
Generating Board.

"The key element in the British prograzme is one of non-recoverable grants of
up toe 45 per cent of the cost of equipment used for procduction purposes, estimated
to range from 35 to @45 million for & 120,000 ton smelter. The megnitude of this
assistance is much greater than is usual for development grants in other countries.
In add:.t:.on, the British Government Tecently announced that it would loan two of
the compenies participating in the programme up to $163 million to finance the
capital cost of nuclear power gencrating capacity. These loans would be repaid over
a period of spproximately thirty to thirty-five years at an interest rate of 7 per
cent. Thc British Government has indicated that the grants arc pert of its
established area development prozramme and are zvailable to any industry that meets
the conditions of the nrogramme. though many industrial countries including
Canada provide finamecisl zssistance to ccmpanies locating in developvment areas,
and the principle of such assistznce is not at issue; the United -Kingdom assistance
goes well beyond that provided by any other ccumtry. The effect of the grants is
not merely to influence the locaticn cf smclters as between developed and develop-
ment ereas in the United Kingdom, but tc shift the location of new production
facilities as between countries and bring about large-scale import replacement.
More genereally, ue are concerned that finesncial assistance of this magnitude
could be an unfortunate precedent which, if applied in other fields and by other
countries, could initiate a ccmpetitive race between national treasuries to subsidize
industrial development without due regard to internationai trading interests.”
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No. - taining the non-teriff countries
nmeasure - measure
I A United Kingdom Investment zrants Australia
o to 2luminium " Canade

Norvway
Yugoslaviz

- Turning to specific effects on trade, the smelters under this programme would
pre-empt all the growth in the United Kingdom market until the later 1970's and
reduce imports below the 1967 level, even if ccnsumption were to rise by 5 per
cent a year, that is tc sgy by double the average rate of the pest ten yeers. In
any event, the smelters operating at capacity would pre-empt 2s from 1972
260,000 tons of world demand for primary aluminium ‘and necessitate compensating
adjustments in sales and production by other countries. It is feered that over
two thirds of Canadian aluminium exports to the United Kingdom, which in 1967 had
a total value of %74 million, will be lost as a result of this programme. I might
mention here, ifr. Chairman, that in response to a parliomentery question in the
House of Commons the President of the British Bcard of Trade indicated that he
judged that by the early 1970's the savings on the United Kingdom balance of
payments from the contribution of these three plants would be in the region of
£30 million a year.

While I have spoken particularly of the implications of this programme as
far as aluminium is concerned for the exports of my own country, it is clear thet
it could also have zdverse consequences for developing countries that have the
potential to produce aluminium cr alumina on an economic basis. I might mention
in passing in this connexion that one of the companies participating in the
progremme has decided to build an eluminc plant with an annual capacity of
240,000 tons beside its plenned smelier in Britain rathzr then locating it at
the bauxite mine. It is estimated that this alumina plant would result in z net
loss of export earmings, for scme developing coumtry with bauxite rescurces, of
epproximately V12 million per year.

In these circumstences, Mr. Chalrmen, I would like to suggest that at an
appropriate stage of the Committee's deliterations in this zeneral area cof
industrial development incentives, consideration might be given to the possibility
of a code of good conduct which perhaps might give effect to the principle that
area development programmes should be limited to influencing the location of
industry within a country and not shifting production from cne cor atry to encther.
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No. ' taining the ) non~tariff countries
' ’ measure ) measure _ ,
YA , United Kingdom Investment grants -~  Australia
' . to aluminium Canada
Norway
Yugoslavie

While I have the floor, I should also like to take the opportunity of
expressing the appreciation of my country to the delegation of the United States
in respect of the recent decision to substantially modify the provisions for
tax-free industrial development bonds, that had applied until the end of last
year in that couniry, so as to eliminate their adverse effecis in internstional
trade terms. These provisions had also affected us in relation tc the siting
of aluminium plents. I think that this is a highly welcome developmenti and we
should like to express our appreciation to our colleagues from the United States.

Note by United Kingdom

The investment grant system has been replaced by a system of tax silowances
and reductions supplemented by regional grants in certain specified circumstances
under the terms of the Industry Act 1972. The pasyment of investment grants in
reapect of expenditure after 26 October 1970 is prohibited unless the expenditure
is in to contrscts made before that date.
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No. taining the non-tariff : countries
megsure - : measure
55 United States’ ' Countervailing. °~  Canada
o . " duties T EEC -
J gpan
Yugoslavia

Hothod

Secticn 303 of the Tariff ket of 1930 is of mandatory cheracter and requires
the Treasury to impose an additional duty on zny imporied goods that benefit from
a manufacturing, production or export subsidy. The additionzl duty is levied
even though the imports cause no injury to United States industry.

The competent Tugoslav authorities and interested ccrmercial circles consider
that the application of countervailing measures not takinz into account the factcr
of real damage constitutes an obstacle in international trede.

The representative of the United States szid thet normslly z case would only
be opened if a complaint had been received.

Effects

" The United States representative pointed out that since 1857 there had only
been seventy basic coumtervailing duty orders issued of which twelve were still
in force. o

It wes said that the fact that a main trading country masinteined e measure
that was morc protective than the GATT rules foresaw teaded to encourage
protectionism in other countries.

GATT relevence

Measure allowed under the Protocol of Provisional Application.

Note: The representative: of the United States advised that there have been no
amendments to Section 3C3 es printed in "Anti-dumping and Countervailing
Duties™ of July 1958. The text of the administrative procedures under
Section 16:24 of the Customs Regulations has been transmitted to the
secretariat (Spec(69)€0/4dd.3).



MIN/ 38/21
Page 34

ANNEX TV

Extracts from the Report of Working Group 1 of the
Comnjttee on Trade in Industrial Products Relating

to the Elaboration of a List of Probibited Practices

in the Field of Subsidies

The following is the list of prohibited practices as examined by Working
Group 1 at its last meeting (Spec(73)44, paragraph 6), it being understood that.
this 1list did not commit any delegation and that the 1960 list of prohibited

practices remained as it stood:
(a) The provision by governments of direct subsidies to exporters.

(b) Internal tremsport and freight subsidies on export shipments on terms
more favourable than for domestic shipments.

(¢) The government bearing directly or indirectly all or part of the
trensport or freight charges incurred on export shipments beyond national
frontiers.

(d) The government bearing all or part of the costs incurred by exporters
in obtaining transport and freight insurance cover.

(e) The government bearing all or part of the costs incurred by exporters
in obtaining credit for financing export shipments.

(£) Government loans to exporters on concessional terms for working
capital purposes, where such lcans enable the exporter to offer
concesgional sales terms, including financing.

(g) The grant by governments (or special institutions controlled by
governments) of export credits at rates below those which they have to pay
in order to obtain the funds so employed. ,

(k) The provision by governments {or special institutions controlled by
governments) of export credit insurance and guarantees, or insurance
against increases in the costs of products at premium rates which are
manifestly inadequate to cover the long-term operating costs and losses of
the insurance institutioms.
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(i) The accordance by governments of preferred treatment to certain
exporters based on their export performance, such as the extemsion of
time for the repayment of loans, easier access to credit, or more
favourable terms in export insurance programmes.

(i) Loans that minimize the risk involved in developlng new markets
abroad, (i.e. the obligation to repay the loan is forgiven if the firm
is not successful in developing a substantial market abroad).

(k) Currency retention schemes or any similar practices which involve a
bonus on exports or re-exports.

(1) Special government measures to offset, in whole or in part, the price
disadvantages on exports that result from its own or other countries!
exchange rate adjustments.l

(m) The remission (including credit allowances) or deferral of direct
taxes or social welfare charges paid or payable by industrial or commercial
enterprises when the criterion for remission or deferral is related to the
export perfourmance.

(n) The exemption, in respect of exported goods, of charges or taxes,
other than charges in connexion with importation or indirect taxes levied
at one or several stages on the same goods if sold for internal consumption.

(0) The allowance of special deductions related to exports, over and

above those granted in respect to production for domestic consumptior, in

the calculation of the base on which direct taxes are charged (e.g.
accelerated depreciation allowances on capital goods used in the production
of exports; deduction of special reserves set aside to cover risks connected
with export sales).

(p) Tax rebate allowed beyond that of actual costs incurred, in calculating
income. payable for expenses incurred in developing markets abroad.

(@) Rebate of indirect taxes or charges on exports or components thereof, in
excess of accrued indirect taxes or charges on the exported products.

JIt was understood, as suggested by the representative of the IMF, that
the "speclal government measures" were measures other than through the exchange
rate system, since the latter could give rise to multiple currency practices,
vhich fell under the competence of the Fund.
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(r) Remission calculated in relation to exports of taxes not borne by the
products (taxes occultes).l : o

(s) The reduction of the direct tax burden on producers and exporters of
a product accompanied by an increase in the indirect taxes borne by the
same product, . I

(t) In respect of deliveries by governments or governmental agencies of
imported raw materials for export business on different terms than for
domestic business, the charging of prices below world pricss;. and for such
deliveries of raw materials of domestic origin, the charging of prices for
such materials destined for processing for export sales, below those
charged for materials destined for processing for domestic sales.

(u) Government payments to producers or exporters that vary with ‘the value
of domestic materials used in the manufacture of goods for export.

The following comments were made by various delegations on certain points
in the above list: . : , .

(1) On point (c), it was ncted that "transport or freight charges" were
not to be understood te include ship-building subsidies. '

(i1) On point (j), some delegations pointed out that a situation as
deseribed in this paragraph could not lead to trade damage in the
gense of Article XVI:2. :

(41i) On point (1), some delegations were of the view that this point
should not be included in a list of prohibited practices because
"special government subsidies" were either outright subsidies and
were therefore covered under other points, or they were measures

lThe foliowing ‘examples were given of taxes not borne by like products:

(1) Customs duties on plant and equipment (as opposed to customs duties
. on raw materials consumed in the manufacturing process
(ii) Stamp taxes for shipping and other documents
iiii) Registration taxes on deeds and documents
iv)  Mortgage taxes
§v) Taxes on insurance
(vi)  Advertising and publicity taxes
ivﬁ.) Taxes on government licences and permits
viii) Registration and other motor vehicles taxes.
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taken for domestic reasons and as such did not constitute subsidies.
4 number of delegations thought that the measures in question should
be considered-in the light of their implications, and that the
matter needed further reflection.  One delegation specified that
the provision should not include any temporary measures taken by
governrents in view of compensating exporters for losses incurred

as the result of changes in the exchange rate (e.g. when an export
contract is closed at one rate of exchange, but payment is later
effected at a different rate).

On point (r), some delegations recalled the findings of the Working
Party on Border Tax Adjustuents with regard to "taxes occultes".
(BISD, 18th Supplement, page 101, paragraph 15)

On point (s), some delegations were of the view that this practice
did not constitute an export subsidy. They recalled the extensive
work undertaken on the subject in the Working Party on Border Tax
Adjustments, and the view held by most members of that Worklng Party
that the present rules served the purposes of trads neu'vrality of
tax adjustment appropriately and that no motive could be found

to change them. (L/3464, paragraph 9)

With regard to point (t), one delegation drew attention to the
fact that, whereas the 1960 list contained two criteria on this
point, namely that of price differential for raw materials between
export business and domestic business, and that of prices below
world prices, in the present formmlation of the second alternative
only the former criterion had been retained.
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ANNEX V

List of GATT Background Documentation
and Reports on the Discussion :
on Subsidies and Countervgiling Duties

A, Background notes

Export Subsidies: Background COM. IND/W/73
Note by ths Secretariat

Countervailing Duties and Domestic COM. IND/W/98
Subsidies that Stimulate Exports:
Background Note by the Secretariat

Subsidies and Countervailing Duties: ' .MTN/3B/10
Background Note by the Secretariai

B. Repo on discussions

Reports on the discussion in L/3496
Working Group 1 of the Committee Spec(72)33; Spec(72)61;
on Trade in Industrial Products Spec(72)129; Spec(73)18;
: Spec(73)44
Reports on discussion in Group 3(b) MTN/3B/19
. : : MIN/3.
C. made delegations
Differential Treatment in the field MIN/W/5

of Subsidies and Countervailing
Duties: Working Paper Presented
by the Brazilian Delegation

Subsidies and Counterveiling Duties: MIN/3B/M/3
Working Paper Presented by the

Brazilian Delegation on Differentiated

Treatment in the £ield of Subsidies

and Countervailing Duties



