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Draft Code on Standards

Note by the Seeretariat

1. The present note has been prepared in responss to the request mede by Group 3(e)
that the sceretariat prepars for its next mecting a nots on the status of work on the
Draft Cocde on Standards drawn up by the Committe: on Tradc in Industrial Products,
and on the concepts on which this work is based (MIN/3E/2, peragraph 31 refers).

Status of the work on the Draft Codc |

2. In the context of the Programms of Work established by the TINTRATIING PAIIIF.
in 1967 Group 3 of thz Committee on Trade in Industrial Products was instructed to
claboratie on an ad referendun basis, concretc solubions to the problems within the
area of product standards and quality assurance systems. On 25 Juns 1973, Group 5
reported on the results of its work together with a draft text of a proposed code for
nreventing technical barriecs to %rade (COM.IND/W/108). The implications of the
prcrosad .cods for developing countriecs are discussed in document COM.TD/W/191.

3.  The draft toxt takes the foru of a separate contractual code, in accordance wiil
onz of the working hypothesic of Group 3, as beinz or: possible solution to the .
problems within the area of product standerds and quality assurancs sysitems. Ls notel
in paragraph 6 of the rcport of the Group somc delegations stated that it was not
within the province of the Group to determinc the precise character of the obligetions
snvisaged in the text and they had agresd to work on the draft of a contractuzl code,
both for rsasons of convericuce and becausz the draft could also scrve es & basis. for
othar types ol approach, such as a voluntary code, a set of principles, eote., if ona
of thes: solutions ware to be profoerred. :

4. While a large mezasure of agrecment was roached on the text of tho proposud code
differencus of viecw remainad. These have been set out as clearly as possible in the
Group's report or in ths toxt of the proposed cod: itsclf. ALmong the main points on
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which differences of view remained were: the question whether, in effect, any
obligation to permit equal access by third country suppliers or adherents to
national or .ecgional quality assurance systems should be conditional or uncondi-
tional (secticns 9(e). and 13(h)); the question of the relationship between the
General Agreement and the proposed code; and the question of the functions of
the Committee for Preventing Technical Barriers to Trade envisaged in section 19
and the enforcement of otligations under section 21 oI ies proposed code.

5. The Group's report was submitted with the recommendatiorns that administrations
should exemine (a) the outstanding issues with a view to finding mutually accep-
table solutions to them at the appropriate time, and (b) the implications arising
from the acceptance of the instrument.

6. TFinally, in this connexion, Group 3 in its report noted that the coverage
of the text was not restricted to industrial products and that the Agriculture
Committee had expressed the wish to review the applicability of the text to
agricultural products.

The concepts on which the nronosed code is baged: General

7. The complexity of the propcsed code is in many recpects a reflection of the
fact that standards and their related test methods and administrative procedures
exhibit a particular degree of diversity as regards both their legal status and
the bodies (domestic, regional and international) which formulate and apply them.
Sections 2, 5, 6, 9 and 13 deal with mandatory standards of central government
bodies, secction 2 being ccncerned with the standards themselves and sections 5, 6,
9 and 13 with confoimity with these standards. The remaining sections in the -
operative provisions (sections 2 to 15 inclusive) contain analagous provisions
regarding other standards. In the case of mandatory standards and related matters
of central government bodies, the cbligations envisaged in the proposed code are
direct, that is tc say a government signatory to the code would be obliged to do
certain thin.s and to ensure thet stuadards bodics under its direct contrcl act
in compliance with the code. On the other hand, in the case of standards
adninistered by cubsidiary bodies or organizations, the obligations which would
be assumed by government signetcriss would ha gerarally to "use all reasonable
means within their power" to ensure that subsidiary bodies act in compliance with
the provisions of the code. In each case the countent of the obligation is much
the same but the degree or level of obligation differs. It may be noted however
that in default of compliance by subsidiary bodies with the code & residual
obligation is sometimes placed on government signatories to carry out the relevant
provisions of the code.
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8. The terms "standards" and "quality assurance system" are defined as
follows:

Standard

The term "standard" means any specification which lays down scme or all of the
properties of a product in terms of quality, purity, rutritional value, performance,
dimensions, or other characteristics. It inciudes, where applicable, test methods,
and specifications concerning testing, packaging, merking or labelling to the
extent that they affect products rather than processes. It excludes standards which
are prepared for use by a single enterprise, whether govermmentel, semi-governmental,
or non-governmental, either for its own production or purchasing purposes.

Quality assurance system

A formal arrangement having its own rules of procedure and management under
which one or more quality assurance bodies provide an assurance that products
approved or certified under the system conform to the requirements of the standard
in question.

Basic concepts

9. For the sake of convenience the concepts on which the proposed code is based
are discussed under three headings although some cross reference is necessary:

(i) the provisions of the proposed code which are concernéd with varicus
aspects of standards - ssctions 2 to 4: conformdity with standards and
~int.rneticnal and rogicnal quality assurance systoms and arrangeiients -
seetions 5 to 15; :
(1i) the provisions of the proposed code relating to instituticnal
arrangements, application and enforcement - sections 19 to 21;

(iii) the provisions of the proposed code relating to information and
assistance - sectione 16 and 17.

Sectiong 2 to 12
10. One of the main concepts, if not the principal concept, underlying the

proposed code is the obligation to ensure: (a) that standards are not prepared,
adopted or applied with a view to creating obstacles to international trade; and
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(b) that neither stendards themselves nor their application have the effect of’
creating an unjustifiable obstacle to international trade. This principle applies
to all categuries of standards, thei. related test methods, administrative
procedures, qualily assurance systems and to the various bodies which formulate
and apply then.

11. In order to give effect to this general principle or prohibition against the
creation of obstacles to international trade the proposed code proceeds to
establish a number of procedural requirements the objectives of which are to -
provide scope for the practical application of the general principle in the
formulation and application of stendards and, at the same time, to regulate or
ninimize the possible adverse effects of the way in which standards may be applied
or administered. These requirements apply at the preparatory or adoption stages
for standards, quality assurance systems and their related test methods and
adninistrative procedures. The requirements are:

(i) the publication of a notice at the appropriate stage that a particular
measure is being worked omnj;

(ii) GaTT notification of product coverage including an indication of the
objective of the proposed measure where appropriate;

(iii) to provide particulars on request;

(iv) to allow reasonable time for and to take account of comments from
interested adherents to the code.

Some of these steps may be cnitted where urgert problems of health, etc., exist,
in which case there is an obligation to take account of subsequent comments in
deciding whether to initiate amendments. Measures adopted are to be published
and 2 reasonzble interval is to be allowed between publication and entry into
force to enaltle exporters to adapt tc the requirements of the importing country.
In addition to these procedural requirements the proposed code provides that
where apprcpriate standards and related measures are to be specified in terms of
performance rather than detailed design.

12. In establishing these procedural requirements the proposed code provides

an opportunity for an interested party to corment and make representations on
the conformity of & proposed neasure with the code and in particular its
conformity with the leading principle relating to the prevention of obstacles

to international trade. This generally speaking would occur at the preparatory
or adoption stage. It is to be noted, although no agreenent was reached on
this point, that the proposed code in section 20 provides that to the extent
that existing standards and related measures create an unjustifiable obstacle

to internationzl trade, adherents shall bring them into conformity with

the operative provisions of the codc as scon as possible after the date upon
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which the code becomes effective for the adherent concerned., The conformity of
the manner in which measures once qdoptod are applied with the general principle
on obstacles to international trade is a matter which would come within the anbit -
of the consultation and other procedures of section 21.

13. 4nother basic concept underlying the proposed code concerns harmonization of
standards and the promotion and use of international standards. It is generally
reccgnized that to some extent the achievement of positive results in ninimizing
adverse trade effects in the field of standards would be facilitated through the
greater use of intermationally accepted standards and related practices. To this
end the proposed code would make it incumbent upon adherents to use appropriate
international standards where they exist and, with a view to harmonizing their -
standards and related measures cn as wide a basis as possiblc, to participate in
the work of international standards bodies. Where the technical content of a
proposed measure is substantizlly the same as the technical content of an
international standard the zdherent concerned is rclieved of having to comply
with the detailed procedural requirements outlined in paragraph (11) above.

14. A third basic ‘¢oncept underlying the operative provisions of the proposed
code relates to the treatment to be accorded imported products and arrangements
for establlshlng their conformity with standards. In cases where positive
assurances are requlred that an imported product conforms to a particular standard
the proposed code estaol;shes three interrelated concepts. In the first place,
whenever possible, adherents arc required under scction 6(a) to rely upon
declarations by suppliers or accept assurances provided by quality assurance
bodies in thc territeries of other adherents, or allew tcats to be carried out
in the terrltory of other adhoronts, or any combination of these alternatives.
Secondly, in the:event that one or other of these alternatives is not follcwed
the proposed ccde lays down in section 6(b) a number of detailed criteria as to
the conditions under which imported products arec to be accepted for testing.

The general purport of thesc provisions is that imported products are to be
accorded treatment no less favourablc then that which is applied to domestic
products, Similarly in sections 9 to 12 obligations are established which are
designed to cnsure that national quality assurance systems are formulated from
the cutset so as to apply to impcrted products, and to ensurc that such systems
are open to suppliers cf imported products ot the samc tinme and under conditicns
no less favourable than those accorded to domestic suppliers. Agreement was not
reached on whether such access should be conditional or uncenditional (see
section 9(e)). Thirdly, in sections 13 to 15 the propused code provides that
where positive assurances, other than by the supplier, are requircd, adherents
shall wherever practicable,'formulate and becone wmembers of or participants in
international quality assurance systems or arrangencnts.
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15. A4s a general corment one of the aims of sections 13 to 15 is to facilitate
and significantly improve the procedures and scope for establishing the conformity
of imported products with standards and for this purpose to promote the formation
and development of quality assurance systems and arrangements on as wide a basis
as posgible. The particular emphasis of these sections is therefore on access to
or membership of such arrangements. The general requirements in this respect

are: that such systems or arrangements are to be formulated fron the outset with
a view to affording equal opportunity for membership or participation to all
adherents; that the sole criterion for membership or participation is that the
appropriate regulatory body of the adherent is able and willing to fulfil the
relevant obligations. &g in the case of national quality assurance systems,
agreenent was not reached on whether access to regional, as distinct from inter-
national, quality assurance systems or arrangements should be unqualified; ana
that the sole criterion for acceptability of assurances shall be the technical
competence and reliability of the quality assurance body, which may be situated
in the territory of any member. An additional requirement, which some delegations
proposed should be deleted, is that international and regional quality assurance
systems and arrangements should be open to suppliers of products which are
produced in a country which is not a member of the system or arrangement but

which is nonetheless an adherent to the code itself (section 13 (f)). The related
section 13(1) would require that in default of compliance with section 13(f) such
products should nevertheless receive treatment no less favourable than that
accorded to the products of domestic suppliers. :

Institutional arraggemehts, application and enforcement - Sections 19-21

16. Some aspects of the provisir s relating to the application and enforcement
have been mentioned in paragraph 12 above. The main points left for discussion
here concern the institutional arrangements and the nature of the enforcement
procedures envisaged in the proposed code. It is to be noted that Group 3 was
unable to resch agreement on the institutional and other provisions in

sections 19 to 21 (see paragraphs 12 to 14 of COM.IND/W/108).

17. as the draft text of the proposed text stands section 19 provides for the
establishment of a "Cormittee for Preventing Technical Barriers to Trade" composed
of adherents to the code who would meet to consult on matters relating to the
inplementation of the code. In the case of mullification or impairment or any
other matter affecting the implementation of the code there is a primary obliga-
tion to consult. Failing the attaimment of a mutually satisfactory solution
within a reasonable period of time provision is made in section 21 for the
disputed matter to be referred to the Cormittee established under section 19.
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After having promptly investigated the matter, in the course of which the Committes
may consult any contracting party or competent body, the Committee may:

(1) make a statement concerning the facts of the matter, or
(ii) make recommendations to one or more adhsrents to the code, or

(iii) authorize one or more adherents to the code to suspend obligations
under the code in respect of one or more adherents.

18. 4n alternative formulation of thec Committec's powers would provide for the
disputed matter to be referred to a ‘panel, appointed in consultation with the
parties to the dispute, which would be empowered to make a statement on the facts,
or make recommendations but which would not be empowered to authorize suspension
of obligations.

Information and technical assistance

19. The main concept underlying section 16 is that in order to facilitatc accass
to information concerning standards, test methods, administrative procedures and
quality assurance systems,adheronts should be required to establish "enquiry
points" which are able to answer all reasonable enquiries from interested parties.
In addition the GATT secretariat would be required to cirvculate the information
contained in notifications it receives to all adherents and international standards
bodies and to draw the attention of developing adherents to any notifications
relating to products of particular interest to them.

20. With regard to technical assistance the draft code recognizes that to over-
come some of the problems which arise, developing countries would requirs
technical asgsistance and provides that adherents should, when requested, advise
and consider requests for technical assistance from cther adherents, especially
developing countries, and defines situations in which such assistance should be
provided. Briefly, the purposes for which an adherent is rcequired to advise and
to consider requests for teckhnical assistance from other adherents are:

(1) for the establishuwent of national standards bodies;
(i1) for the establishment of quality assurance systems;

(iii) to enable producers from the requesting adherent to participate in
quality assurance systems of the importing adherent; and

(iv) to enable the requesting adherent to establish such institutions and
legal framework as would enable it to participate in regional or
international quality assurance systems.
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It is also provided that adherents should, if a specific request is made, advise
other adherents as to the methods by which their mandatory standards could be met.

Other matters

21. A final point in comnexion with the conceptuai framework of the proposed
code concerns the applicability of its provisions to standards dealing with one
or other of the subjects menticned in the fifth recital of the preamble, viz:

"Recognizing that no country‘should be prevented from taking measures
necassary for the protection of human, animal or plant life or health,
environment and national security, or for the prevention of deceptive
practlces,"

The draft text of the prszambla is of an indicative nature only

since the preamble in its definitive form would need to reflect the final
juridical status and content of the instrument. It may be noted in this
connexion that the obligations envisaged in the proposed code do not vary
according to the subject matter of the standard although it is recognized that
departure from the code's detailed procedural requirements may be necessary where.
urgent problems of safety, health, envircnmental protection or national security
exist. In such cases the proposed code imposes .an additional or supplemental
obligation to take account of comments subsequently received in considering
whether to initiate amendments. The relevant section would seem to contemplate
that such amendments would be directed tc subsequently bringing the measure into
conformity with the provisions of the code including its leading principle on the
prevensvion of obstacles to intermational trade. This could be taken to suggzst
that in the absence of "urgent problems" the régime of the proposed code would
apply to standards dealing with one or other of the subjeccts specified in the
preamble and in seotlon 2(f).



