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SUBSIDIES AND COUNTERVAILING DUTIES

Addendum

1. At its meeting in June 1975, the Sub-Group "Subsidies and Countervailing Duties"
agreed "that participants should submit in writing by a target date of 15 October 1975
to the sgecretariat, for distribution to members of the Sub-~Group, their comments
on problems encountered in the areas of subsidies and countervailing duties as well
as any specific proposal for appropriate solutions to these problems including, where
feasible, draft texts or suggestions", (MIN/NTM/5, paragraph 4 and GATT/AIR/1184).

2. The following communications have been received from Canada and the European
Communities.

3. Delegations which have not yet submitted their comments or proposals are
invited to do so without delay. ‘

CANADA

=

At the last meeting of the Sub-Group "Subsidies and Countervailing Duties",
delegations were invited to submit in writing their comments on problems regarding
subsidies and countervailing duties, as well as specific proposals for solutions to
these problems. During the preparatory period the Canadian representatives set out
some views on thesc matters, reproduced in GATT documents MIN/3B/W/5 and MTN/3B/W/6.
This note outlines, as a summary of the views set out in these documents, fourteen
considerations which the Canadien Delegation believes shouldbe taken into account in
examining the cffectiveness of the existing GATT provisions and in ecnsidering any
proposals for new agreements, intorpretative notes or codes respecting these
provisions. The following considerations are inter-related and should be read as a
whole.,
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1. The Canadian Delcgation is of the view that any oxaminetion should start with
the Genoral Agrceoment proper, that is, that the existing rights of contracting
partics under the Agroement should not be reduced and indeed thosc rights and
obligations which are not now being respected should be. ~ The Protocol of
Provisional Application is not, of course, one of the rights of contracting
parties under the Agreement. :

2. The Canadian Delegation is of the view that any action contemplated in the
MIN should avoid sanctioning new barriers to trade, i.e. contracting parties
should not acquirc rights to impose barriers to trade that they do not now have
under the Agreement. '

3. Any new instruments cmbodying agreements between contracting parties should
seek to maintain the halance of rights and obligations in the General Agrcement;
it should be noted that given that countries differ in economic size end in their
dependence on forcign trade, any addition to the rights of contracting parties
will be, as a practical matter, an addition to the rights of only some contracting
parties. '

4. The rclationship between subsidies and countervailing dutiecs cannot be
symmetrical. The latter are designed as a sanction against certain subsidies,
¢.g. subsidies causing injury to producers of likc goods in the importing country
paid specifically in respect of exported goods. Countervailing duties by
definition cannot be used to offset the impact of subsidies to production that
simply replaces imports. The provisions of Articles XXII and XXIII are relcvant
in this connexion. -

5, Any system of obligations, and sanctions for any breach of such obligations,
which would allow the authorities of one contracting party to determine
unilaterally that its rights or the obligations of another contracting party have
been breached and then to apply a sanction unilaterally, would be entirely
contrary to the GATT. Such a proposal would not be acceptable to the Canadian
authorities.

6. Greater precision should be given to the definition of export subsidies.

Such subsidics usually involve the transfer to producers of funds from the general
fiscal resources (or the foregoing of revemuc) for the purpose of stimulating
increased exports or of maintaining exports at levels higher than would otherwise
be attained. Greater precision might be given to the concept by trying to draft
a general definition and/or by the enumeration of practices which are export
subsidics. o '

7. Export subsidies, as such and as defined, should bc prohibited. However; it
would be for consideration whether the two-price criterion and the requirement
concerning non-primary products which are now incorporatcd in Article XVI:4 should
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remain in place or be delected. It would be important to keep in mind that
subsidized exports, if exported at prices lower than comparable prices for which
they sold in the domestic market, may, if injurious to producers of like goods
in the importing country, be dealt with under anti-dumping systems.

8. Ruleg on domestic subsidies should aim at minimizing their trade-distorting
effects without reducing the freedom of action of contracting parties to use
subsidies, direct or indirect, to reduce disparities in income and employment
between different regions w1th1n their jurisdictions and for other broad socio-~
economic objectives. Domestic subsidies might thus be defined as any subsidy
which is designed primarily to stimulate investment, employment or production in
disadvantaged regioms or to achieve othor socio—economlc purpeses, and which is
unrelated to the export performance of the producers receiving such subsidies.

It should be noted that the degree to which goods subsidized for socio-
economic reasons enter into international trade varies significantly according
to the relative importance of international trade to the subsidizing country.
For a country such as Canada, which has a small domestic market and in which for
certain industries economies of scale can be achicved only by exporting a
significant portion of production, domestic subsidies may, for these products,
1ncldenta11y influence the level of cxports. For the United States, for example,
which has a large domestic market or markets and which exports a relatively small
share of its national production, the impact of domestic subsidies need not
necessarily affect exporits but may be to displace imports or to relocate
productive .facilitiecs within its customs tcrritory. Any international rules
regarding domestic subsidies must take this into consideration.

9. It is now required in Article VI that there be material injury (or threat
thereof) before countervailing duties may be levied against goods benefiting
from subsidies. This provision should be examined in order to ensurec that the
concept "injury" is clearly defined, that the concept "iaterial" is so defined

as to ensure that material injury is not determined to exist unless it is clear
that the degree of 1n3ury is substantially and significantly more than de minimis
and that there is a meaningful examination or test of whether or not material
1n3ury (or threat thereof) has in fact occurred. (The Canadian Delegsation notes
that exper;ence since the adoption of the Anti-Dumping Code demonstrates that
important differcnces oxist between contractlng parties with respect to the
appl1ca§10n of the requlremcnt concerning mater;al injury or: threat of materlal
in;lury. _

10. The Canadian Delegation sees no reason why any contracting party should not
subseribe to such'provisions regarding material injury.
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11. There must be an effective framework of rights and cbligations regarding
impact on the exporting industries of a contrating party of subsidy that replaces
imports in its export market. This framework of rights and obligatlons should be
as effective as any such framework regarding export subsidies. -

12. Export subsidies, (and the use of countervailing duties) domestic subsidies,
subsidies that replace imports and all proposed sanctions should be subject to
effective international discipline. As noted in (5), contracting parties should
not be allowed to decide unilaterally whether their rights or the obligations of
another contracting party have been breached, and unilaterally to apply a sanction.
There should be provisions for reporting and notification procedures, for
bilateral consultations, for multilateral surveillance and for dispute seitlement.

13. In contrast to rules about dumping, which involves the pricing policies of
private enterprises, rules about subsidies, and about sanctions designed to offset
the trade distorting effects of subsidies, are rules about the actions of
contracting parties.and the offsetting actions that other contracting parties

may teke. Procedural rules, rules regarding international scrutiny and rules
regarding sanctions must all give due weight to this important consideration.

14. Full account must be taken of the special interests of developing countries.
The final determination. of what differential measures might be appropriate should
take place in the light of general‘solutlons evolved in these negotiations. It
might well be that adequate provisions for international scrutiny of subsidies
and the working out of adequate understandings regarding material injury, would
make unnecessary any special provisions regarding the exports of developing
countries and would not inhibit them in providing necessary subsidies to achieve
their legitimate development objectives.

EUROPEAN _GOMMUNITIES

I. GENERAL APPROACH

Since they were formulated, the GATT rulées on countervailing duties have not
been applied in their entirety by all the contracting parties nor have they led
to a real. harmonization of legilsation and practice by them. The problems thus
raised have been aggravated conglderably by the recent upsurge in anti-subsidy
procedures in certain countries. It is important, therefore, to solve these
problems in order to ensure efficient, general and equitable application of the
provisions of Article VI regarding the imposition of countervailing duties. The
Community proposes, therefore, to its pariners that they should seek in the
negotiations to formulate a Code for the application of the said provisions.



MTH /NTM/W/26/44d.1.
Page 5

In order to. ensure the efficacity of the provisions of Article VI on
countervailing duties, this Code must contaln definitions of certain essentisl
ideas, make available certain . crlteria and prov1de for the establishment of
certain procedures.,

It is the view of the Community that the rules agreed should be of a general
nature and should ensure that all Signatory Parties be bound by the new provisions
and that all the prov351ons should be applied in their entirety without exception
or reserve. They would thus.guarantee an equality and a balance between the
rights and obligations of adhering countries. In order to achieve this, the
Signatory Parties would need to make some amendments to their national legislation.
For its part, the Community is prepared to do so.

II. LEGAL BASIS

The provisions of Article VI. of the General Agreement constitute the only
existing elements of positive law. Apart from their intrinsic merits they have
the advantage of resting cm an equitable basic conception: compensation for the
injurious effects of subsidy and a prohibition of all unfounded protectionist
measures. The Community considers, therefore, that Article VI must remain the
basic legal instrument from which the necessary rules for application must be
formulated. These rules must. concern three principal subjects which are found

within the general context of Article VI: the notion of subsidy, that of material

injury resulting therefrom and procedures. These notions must be defined, care
being taken, however, to maintain alalance between their inter-relationships and
interactions. In this respect, particular attention must be given to the idea of

material injury which brings to bear on the entire system organised by Article VI,
a factor of moderablon and of flexibility. .

III. DEFINITION OF SUBSIDY

It is dlfflcult to find a satlsfactory dofinltlon, other bhan a -general one,
since the term subsidy covers a great and widely varying number of practices, the
nature and importance of which vary, in particular, according to the manner, the
degree . and the oxtent of state or public -sector intervention in the functioning
of the economy and even of society. . In addition, the definition changes depending
on whether one looks at it from the point of view of political economy, of financial
or fiscal legislation, of 1ntcrnatlonal economic relations or of social and
develoyment policy.

It is well to remember that ﬁhat ié involved alsc in the context of Article VI
is not so much the subsidy as the possible.injurious.cffects which it could have,
directly or indirectly on a third country.
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The Community is of the opinion, therefore, that a satisfactory definition of
a subsidy within the meaning of article VI of GATT would be difficult and that it
would be better to adhere to the elements contained in Article VI ‘which constitute,
if not a definition, at least a description of a subsidy, and to rely, also, on
the conclu31on of the roport ‘of the prerts Group in 11960.

These olements, which could be rpsbated are the follow1ng.

aid granteu from publlc funds (Experts report,

conccrnlng the export, manufacturo, productlon or transport of a product
(art. VI(3)) -

- licit or illicit in the terms of Article XVI (Experts roport) -

other than fiscal exemption within the meaning of Article VI(4).
Iv. INJURY .
1. Criteria

Injury is one of the basic concepts contained in Article VI. It is,
therefore, in the interests of the Contractlng -Parties to establlsh unlform
criterla for a determlnatlon of injury. : :

A flrst effort in thls direction was made by tho Antl—Dumplng Code and the
Arrangement Regarding International Trade in Textiles. - It is necessary,
‘however, to go further and to seek criteria which are less susceptible to
subjective interpretation.

4 solution could be found by setting out a certain number of criteria of an
objective character which would require the presence of statistically verifiable
factors. It seems to the Community that the concept of market penetration lends
itself partlcularly well to such an objective andlysis and could permit an-
initial sifting before passxng‘on to an examination of the difficulties which
such penetration was cau31ng for the affected industry. This examination would,
however, have to remain the determlnlng point befory any concrete action could be
envisaged. ~

These ObJGCthO crlterla could be the follOW1ng

(1) & substantlal increase in 1mports, whethéer in absolute value or in
relative value by comparison with production in the importing country.
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(2) 4 substantial price under-cutting by the subsidised product as compared
with the price of a similar product made in the importing country.

(3) A~rapid increase in the market share held by the subsidised product.

Whateover the exact content of the criteria which are finally adopted it
would be advisable to give them more weight by providing that they should apply
cunulatively, in such a way that the absence of any one of the ceriteria would
lead to a negative determination. While it would not provide an absolute
guarantee against unjustified decisions this method could, however, avoid the
most aberrant decisions. ' o :

However, one problem remains to be considered, which would be all the
greater if quantified thresholds wers to be fixed for the application of the
criteria. A consequence of the meeting of the conditions could be a certain
automaticity in the determination of injury (trigger effect). In other words,
the authorities charged with the task of determining injury must not see their
decisions irrevocably dictated by a finding of the presence of the above-mentioned
criteria. Such a finding would merely allow them to conclude that it was
necessary to proceed to a deeper examination of injury. :

With a view to ensuring that a determination that these criteria were met
would not prejudge the injury finding it could be advantageous to divide the
injury examination into two clearly distinct phases: A

~ a first phase relating to market penetration according to the criteria
described above; ‘

~ a second phase referring to the situation of the industry affected;
this situation should be analysed in accordance with criteria, to be
refined eventually, but in effect, corresponding to all the other criteria
mentioned in Article 3(b) and (c) of the Anti~Dumping Code, that is, on
the one hand, the develcpment of turnover, profits, prices, employment ,
ete., and, on the other hand, the intensity of competition between the
producers in the importing country, the development of demand, etc.

It would be important that the result of the first phaéé should be a
condition for passing on to the second phase, without in any way prejudging
its result. ;

Under these conditions, a procedure which could lead to the imposition of a
countervailing duty would proceed in accordance with the following schemes
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l. CIExamination of the existence of a subsidy‘and of its extent
2. Examination of injury:
(a) First Phage: Market penetration

. (b) ’Sebond{Phase:‘Situation'ofvtheAindustry ,

2« Causality

In this area it is essential to establish a close link between the subsidy and
its injurious effect. The Community proposes, therefors, that the pr1n01ples of
Article 3(a) of the Anti-Dumping Code, requlrlng that the dumping should be
manifestly the principal cause of material injury, should be adhered to.

V.  THREAT OF INJURY:

In order to ensure that the criteria adopted for an examination of'iruury are
not mads ineffective by too easy a recourse to the idea of threat of 1n3ury it is
equally esseutial to prov1de a more rigid deflnltlon of it.

This objective could be achieved by establishing the principle that the
objective criteria of market penetration must be met in any event, the presence of
threat thus referring only to the criteria relatlng to the 31tuatlon of the
industry which was affected by a certain degree of market, penubrdtlon

VI, INTERNAL PROC&DURES

_Since a determination of injury is the necessary condition for the imposition
of a countervailing duty it would appear logical that the initiative in opening a
procedure in the importing country should be reserved to the industry affected
and that a complaint from such industry, supported by sufficient evidence both
on the subgidy and on the resultsnt injury should be a precondltlon for the
initiating of any action regarding subsidies.

Furthermore, the examination of the injury element and bhe determination of
the existence and extent of a subsidy would have to be carried out simultaneously
in order to ensure that an inquiry regerding a subsidy should not be undertaken
unless the existence and importance of resulting injury were determined at the
same time. 4 compromise solution analogous to that set out in article 5(b) of
the Anti~-Dumping Code might eventually be adopted, on condition however, that
the examination of injury which is therein provided for both before the opening
of a procedure and at various other stages of the procedure should be subject to
the criteria already set out (verification at least of the market penetration

criterion).
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Finally, the impcsition of a:countervailing duty -should bz optional, the
responsible authorities being empowerec to judge the opportuneness of such a
decision, bearing in mind other interests which might be involved. Retroactive
application of such duties should be excluded.

VII. INTERNATIONAL PROCEbURE

Two approaches could be envisaged in this area. One would be a bilateral
approach in which the procedures would lead to contacts betwsen the countries
directly involved, that is, the subsidiging country or countries and the country
or countries importing the subsidiZed product. The other approach would be
mdtilateral in which the problem would be put before the forum of the
CONTRACTING PARTIES.

A combination of the two approaches and their respective advantages
(the discretion of bilateralism and the guarantees afforded by multilateralism)

could be found.

In the first stage bilateral consultations would take place. In case of
failure of these consultations, the question would be brought before the
Contracting Parties or tefore a more restricted body whose composition and
rules would have to be defined having regard to the. experience gained in the
Anti-Dumping Committee and the Textiles Surveillance Body.

VIII. DEVELOPING COUNTRIES

In the opinion of the Community the general solutions proposed in the
above consgiderations, contain elements which are capable of responding to the
particular problem cof developing countries and would allow the developed countries
to show the greatest possible flexibility in the application of countervailing
duties to imports from developing countries.
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QUILINE OF A CODE ON COUNTFERVAILING DUTIES

I. BASIS

Article VI of GATIT: On this basis the nreation of equal Tlghta and
obligations for all the signatory parties.

II. DEFINITION OF SUBSIDY .

Reaffirmation of basic elements contained in Article VI(3) and the 1nsert10n
of certein 1deas contained in the Report of the Group of Experts:

-~ gids from public funds

- concerning the export, manufacture, production or transport of a product

- licit or illieit in the terms of Article XVI GATT

- other than fiscal exemptions within the meaning of Article VI(4) GATT

YIT. DETERMINATION OF INJURY

A.  Evaluation

Separation of the examination of injury into two phases: the result of the
first stage being a condition for passing onto the second stage without, -
however, prejudging it in any way. :

(a) PFirst phase: objective criteriag mhrket penetratlon

1. Substantidal increase in inports, elther in absolute value or in
relative velue by comparison with the production of the 1mport1ng
country.

2. Substantial price undercﬁtting by the subsidized product as compared
with the price of like products made in the imperting country.

3. A rapid increase in the market share held by the subsidized product.
{(b) Second phase: situation of the affected industry
(article 3(b) and (¢) of the Anti-Dumping Code)
(Annex 4 of the MFA)

1l. The development of turnover, profits and internal prices, employuent
ete.
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s  Other factors not comnected to the effsete of the subsidy, such as the
intensity of competition between the producers in the importing country,
contraction of demand, substitution of obher products; etc.

The evaluation must refer to the productidn of strictly similar products.
(Article 3 of the Anti-Dumping Code.)

Threat of injury
Minimum definition

- the ocbjective criteria (market penetration) must be met

= the threat of injury would only concern the situation of the affected
industry

that is: market penetration whose existence has been established, threatens
injury to the industry concerned. :

B. Causality

The subsidy must be the principal cause of material injury, that is, a cause
more important than all other causes together,

IV. DEFINITION OF THE TERM "INDUSTRY"

The expression "domestic industry" means the domestic producers as a whole
of like products or those of them whose collective production censtitutes a
najor proportion of the total domestic production of those products.

Simplification of the rules on 'regional protection" in an isolated market.

V. INTERNAL ENQUIRIES

i(a) Opening of the procedure

The procedure should'only be opened as a result of a formal complaint by the
industry affected and the complaint should be supported by sufficient evidences
regarding both the existence of a subsidy and of material injury.

(b)  Simultaneity

Strictly simultaneous examination of "subsidy" and "material injury" at all
stages of the procedure. Consequently, a cemplaint should be immediately rejected
and the enquiry closed as soon as the absence or the negligible impact of a subsidy
or of injury resulting therefrom, are established.
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(¢) Normal customs clearance

No obstacles should be placed in the way of normal customs clearance. Up to
the time of imposition of a possible countervailing duty no change should take
place in customs clearance procedures.

VI. CONSULTATIONS AND OTHER PROCEDURES ON THE INTERNATIONAL LEVEL

(a) Bilateral procedure

Consultations would have to talke place befors the institution of any defensive
measures by the importing country. All requests for consultation should be
supported by a detailed factual justification regarding both the subsidy and
material injury.

In the course of thig consultation, the countries involved should give their
mutual collaboration.

(v) Muliilateral procedure

In the case of failure of bilateral consultations, the question would be
brought before the Signatory Parties or before a more restricted body whose
powers, composition and rules would require to be defined.

VII. THi IMPOSITION OF COUNTERVAILING DUTIES

(a) The 1mp051t10n of countervailing duties could only take place sixty days
after the request for bilateral consultations referred to at VI(a) above and
thirty days after the international authority referred to at VI(b) had heen seized
of the matter.

() Discretionarz power

The decision to impose the countervalllng duty should be optlonal in all the
signatory countries.

(c) The amount, of the duty

This should not exceed the amount of the subsidy granted by the exporting
country and could be less if a lesser duty wounld suffice to remove the injury.

(d) Duration

A countervailing duty should only be levied to products entered for
consumption after the date of the institution of the duty. It should only remain
in force as long as is necessary to neutralize the subsidy or eliminate the
injury.
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Its maintenance in effect should be reconsidered periodically and at the
request of the exporting country.
VIIXI, EFFECTIVE ADAPTATION OF NATIONAL LAW TO THE PROVISIONS OF THE CODE

Every one of the Parties shall take all necessary measures to ensure that
its laws, regulations and procedures conform to the Code.

_The benefit of the discipline imposed by the Code should be ressrved to
signatory countries only.

IX. DEVELOPING COUNTRIES

The developed countries should show the greatest flexibility in the
application of countervailing duties to imports from developing countries.



