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Revisicn

1., Having regard to paragraphs 5 and 6 of the Chairman's summlng—up of the
November 1977 meetlng of the Sub-Group “Govermment Procurement’ (MIN/NTM/3T7), a

number of draft prov;stons presently available on governtent procurement have

been put together in an integrated text for the use of delegations participating

in this area of the negotiations. The Sub-Group noted that the availability of such
draft provisions would not prejudice the negotiating position of any delegation in
any area of the negotiations on govermment procurement nor would it prejudice the
possibility of submitting edditional prop&sals as the negotlatlons proceed.

2. Where alternative texts or proposals have been made available, square
brackets have been used simply to designate the existence of such alternstives.
Square brackets have also been used to indicate the prOV1slonal character of cer-
tain texts or to show a reservation on a particular poin% by one or more dele-
gations in areas where composite texts may have been submitted by a mumber of
participating countries. However, the use of this device does not necessarily
imply any attachment on the part of such delegations to other areas of the inte-~
grated text which should be considered as a working document to facilitate the
negotiation of an agreement on govermient procurement.

lThlS revised document is drawn up pursuant to parsgraph 6 of the Chairman's
sumning-up of the meetlng of March 1978 (MIN/NTM/42). As reflected in paragraph 8
of the Cheimmen's summing-up, the Sub-Group agreed that at its next meeting, it
would focus its attention on the draft elements contained in this revised document
and such other proposals as delegations may wish to take up. It is to be expected
that any further proposals or suggestions circulated before the next meeting, would
form part of the documentation for thet meeting of the Sub-Group.
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DRAFT INTEGRATED TEXT FOR NECOTIATION ON GOVERNMENT PROCUREMENT

PREAMBLE™

Lgignatories to this Agreement,

Con51der1ng that Ministers agreed in the Tokyo Declaration of 1lh September 1973
that comprehensive Multilateral Trade Negotiations in the framework of GATT should
aim, inter 2lias, to reduce or eliminste non-tariff measures or, where this is not
appropriate, their trade restricting or distorting effects, and to bring such -
mesasures under more effective international discipline;

Considering that Ministers also agreed that negotiations shouid aim to secure
edditional benefits for the international trade of developing countrles, and
recognized the importance of the appl.cation of differential measures in ways which
will provide special and more favourable treatment for them where this is feasible
and sppropriate;

Considering that Ministers in the Tokyo Declaration recognlzed that the -
particular situation and problems of the least developed among the developing
countries shall be given special attention and stressed the need to ensure that
these countries receive special treatment in the context of any genersl or specific
measures taken in favour of the developing countries during the negotiations;

Recognizing the need to establish rights and obligations with respett to laws,
regulaflons, procedures and practices affecting government procurement with a
view to achieving greater liberalization and expansion of world trade snd improving
the international framework for the conduct of world trade;

Recognizing that laws, regulatlons, procedures and practices affecting
government procurement should not be prepared, adopted or applied to foreign or
domestic products and to foreign or domestic suppliers so as to afford protection
to domestic products or suppliers and should not discriminate among foreign
products or suppliers;

Recognizing that it is desirable to provide transparency of laws, regulations,
procedures and practices affecting government procurement;

Recognizing the need to establish international notlflcatlon, consultatlon,
surveillance and dispute settlement procedures with & view to ensuring a fair,
prompt and effective enforcement of the international provisions on government
Procurement and to msintain the balance of rights and obligations at the highest
possible level;

Hereby agree as followsi?

lThe Preamble will need to be examined in the light of the provisions of this
Agreement as mey be agreed upon.
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PART I

SCOPE_AND COVERAGE

1. This Agreement applies to:

(a) eny lew, regulation, procedure and practice [Effectln§7 [regarding] the
procurement of products by the entitiest subject to this Agreement [ﬁor
immediate or ultimate consumption in governmental use,/ This includes
services incidental to the supply of products if the value of these
incidental services does not exceed that of tbe products themselves, but not
service contracts per ses

(v) [Eny procurement contract of a value of .ss or..-.m.ore.2 No procurement require-
ment shall be divided with the intent of reducing the value of the resulting
contracts below ..o If an individual requirement for the procurement of a
product of the same type results in the sward of more than one contract or
in contracts being awsrded in separste parts, the value of these recurring
contracts in the twelve months subsequent to the initial contract shall be
the basis for the application of this Agreemenj]

(e) Lﬁrocurement by /all/ entities under /direct/ for substantial/ comtrol of
signatories with respect to their procurement procedures and practices
(Annex ...), With respect to procurement entities of reglonal and local
governments and authorities within their territories [pther than those

listed in Annex ..,/ signatories shall /tske such reasonable measures as may
be aveilsble to them to%nensure that the laws, regulatlons, procedures and
practices of these entltles comply with the provisions of this Agreement,7

(e) [procurement by entities under direct or indirect control of signatories with
respect to their procurement proccdures and practlces. The Agreement does
not apply to entities listed in Annex ..«7. :

2, This Agreement does not apply:

(a) /%o procurement by entities otherwise falling under this Agreement made on
behalf of and under the specific procedure of an internatiocnal organizatiog];

lThrcughouc this Agreement, the word entities is understood to include
agencies.,

. 2Besides the level of the threshold, the question is that of the extent to
wvhich it will affect obligations (would.lt determine the epplication of the whole
instrument or only of certain provisions of it - for that reason the threshold
provision will also be found in paragraph 1 of Part IV deallng with tendering
nroceeures)
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(a)

L)

[fo procurement by entities falling under this Agreement where this procure-
ment is made in the context of an intergovernmental industrial co-operation
agreement or in carrying out a contract for supplies or services awarded by
one govermment to another, unless otherwise stipulated in such agreements or
contracts/s . . :

es long as tied aid is practised by signatories, to procurement mede in
furtherance of aid to developing countrieg].
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PART IT

NATIONAL TREATMENT  AND NON--DISCRIMINATION

1. With respect to all laws, regulations, procedures end practices affecting
government procurement covered by this Agreement, signatories shall provide
immedistely and unconditionslly to the products and suppliers of all signatories
offering products or1g1nat1ng within the signatory countrmes. treatment

no less favourable than:

(a) that accorded to domestic proaucts and suppliers;
and
(b) thet, accorded to products and suppliers of any other signstory.
2, The provisions of paragraph 1 shall not apply to customs duties and charges

of any kind impesed on or in connexion with importation, the method of levylng
such duties and charges, and other import regulations and .formalities.
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PART IIT

TECHNICAL SPECTFICATIONST

(a) Technical specifications laying down the characteristics of the products to
be purchased such as quality, performance, safety and dimensions, testing and test
methods, symbols, terminclogy, packaging, marking and labelllng, and conformity
certification requirements prescribed by procurement agencies or entities, shall
not be prepared, adopted or applied with a view to creating obstacles to
iuternational trade nor have the effect of /affording protection to domestic
production of any sigunstory or dlscrlmlnatlﬁg anmong 51gnatcr1es7 [yrea*lng
unnecessary ovstacles to international tradg/.

(b) Any technlcal specification prescribed by procurement agencies or entities
shall, where appropriate: : :

(i) be in terms of performance rather than designj and

(ii) be vased on international standards, national technical regulations,
or recognized national standards,

(c) There shall be no requirement or reference to & particular trade mark or name,
patent, design or type, specific origin or producer, unless there is no
sufficiently pveclse or intelligible way of describing the procurement requirements
and provmded tliat words such as "or equivalent"” are included in the tenders.

lProv1smons with respect to technical specifications might need to be
examined in the light of the draft Code on Technical Barriers to Trade.
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1. Zﬁhe provisions on tendering procedures shell be arplied by the entities to
sny contract of & value of ... or more. Nc procurement raquiroment shall be
divided with the intent of reduzing the value of the resulting contracts below ...
If an individual requirement for the procurement of a product of the same type
results in the award of more than one contrazt or in contracts being awarded in
separate parts, the value of these reocurring contracts in the twelve months sub- .
sequent to the initial ccontract shall te the basis for the application of this
Agreement. 7

2. Signatorie. shall ensure that the tendering procedures of their entities are
consistent with the provisions below. Thay shall use either open or selective
tendering procedures, unless the conditions spezified in paragraph 14 below apply.

Qualificetion of supnliers

3. Entities, in /qualifying supplierg]ﬁjfhe process of aqualification procedure§7
shall not discriminate among foreign suppliers or between dcmestic and foreign
suppliers. Qualification procedures shall be consistent with the following:

(a) any conditions for part1c1patlon in t@nderlng procedures shall be /made known
to interested suppliers/ [published/ in adequate time to enable them to
initiate and, to the extent that it is compatible with efficient operation
of the procurement process, complete the qualification procedures;

(b) any conditions for participation required from suppliers, including financial
guarantees, technical qualifications, information necessary for establishing
the financial, commercial and technical capacity of suppliers as well as the
verification of qualifications, shall be no less favourable to foreign
suppliers than to domestic suppliers and shall not dlscr*mlnate among forelgn
suppliers;

(¢) +the process of, and the tinme requlred for, /quallfylng suppllers/ /the
qualification procedLres/ shall not be used to keep a foreign supplier off a
suppliers’ list or from being considered for a particular proposed purchase.
Entities shall recognize as qualified suppliers such domestic or foreign
suppliers which meet the conditions for partlclpatlon in a particular proposed
purchase. 1§uppllers requesting to participate in a particular proposed
‘purchase who may not yet be qualified may also he considered, pending comple—
tion of the qualification procedure/;
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(d) entities maintaining permanent lists of qualified suppliers shall ensure that
all qualified suppliers so requesting are included in the lists within a
reasonably short time;

(e) any supplier having requested to become a qualeled supplier shall bve advised
/Jupon request/ of the decigion of the entities concerned as to whether or not
he has been recognized as a qualified supplier. Qualified suppliers
included on permanent lists by entities shall also be notified of the
termination of any such lists or of their removal from them 1@4 well as the
establishment of related new lists for which they might wish to be included. /

(£f) nothing in sub-peragraphs (a) to (e) above shall preclude the exclusion of
eny supplier on grounds such as bankruptcy or false declasrations, provided
that such an action is consistent with the nstioneal treatment and non-
discriminetion provisions of this Agreement.

Notice of provosed purchase and tender documents

L, /Entltles shall publish a notice of each proposed purchase in the appropriate
publlcatlon listed in Annex ... Such notice shall constitute an invitation to
tender in the case of_open tendering procedures and_an invitation to submit a
request to become a /gualified su@plxer/ [candidate/ in the case of selective
tenderlng procedures,/

5. Each notice of proposed purchase shall contain the following information:

(a) the nature and quantity of the products to be supplied; (b) whether the
procedure is open or selectives (¢) any delivery date; (d) the address and final
date for receiving tenders /, candldatureszi or applicetions to qualify for the
suppllers' list, /whebher permanent or not,/ as well as the lenguage or langusges
in which they must be submitted; (e) the address of the entity awarding the
contract and providing any information necessary for obtaining specifications and
other documents; (f) any economic and technical requirement, financial guarantees
and information required from suppliers; (g) the amount and terms of payment of
any sum payable for the tender documentation.

The content ¢ the notice shall be published in the language chosen by the
entity. /At the szme time and in the same publication, the entity shall publish,
in one of the official languages of the GATT & summary of the notice of proposed
purchase containing at least the following:

(1) Subject matter of the contract;
(ii) time-limits set for the submission of tenders; and

(iii) addresses from which documents relating to the contracts may be
requested./
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In the czse of comtracts of a recurring nature, /or intended to be renewed/,
where the totel value of purcheses to be made under these contracts is likely to
exceed the threshold, the first notice of the proposed purchase shall contaiu an
estimete of the volume of purcheses envisaged in the first year,

/6. Entities maintaining permenent lists of qualified suppliers for specific
products or groups of products, shall be deemed to have met the provisions of
paragraphs 4 and 5 above providing they publish the existence of their specific
or grouped product lists in the relevant publications in Annex ..., including
additions to and deletions from such lists, together with sufficient information
to ensble potential suppliers to initiaste the qualification process., 7

7. To ensure maximum effective international competitiou under selective
tenderlng_proceaures, entities shall send invitations to tender to the maximum
/nossmble/ lpructlcable/ number of qualified domestic and foreign suppliers,
consistent with the economic and practical considerations related to the proposed
purchase. They shall select the suppllers to be invited to tender from among

those who meet the conditions for participation as stated in the nctices. /Suppliers
requesting to perticipate in a particular proposed purchase who may not yet be -
qualified may also be considered, pending completion of the qualification procedure.s

8. If after publication of e notice to purchase but before the time set for
opening or receipt of tenders as specified in the tender documents, it becomes
neeessery to amend or reissue the notice, the amendment, or the reissued notice
shall be given the same circulation as the. originaldocumentSupon which the amend-
ment is based. Any 31gn1flcant 1nformatlonwglven to a suppller in respect of a
particular proposed purchzse shall be /sent/ [made known/ simulteneously to all
other suppliers concerned in adequate time to “permit the suppliers to consider
such information and to respond to it.

9. Any time-limit prescribed in the notice of proposed purchase or the tender
documents shall be adequate to allow foreign as well as domestic suppliers to
prepare and submit tenders before the closing of the tendering procedures. In
determining any such time-limit, entities shall, consistant with their own reason-
ablenceds, take into account such factors as the complexity of the proposed purchase,
the extent of sub—-contracting anticipsted, and the normal time for transmitting
tenders by meil from foreign as well as domestic points.l

10. ﬁi, in open procedures, an entity allows tenders to be submitted in seversl
languages, one of those languages shall be onz of the official languages of the
GATT; ir selective procedures, ,kandldatures7'ﬁrequests to become qualified
suppllers/ mey be sent to an entity in either the languege used by that entity or
one of the official lenguages of the GATT,/

lThis article should be read in relation to paragrephs 5, 12 and 13 of Part IV.
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1l. L:ende“ documents provided to suppllers shall contain all informstion
necessary to permit them to submit responsive teanders, including the following:

(a)

(b)

(c)
(a)

(e)

(£)

(g)

(k)

(1)

(3)

l2..

the address of the procurement agency or entity to which tenders should
be sents

the address where, and time-limit within which, requests for supplumentary
information should be sent. f"n no case shell this time-limit be less than
fifteen days/,

the lenguage or languages in which tenders and tendering documents must be

- submitted;

the closing date and time for receipt of tenders and the length of time
during which eny tender would be open for acceptance;

the persons authorized to be present at the opening of tenders and the date,
time and place of this opening ]1nsofar as provided for by national
leglslatlon/,

any economic and technicel requirement, financisl guarantees and informstion
or documents required from suppliers;

a complete description of the products required or of any requirements
including technical specifications, conformity certification to be fulfilled
by the products, necessary plans, drawings and instructional materialss

the eriteria for awarding the contract, including any factors other than
price that ere to be considered in the evaluation of tenders and the cost
elements to be included in evaluating tender prices, such as transport,
insurance and inspection costs, and in the case of foreign products, customs
duties and other import charges, taxes and currency of payment;

the terms of payment;

any other terms or conditions,/

(a) iih open procedures, entities shall forward the tender documents at the

requess of any supplier participating in the procedure, and shall reply_to_any
/reasonable/ request for explanations relating thereto fwithin six days/ Lprompthj
Tollowing Feceipt of the request for the tender documents, or for explanatlons:7
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(b) [In selective procedures, entities shall forward the tender documents /at
the reguest of any interested suppiier/ /to suy supplier/ /invited to submit a
tendexr/,_and shall reply to any request for explanations rslating thereto Jwithin
six days/ /promptly/ following receipt of the request for the tender documents, or
for explanations,, '

(¢) Entities shall reply to any reasonable request_for relevant information _
submitted by a supplier particizating in the procedure [ithin six days/ /promptly/
following receipt thereof, on condition that such information does not give that
supplier an advantage over its competitors in the procedure for the award of the
contract, /and to the extent that entities consider thet such notification is not
detrimental to the proper functioning of the procedure, /

13, (a) /In open procedures the periocd for the receipt of tenders shall in no
case be less_then thirty days from the date of publication referved to in
paragraph L./ -

{(b) /In selective procedures the period for the receipt of candidatures shall
in no case be less then twenty days from the date of publication referred to in

paragraph 4./

(¢) /The periods referred to in (a) and (b) sbove mey be reduced to twenty
and twelve days respectively from the date of the publication referred to in
paragraph 4, either vhere a state of urgency duly substantiated by the entity
renders impracticable the finel dates referred to in (a) and (b) above or in the
case of the second or subsequent publications dealing with contracts of e recurring

nature within the meaning of parsgraph 5./

Submission, receipt end opening of tenders and awarding of contracts

1k. The submission, receipt and opening of tenders and awerding of contracts
shall be consistent with the following:

(a) Tenders shall normally be submitted by mail. If tenders by telex, telegram
or telecopy are permitted, the tender made thereby must include all the
information necessary for the evaluation of the tender, in particuler the
definitive price proposed by the tenderer and & statement that the tenderer
agrees to all the terms, conditions and provisions of the invitation to tender.
Any_tender that does not include such a statement /may, nonetheless/ /shall
not/, be_taken into considerstion. The tender must be confirmed by letter
posted fon the day on which the telex, telegram or telecopy is sent/
[promptly/ or by the despatch of a signed copy of the telex, telegrom or
telecopy. Tenders presented by telephone shall not be permitted. . The content
of the telex, telegrem or telecopy shall prevail where there is a difference
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(b)

(e)

(a)

(e)

(£)

or conflict between that content and any documentation received after the
time-limit. Requests to participate ir a selective procedure may be sub-
mitted by telex, telegram or telecopys

The opportunities that mey be given to tenderers to correct unintentional
errors between the openlng of tenders and the awarding of the contract shell
not be permitted to give rise to any discriminatory practice;

A supplier shell not be penalized if a tender is received in the office
designated in the tender documents after the time specified because of Jdelay
due solely to mishandling on the part of the entity. Tenders may also be
considered in other exceptional circumstances if the procedures of the
entity concerned so providej

211 tenders solicited under open and selective procedures by entities shall
te received and opened under _procedures and conditions guaranteeing the '
regularity of the openings /as well as the availability of information from
the openings/y

Lﬁb this effect, and in connection with open procedures, entities shall

establish provisions for the public operings of tenders and for the disclosure
of the nomes of the tenderers and prices of tenders./;

[K'report on the opening of the tenders shell be drawn up in writing. This
document shall not be published. It shall remain with the entities concerned
at the disposal of the govermment authorities responsible for the entity in

order that it may be used if required at the bilateral phese of the settlement

of disputes./;

The recei@t.and opening of tenders shall also be consistent with the national
treatment and non-discrimination provisions of this Agreementg

To be considered for award, & tender must, &t the time of opening, conform to
the essential requirements of the tender documents and be from suppliers which
comply with the conditions for participations

Unless in the public interest all tenders aré rejected, entities shall make
the awerd to the tenderer vwho has been determined to be fully capable of
undertaking the contract and whose tender, whether for domestic or foreign
products, is either the lowest tender or the tender which in terms of the
specific evaluation criteria set forth in the tender documentation is deter-
pined to be the most advantegeous /for the contract in question/;
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(s) If it appears from eveluation in selective tenderinz that no single tender is
obviously the most advantageous in terms of the speclflc evaluation criteria
set forth in the tender documention, the entity shall, in any subsequent
negotiations, give equal consideration and treatment to all tenders within
the competitive range;

(h) /Commerc1allr/ confidential information provided by a supplier at any stage
of the procurement process shall not be revealed to any other supplier;

(1) /In no case skell the award of a contract be made on the condition that the
suppller licence the technology involved, provide offset procurement
opportunities, or on any other condition inconsistent with the provisions
of national treatment and non-dlscrlmlnatlon/

jExcept in the case of international collaborative projects, the award of
contracts shall not be made on the condition that the supplier licence the
technology involved to another firm or provide offset procurement opportuni~
ties, or on any similar conditions, if these conditions are inconsistent
w1th the principle of non~discrimination. /

Use of single tenderinz

15. The provisions of paragraphs 1-14 above governing open and selective tendering
procedures need not apply in the following condmtlons, provided that single
tendering is not used with a view to avoiding meximum possible competition or in

& manner which would comstitute a means of discrimination among foreign supvliers
or protection to domestic producers:

(a) /Where s specified nroprletary product /or a product with highly specialized
‘technical characterlstlcs/ is required for Whlch no reasonable alternative or
substitute ex1bts/

(b) /Wheve / due to highly specialized technical requlrements&/ the proposed
purchase is for products or replacement parts having_to meet requirements of
1nterchangeab111ty with already existing equipment /and a change of supplier
would result in the purchase of equipment having different technical
characteristics causing incompatibility or disproportionate technical
difficulties of operation or maintenance7/;

(¢) /When after the fulfilment of the requirements concerning the netice of
proposed purchase only one qualified source is known to the entity or when
no responsive tenders are received from a qualified supplier/; [and/

(e) /ﬁhen, in reply to an open or selective tender, no tenders have been submitted
or tenders submitted have been either collusive /or 1rvevular/ or not con=-
forming to the essential requirements in the tender, or from supnllers who
do not comply with the conditions for participation provided for in accordance
with this fAgreement on condition, however, that the requirements of the _
initial tender are not substantially modified in the contract as awarde /
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(&) /Jimere owing to circumstences that could not have been reesonably foreseen by
the entity, there is serious urgency for the purchase in question, and the
products could not be obteined in time by means of open or selectlve
tendering procedures/,

(e) /When the products concerned are manufactured only for and in the course of
Tresearch, experiments, study, or development/,

(e) /[Vhere production and purchase are undertsken following design, development
or research work, and it is impracticable to seek competition for production:

(i) because production contracts must be entered before development has
been completed, or

(ii) because, although develoﬁment has been completed, the requirement is
of such a nature that the delay consequent on placing it with a new
contrector would be unacceptable, or

(iii) Dbecause the entity has a contractual commitment arising out of the
research and development contracts, to consider the reasonable need
of the design contrasctor for production orders to enable him to
maintain his manufacturing and design capacity./
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PART V

INPORVATION

l. Any law, regulation jsﬁdicial decision, administrative rulingy of general
application, and any procedure (including standard contract clauses), affecting
governnent procurement covered by this Agreement, shall be publisihed promptly by
the signatories in the appropriate publications listed in Annex .., end in such

a manner as to enable other signatories and suppliers to become acquainted with
them. Signatories shall be preparsd, upon reqlest to explain to any signatory
their government procurement proceduves. Entities shall be prepared, upon request,
to explain to any supplier from other signatories their procurement practices and
procedures.

2. [Ehe entltles shall, upon request by any supplier, promptly prov1dﬁ him with
such pertinent information [gs they deem possible to dlsc¢o=e/ concerning the
reasons why his application to qualify for the suppliers’ 1ist was rejected or
why he was not invited or admitted to tender. Informstion on the award of a
contract shall be made known promptly to the unsvccessful tenderers by the entity
concerned. /Upon request by an unsuccessful tenderer the entity concerned shall
promptly provide him with such pertinent information lgs they deem possible to
disclose/ concerning the reasons why his tender was not selected, including
1nformatlon on the characteristics and the relative advantages of the tender
selected;7 .

3. /Entities shall publish in the approp*iate publications listed in Annex ...
a report on all contracts covered by the provisions of this Agreement, lwhen such
contracts are awarded/[gt regular intervals of no less than .../ Such a report
shall be made available to any interested person and shall contain the following
information:

(a) for each contract awarded under open or selective tendering procedures:
the description of the products purchas=d identified according to a
recognized trade or other appropriate classification; file reference
number; the procurement procedure employed; date of notice in the
relevant publications in Annex ...; date of contract awerded; name
and address of company to whom contract awarded; and the value of

contract;

(b) for each contragt awarded other than under open or selective tendering
procedures, the information as required in sub-paragraph (a) above,
together with an_indicatioa of the conditions in paragraph 15 of Part IV
which prevailed./
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L, /Slgnatornes which do not regularly publicize details of contracts ewarded
under single tendering procedures shall provide the other signatories at least.
annually with 1nforma ion on the use made of tha provisions of paragrapvh 15 of
Part IV speclfylng.qur each of the contracts so awarded (a) value and kind of
goods purchased and (b) citation of sub-paragraph of paregraph 15 referred to
above under which action was baken/ Lphe number gnd value of contracts awarded
under each of the conditions SPGCIfled thereln/ /

5. -Slgnatorles shall collect, and provide on an annuel basis following the layout
in Annex ... statistics on their procurement.-

l L] . o *» -
This article should be read in relation to scme of the graft provisions in
Part VII.
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PART VI

SPECIAL AND DIFFERENTIAL TREATMENT FOR DEVELOPING COUNTRIES

/1. Signatories shall give particular attention to the provisions of this
Agreement affecting developing countries' rights and obligations and shall take
into account the special development, financial and trade needs of deve‘oumrg
countries in the administration of the Agreement as a whole.

2, Signatories shall, in the preparation and application of laws, regulations
and orocedures affecting government procurement, avoid the creation of unnecessary
obstacles to exports from developing countries.

3. With a view to ensuring that developing countries are able to adhere to the
Agreement as well as to creating the possibility of using government prochnman
for the promotion of development goals of developing countries /the commatte_j ig,
upon request, enabled to grant to signatory developing countries specific and
time-limited exceptions from the rules on national treatment for (certain or all
procurement). Each request to /the committee/ shall be accompanied by the relevant
national laws, regulations and procedures. When considering such requests [ﬁhn
committee/ shall tske into account the specisl development end trade needs of
developing countries, the development of the competitivity of specific branches of
the economy and the necessity of support to parts or the whole industrial sector
in its early development stages.

[;. Slgnatorles to this Code recognize that in order to schieve their socio-
economic obgectlves, to implement programmes and policies of economic development
designed to raise the standard of living of their people and to rectify structural
imbalances in their balance of payments, it is necessary for developing countries
to adopt, in the field of government procurement, differential measures with
regard to the provisions of this Code.

2. Signatories to this Code further recognize that in the field of government -

procurement it is both feasible and appropriate to adopt differential measures to
provide special and more favourable treatment to developing countries with a view
to enabling them to derive fuller benefits from the rights under the Code and for
providing flexibility in the acceptance by them of the obligations under the Code.

3. Accordingly, the signatories to this Cede agree that developing signatory
countries may, notwithstanding the provisions of paragraphs 1 and 2 of the
Chapter concerning nationel treatment and non-diseriminetion, take special and
differential messures providing for more favourable treatment to their domestic
products and suppliers and to the products and suppliers in other developing
countries without having to extend such treatment to products and suppliers in
developed signatory countries with a view to:
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(a) safeguarding their external financial position, threat to their balance-
of-payments position, and to ensure a level of reserves adequate for the
implementation of programmes of economic development;

(b) promoting the establishment or development of domestic industries, including
the development of small seale and cottage industries in rural or backward
areas; and economic development of other sectors of the economy;

(e) protecting industrial units and ancillary industries wholly or substantially
dependent on government procurement; and

(d) promoting development of industries, trade and economic co-operation among
developing countries participating in preferential errangements for economic
co-operstion at the inter-regional, regional or sub-regional levels.

k, For achieving the objectives mentioned in the foregoing paragraph, the
developing signatory countries may, inter alia, mske appropriste adjustments in
the threshold value, give price preference to domestic suppliers, limit the
number of procurement entities coming under the purview of the Code and grant
exemption to specific categories of products required by procurement entities.

S.  The signatory countries to the Code agree that the developed countries shall
accord to the developing country suppliers a treatment, no less favourable than
to the domestic suppliers.

6. Notwithstanding the provision regarding the general application of the
principle of non-discrimination, the developed coumtries may, with a view to
providing special and more favourcble trestment to developing countries, accord
preferential treatment to the products and suppliers in developing countries.

7. The signatory countries to this Code further agree that developed countries
shall, with a view to providing specisl and more favourasble treatment to the
products and suppliers in developing countries, in evaluating bids received from
developing countries' suppliers, exclude customs duties and any other charges
imposed or leviable in connexion with importation.

8. Developing countries applying any measures listed in paragraphs 3 and 4 above
shall afford adequate opportunity for consultations at the request of any
signatory country which considers that the benefits accruing to it under this

Code are being unduly impaired as e result of such measures.
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9. Where problems arise in the applicetion ¢f this Axticle, they may be
referred to the Committee on Covernment DProcuxr:ment for consideration in
accordance with the procedures for surveillance and dlapuxe settlement with a
view %o flndlng mutually satisfactory solutlons.

10, The 51gnator1es to this Cofe shall review every year, on the basis of a
report to be furnished to the Cormittee on Govermment Procurenent, the craration
and effectiveness of this Chapter in the light of the objective of economic
developuwent for developing countries snd of their external financial needs
having regard to the other provisicns of this Codeé7

[i, Recognizing that government procurement is an arza in the Multileteral
Trade Negotiations where special provisions could be made by developed countries
in favour of developing countries, since the whole operation involves government
purchases for non-commercial purposes, signatories to this Code, in pursuit of
the above objective, hereby agree that: ‘

(a) The award of not less than 1§§7 per cent by value of government procurement
in developed countries shall be reserved exclusively for developing countries
smgna$or1es on a competltlve basis or in accordance with the d:scretlon of
the purchasing entities.

(b) Where a purchasing entity grants awards on a discretionary basis, it shall
accord greater favour to- appllcants from +he least developed countries as
e whole.’

(¢) Purchasing entities in developing countries shall be permitted to
discriminate in favour of their domestic producers only where operational
experiences are less than fifteen years.

(d) Elements of thresholds in favour of domestic producers shall be retalned
‘at all times,/

Special treatment for least developed. countriesf

1}. Signatories may grant., in an autonomous mauner, the same treatment as that
guaranteed under the relevant provisions of the Agreement, to products originating
from least developed non-signatory countries, end to suppliers in those countries.

2. Developed signatories undertake to grant assistance to potential tenderers
in the least developed countries referred to in the previous paragraph, in
submitting their tenders, selecting the products which are likely to be of
interest to entities in the developing countries and assisting them to comply
with technicel regulations and standards relating to products which are the
subject of notice of proposed purchase./
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Informetion Centre

/1. Each signatory shall see to it that there is in its territory an "information
centre” capeble of meeting, itself or by indicating the name and address of the
authority in a position to do so; all reasoneble requests from the other
signatories or from interested parties who are nstionals of the other signatories
for information relsting to the matters listed in the sub-paragraphs below. A
group of signabories may set up a joint'information centre.

2. The informastion centre shall have at its disposal the follow1ng 1nxormatlon
concernlng the signetory or signatories which it covers:

~ the rules, procedures and practlces relamlng to government procurement;

- insofar as. is pOSSLble, the nature and volume of. supnlle and products
purchased or to be purchased by the entltles.

3. The informati on centre shall keep up to date the addresses and other informa-—
tion relating to the entities subject to the provisions of this Agreement in the
signatory or sigmatories whlch it covers.

4., Insofar as is possible, the information centre shall have at its disposal,
addresses and other informetion relating to the bodies responsible for
lnternatlonal trade in the signatory or 51gnator1es which it covers, /

A531stance for develonlng slgnatory countries

[i. Signatories shall endeavour, upon request, totprovide to developlﬁg signa-
tories all possible assistance in resolvxng their problems 1n the field of
government procurement.

2. Thls assistance shall relate) inter alia, to:

- the solutlon of partlculmr problems relatlng to the award of a spec¢f1c
contract _

-~ any other prbb lem which the SLgnatory making the request and angther
signatory agree to deal with in the context of this assmstancq_/
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PART VII

ENFORCEMENT OF OBLIGATIONS®

A. Institutions
A. Institutions

There shall be established under this Agreement:

1. A Committee on Govermment Procurement composed of representatives from
each of the signatories to this Agreement. This Committee shall elect its
own Chairman and shall meet as necessary but not less than once a year for
the purpose of affording signatories the opportunity of cousulting on any
matters relating to the operation of the Agreement or the furtherance of its

objectives.

2. Ad hoc panels whose members shall be chosen from 1E%andiqg listé?.
Panels shall carry out the respomsibilities assigned to them /under
paragraphs B(3) and (4) of the present document/ /under this Agreement and
such other functions as may be given to them by the Cammittq§7,

*The concept of enforcement set forth below does not reflect the
position of one delegation. The view was expressed, inter slia, that the
specified institutions be supplemented by a permanent group both to carry
out a surveillance function and to facilitate conciliation initially.
Accordingly, during the conciliation procedures and in dispute settlement,
the order of considerstion would be: permanent group, panels, Committee.
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B.

(2) A panel shall be composed of an uneven number of [governmental/
1pon-goverqgentq;7 individuals experienced in the field of trade
relations /and in the field of goverment procurement/ acting in their
individual capscity and not on behalf of any signetory or other bodies.
Panel members shall be selected from standing lists by /the Chairman of
the CONTRACTING PARTIES in comsultetion with the Chairmen of the -
Committee, iéf.L;he Committee acting on a proposal by the Chairman
after/ consultation with the parties to the dispute. :
(b) Each panel shall develop its own working procedures, All
interested parties, including third parties, shall have an opportunity
to be heard. Each panel may consult with snd seek information from

any source it deems appropriate. Any signatory shall respond promptly
Jand give 81l pertinent informstion relevent to the resolution of the
disputgf_iand fully to any request by a panel for such information as
the panel considers necessary and appropriate/. [Confidential informa-
tion provided to the peanel shall not be revealed without formal
authorization from the government providing the information,,

Enforcement
Consultation

(a) Signatories shall have procedures for the hearing and reviewing
of complaints srising in comnexion with any phase of the procurement
process. :

/Tw) It is the firm intention of signatories that all disputes under
this Agreement shall be expeditiously resolved between the supplier
and the entity./

(¢) If any signatory considers that any benefit accruing to it,
directly or indirectly, under this Agreement is being nullified or
impaired, or that the achievement of any objective of the Agreement is
being impeded by another signatory or signatories, the signatory may,
with a view to reaching & satisfactory resolution of the matter, make
written representations to the other signatory or signatories which it
considers to be concerned. Each signatory shall afford sympathetic
consideration to and adequate opportunity for prompt consultation
regarding such representations as may be made by another signatory.
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2. Multilateral review

If no mutually satisfactory solution has been reached between the
signatories concerned, the Committee shall meet at the request of fany
signa.torx? within _[Ehirty days/ /a reasonable period of timg_:f of receipt of
such a request, to consider the matter, with a view to faciliteting a
mutually satisfactory solution.

3. Referral to Panel

If no mutually satisfactory solution has been reached by the Committee
within /Forty-five days/ /a reesonsble time/ from the time the matter was
referred to it, the /Committee//Chairman/ /shall/ /may/, at the request of
any of the signatories concerned establish and direct a panel /inter alia/
to promptly: .

(a) examine the matter;

{b) make appropriate efforts to facilitate a mutually satisfactory
solution;

(¢) as appropriate, make & statement concerning the facts of the matter
as they relate to application of the Agreement, and such recommenda~
tions to the Committee as the facts warrant.

l, Panels shall report to the Committee. Their findings and, where
appropriate, recommendations, should be made within a reasonable period of ti
time. The Committee shall act upon the report as appropriate. Any recom-
mendations by the Committee shalil aim at the positive resolution of the
problem at the highest possible level of trade liberalization.

5. Sanctions /Pro mem/

(When disputes arise concerning the obligations under the Agreement,
the adherents shall exheust the dispute settlement provisions under the
Agreement. Any subsequent action would have to be examined in the light of
the precise legal relationship between the Agreement and the GATT. /I
sanctions are to be provided by the Agreement, they should only be sanctions
pertaining to the field of govermnment procurement and not, for example,
tariff or economic sanctions or any other type ofsanction_.])

C. Surveillance /Pro mem/

(There should be a regular review by the Committee based on adeguate
factual materisl of the operation of the Agreement and of develoyments which
affect rights and obligations under the Agreement:, and of actions taken in
the light of findings/recommendations under "Enforcement”. Possibility for
Committee to request information and consult with any source.)



MTN/NTM/W/133/Rev.1
Page 2i

PART VIII

/B0 MEM/ EXCETTIONS TO TEE AGREMENT

/Pro mem/ Wational Security
/Pro mem/

[Eﬁbject to the requirement thet such measures are not applied in a manner
which would constitute & means of arbitrary or unjustifiable discrimination
between countries where the same conditions prevail or a disguised restriction on
international trade, nothing in this Agreewent shall be construed to prevent any
signatory to impose or enforce measures necessary to protect public morals, order
or safety, human and animal health and life and plant life, industrial and
comuercial property, or relating to the products of handicapped persons, of
philanthropic institutions or of prison labour,/
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PART IX

/PRO MEM/ DEROGATIONS/SAFEGUARD CLAUSE
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PART X

/PRO VEM/ REGIONAL ARRANGEMENTS/BENEFITS OF THE AGREEMENT

Pro mem:

/This Agreement does not prevent advantages over and above, or procedures
other than, those contained herein being accordéd or aspplied between signatories
who are members of the same Customs Union or Free Trade Area. However, such
advantages or procedures shall not have the effect of exempting the signatories
concerned from any of their obligations under this Agreement./

Zif any signatory sccords to any other country an advantege greafer than that
provided for-in this Agreement, the same adventage shall be accorded to all
signatories./ '
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/PRO MEM/ DEFINITIONS



MIN/NTM/W/133/Rev.1
Page 2_8‘

PART XTI

/FRO MEM/ FINAL PROVISIONS




