RESTRICTED

GENERAL AGREEMENT ON i
TARIFFS AND TRADE Special Diétribﬁtion

Multilateral Trade Negotiations

Group "Fon-Tariff Measures"
Sub~Group “Subsidies and Countervailing Duties®

- SUBSIDIES/COUNTERVAILING MEASURES

Qutline of an Arrangementl

The following text has been prepared by several delegations of developed
and developing countries and is intended to serve as a substantive basis from
which a final, operational document might be prepared. It should be noted that
there are places in the text where alternastive language appears. Delegations
may have reservations which are not indicated in the text, and in the light of
its further evolution they may wish to propose addltlonal elements or
alternative texts.

The signatories to this Arrangement,

Noting that Ministers on 12-1L September 1973 agreed that the Tokyo Round
of Multilateral Trade Negotiations should, inter alia, reduce or eliminate the
trade restricting or distorting effects of non-tariff measures, andﬁbrlng such
measures under more effective international discipline;

lest of those delegations who have agreed in principle to this Outline of
an Arrangement have also agreed that it is essential to ensure the con51stency
of this Arrangement with parallel provisions of the Anti-Dumping Code since both
documents represent an elaboration and implementation of Article VI of the
General Agreement on Tariffs and Trade (hereinafter referred to as the General
Agreement). These delegations have further agreed to bring the relevant
parellel provisions of the Anti-Dumping Code in conformity with those which
exist in this Outline of an Arrangement end which are speclfled in footnotes in’
the text. Finelly, these delegations have agreed that, in the context of
conforming the Anti-Dumping Code provisions es noted above, it will be
appropriate to introduce further smendments end interpretations of the
Anti-Dumping Code as developed by the Committee on Antl-Dmmplng Practlces.

A

The legal drafting of the French and Spanish texts of this Arrengement will
be addressed later.
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Recogn1z1ng that subsidies sre used by governments to promote
important obaectlves of national policy:

Recogn1z1ng also that subsidies may have barmful erfhcts on trade and
productlon,

Recognizing that the emphasis of this Arrangement should be on the
effects of subsidies and that these effects are to be assessed in giving -
due account to the internal economic situastion of the 51gnator1es
concerned as well as to the state of international economic and monetary
relations;

Desiring to ensure that the use of subsidies does not adversely
affect or prejudice the interests of any 51gnatory to this Arrangement, '
and that countervailing measures do not unjustifiably impede international
trade, and that relief is made available to producers adversely affected
by the use of subaldles within an agreed international framework of rights
and obligations; : . -

Taklng into account the particular trade, developmen+ and financial
needs of developing countrles,

Desiring to'apply fully and to interpret with respect to subsidies
and countervailing meisures the provisions of Articles VI, XVI and XXIIIof
the General Agreement™, and to elaborate rules for their application in
order to provide greater uniformity and certainty in their implementstion;

Desiring to provide for the speedy, ef'fective and equitable resolution
of éisputes arising under this Arrangement, '

Have agreed as follows:

I.  Application of Article V12

- Signatories shall take all necessary steps to ensure that the

- imposition of countervailing duties on any product of the territory of
any sigpatory imported into the territory of another signatory is in
accordance with the provisions of Article VI of the General Agreement
and the terms of this Arrangement.

, lThis Arrangement interprets and applies certain provisions of the
General Agreement as emong signatories. When identical problems are
considered both by the provisions of the General Agreement and by this
Arrangement , the provisions of the latter shall govern.

2‘ Wwithout preJudlce to . the p0551b111ty that action may be brought
simultaneously under sectlon I and sec tion II, only one remedy would be
avallable.
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A Domestic procedures and related matters

1. Countervailing duties may only be imposed pursuant to investigaticns
initistedl and conducted in accordance with the provisions of this section.
An investigation to determine the existence, degree and effect of any alleged
‘subsidy shall normally be initisted upon a written request by or on behalf
of the industry affected. The request shall include sufficient evidence of
the existence of (a) a subsidy and, if possible, its amount; (b) injury
within the meaning of Article VI as interpreted by this Arrangement2 and

(e) a causal link between the subsidized imports and the alleged injury. If
in special circumstances the authorities concerned decide to initiate an
investigation without having received such a request, they shall proceed
only if they have sufficient evidence on all points under (a)-{c) above.

2. Fach signatory shall notify the Committee of Signatorie53 (a) which of
its authorities are competent to initiate end conduct investigetions referred
to in this section and (b) its domestic procedures governing the initiation
and conduct of such investigations.

3. VWhen such authorities are satisfied that there is sufficient evidence

to Justify initiating an investigation, the signatory or signatories the
products of which are subject to such investigetion and known tohbe interested
parties shall be notified and & notice shall [may] be published.

L, Upon initiation of an investigation and thereafter, the evidence of
both a subsidy and of injury should be considered simultanecusly. In any
event the evidence of both the existence of subsidy and injury shall be
considered simultaneously (a) in the decision whether or not to initiate an
investigation and (b) thereafter, during the course of the investigstion,
starting on a date not later than the earliest date on which in accordance
with the provisions of this Arrangement provisional meesures may be applied.

“The procedural action by which a signatory formelly commences an
investigation as provided in paragraph 3 of this sub~section.

2Under this Arrangement the term "injury" shall, unless otherwise
specified, be taken to mean materiszl injury to & domestic industry, threat
of material injury to a domestic industry or material retardation of the
establishment of such an industry and shall be interpreted in accordance with
the provisions of Section I F.

3ps esteblished in Section IV of this Arrangement and hereinsfter
referred to as the Committee.

LLConforming change to be made to Anti-Dumping Code.
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5. The notice referred to in paragraph 3 above shall adequately describe
the subsidy practice or practices to be investigated. BEach signatory shell
ensure that its authorities afford all interested parties a reasonable
opportunity, upon request, to see all relevant informetion that is not
confidential (as indicated in paragraphs 6 and 7 below) end that is used by
the suthorities in the investigation, and to present in writing and, upon
Justification, orally, their views to the investigeting suthorities.

6. Any informetion which is by nature confidential or which is provided on
a confidential basis by parties to an investigation shall, upon cause shown,
be treated as such by the investigating authorities.l Such informstion shall
not be disclosed without specific permission of the party submitting such
information. Parties providing confidential information may be requested to
furnish non-confidential summaries thereof.?2

T. However, if the investigating authorities find that a request for
confidentiality is not warranted and if the party requesting confidentiality
is unwilling to disclose the information such authorities mey disregard such
information unless it can otherwise be demonstrated to their satisfeaction
that the information is correct.

8. The investigating authorities may carry out investigations in the
territory of other signatories as required, provided they have notified in
good time the signatory in question and unless the latter objects to the
investigation and provided they obtain the agreement of any firm from vhich
specific data is requested they mey carry out investigations on the premises
of such firm. : .

9. In cases in which any interested party or signatory refuses access to,
or otherwise does not provide, necessary information within a reasonable
period or significantly impedes the investigation, final findings3,
affirmative or negative, may be made on the basis of the facts available.

10. The procedures set out above are not intended to prevent the authorities
of the signatory from proceeding expeditiously with regard to reaching
preliminary findings, affirmative or negative, or applying provisional
measures, in accordance with relevant provisions of this Arrangement.

lsignatories recognize that in the térritory of certain signatories
disclosure pursuvant to a narrowly dvawn protective order may be required in
the context of domestic judicial proceedings.

2Conforming change to be made to Anti-Dumping Code.

3Because of different terms used under different systems in various
countries the term "finding" is hereinafter used to mean a formal decision

or determination.
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11. In cases vhere products sre not imported directly from the country of
origin but are exported to the country of importation from an intermediate
country, the provisions of this Arrangement shall be fully applicable and the
the transaction(s) shall, for the purposes of this Arrangement, be regarded
as having taken place between the country of origin and the country of

importation.,

12. An investigation shall be terminated when the authorities are satisfied
either thet no subsidy exists or that the effect of the alleged subsidy on
the industry is not such as to cause injury, and that the request is there-
fore not substantisted.

13. An investigation shall not hinder the procedures of customs clearence.

1k, Investigations should normally be concluded within one year after their
initistion.

15. Public notice shall be given of any preliminary or final determination
whether positive or negative. In the case of any positive finding each
such notice shall set forth the findings and conclusions reached on all .
issues of fact and law considered material by the investigating authorities,
and the reassons or basis therefor. In the case of any negative determi-
nation, each notice shall set forth at least the basic conclusions and a
sumary of the reasons therefor. All notices of determination shall be
forwarded to the signatory or signatories the products of which are subgect
to such determination.

16. The provisions of Article X:3(b) of the General Agreement apply fully
to the imposition of countervailing measures.

17. Signacories shall report to the Committee all preliminary or final
actions taken with respect to countervailing duties and shall submit, on

8 semi-annual ba51s, reports of any countervailing du v actions taken within
the preceding six months.

B. Consultations

1. As soon as possible after a request is accepted and in any event hefore
the initiation of any investigation signatories the products of which may

be subject to such investigations shall be afforded a reasonable opportunity
for consultations with the aim of clarifying the situation as to the matters
referred to in paragraph U below, and arriving at a mutually sgreed solution.

lConforming change to be made to Anti~-Dumping Code.
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2. Furthermore, throughout the period of investigation, signatories, the
products of which are the subject of the investigation, shall be afforded
reasonable opportunity to continue consultations, with a view to clapifying
the factusl situetion and to arriving at a mutuslly agreed solution.

3. Without prejudice to the obligation to afford reasonsble opportunity
for consultation, these provisions regarding consultations are not intended
to prevent the authorities of the signatory from proceeding expeditiously
with regard to initviating the investigation, reaching a preliminary or
final finding, affirmative or negative or spplying a provisional or final
measure, in accordance with the provisions of this Arrangement.

L, For purposes of such consultations, the signatory which intends to
initiste investigations shall permit, or request, the signatory or signatories
the products of which are subject to such investigetion access to non-
confidential evidence including the summary of non~confidential data being
used for initiating the investigation.

C. Imposition of countervailing duties

1. The decision whether or not to impose a countervailing duty in cases
where all requirements for the imposition have been fulfilled and the
decision whether the amount of the countervailing duty to be imposed shall
be the full amount of the subsidy or less, are decisions to be made by the
suthorities of the importing signatory. It is desirable that the imposition
be permissive in the territory of all signatories and that the duty be lass
than the amount if such lesser duty would be adequate to remove the injury
to the domestic industry.

2., No countervailing duty shall be levied on any imported product in
excess of the amount of the subsidy, calculated in terms of subsidization
per unit of the subsidized and exported product.

3. When a countervailing duty is imposed in respect of any product, such
countervailing duty shall be levied, in the appropriate amounts, on a non-
discriminatory basis on imports of such product from all sources found to
be subsidized and to be causing injury, except as to imports from those
sources which have renounced any subsidies in question or from whom under-
tekings wnder the terms of this Arrangement have been accepted.

11t is particularly importsnt, in accordance with the provisions of
this paragraph, that no affirmative finding whether preliminary or final
be made without reasonable opportunity for consultations having been given.
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5, If, after reasonable efforts have been made to complete consultations,
& signatory makes & final determination of the existence and amount of the
subsidy and that, through the effects of the subsidy, the subsidized imports
are causing injwry, it may impose a countervailing' duty in accordsnce with
the provisions of this section unless the subsidy is withdrawn.

5. Investigation or action may be terminated without imposition of
countervailing duties or provisional measures either (a) upon reaching an
agreement with the exporting signatory that the lstter eliminates or limits
the subsidy so that it nc longer causes injury or (b) upon receipt of a
voluntary undertaking by the exporters

(i) to revise their prices so that the investigating authorities are
satisfied that the injurious effects of the subsidy are
eliminated or

(ii) to cease or to limit the exports of the subsidized product to
the area in question

if the suthorities concerned consider this practicable, e.g. if the number
of exporters or potential exporters of the product in question is not too
great and/or if the trading practices are suitable.

6. Authorities ir an importing country may require any exporter from whom
price undertakings were accepted to provide periodic information concerning
its prices and the subsidies received, and to permit verification of such
data. Normally price undertakings should not be enforced any longer than
countervailing duties could remain in force under this Arrangement. In case
of violation of undertakings or assurances, the authorities of the importing
country may take expeditious actions vhich may constitute immediate applica-
tion of provisional measures using the best information available or
retroactive application of definitive duties consistently with the provisions
of this Arrengement. '

T. Whenever a countervailing duty investigation is terminated or suspended
by means of a voluntary undertaking, this fact shall be officially notified
and must be published in the same manner as all preliminary or final
Aeterminations under this Arrangement.

8. A countervailing duty shall remain in forse only as long as, and to

the extent, necessary to counteract the subsidization which is causing injury.
The investigating esuthorities shall review the need for continued

imposition of the duty, where warranted, on their own initiative or if any
interested party so requests and submits positive information substantiating

the need for review.
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D. Provisionsl measures

1. Provisional measures may be teken only after preliminary positive
finding has been made that a subsidy exists and that there is sufficient
evidence of injury as provided for in Section I:A:1{a) - (e¢). Provisional
measures shall not be applied unless the aukhorities concerned judge that
they are necessary to prevent injury being caused during the period of
investigation.

2. Provisional measures may take the form of provisicnal countervailing
duties guaranteed by cash deposits or bonds equal to the amount of the
provisionally caleulated amount of subsidization.

3. The imposition of provisional messures shall be limited to as short a
~ period as pessible, not exceeding four months.

4. Relevant provisions of Section C shall be followed in the imposition
of provisional measures.

E. Retroactivity

1. Where & finding of injury (but not of a threat thereof or of a material
retardation of the establishment of an industry) is made or where the provi-
sional measures consist of cash deposits or bonds and the subsidized imports
carried out during the period of their application would, in the absence of
these provisional measures, have led to such a finding, countervailing
duties may be levied retroactively for the period for which prov151onal
measures, i1f any, have been applied.

2, If the definitive countervailing duty is higher than the amount guaran-
teed by the cash deposit or bond, the difference shall not be collected.

If the definitive duty is less than the amount guaranteed by the cash depo-
sit or bond, the excess amount shall be reimbursed or the bond released in
an expeditious ma ner. '

3. Where a finding of threat of injury or material retardation is made
(but no injury has yet occurred) s definitive countervailing duty may be
imposed only from the date of the finding of threat of injury or material
retardation and any caesh deposit made during the period of the appllcatlon
of provisional measures shall be refunded and any bonds released in an
expeditious menner.

1Conforming change to be made in Anti-Dumping Code.
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k. Where final finding is negative any cash deposit made during the period
of the application of provisional measures shall be refunded and any bonds
released in an expeditious menner.

5. In critical circumstances in order to prevent injury which would be
difficult to repair and where for the subsidized product in question the
authorities find that the injury is caused by & massive amcunt of imports

of a produect benefiting from export subsidies paid or bestowed inconsistently
with the provisions of the General Agreement as interpreted by this Arrangement
in a relatively short period to such an extent that, to effectively remedy
the injury and preclude its recurrence it is deemed necessary to assess
countervailing duties retroactively on those imporis, the definitive
countervailing duty may be assessed on imports which were entered for con-
sumption not more than ninety days prior to the date of application of
provisional mesasures.

F. Determination of injuryl

1. A determination of injury2 for purposes of Article VI of the General .
Agreement shall involve an objective examination of both (a) the volume of
subsidized imports and their effect on prices in the domestic market for
like products” and (b) the consequent impact on these imports on domestic
producers of such products.

2. VWith regard to volume of subsidized imports the investigating authori-
ties shall consider whether there has been a significant increase in subgi-
dized imports, either in absolute terms or relative to production or consump-
tion in the importing country. With regard to the effect on prices of the
subsidized imports, the investigating suthorities shall consider whether
there has been a significant price undercutting by the subsidized imports

as compared with the price of a like product of the importing country, or
whether the effect of such imports is otherwise to depress prices to a
significant degree or prevent price increases, which otherwise would have
occurred, to & significant degree. No one or several of these factors can
necessarily give decisive guidance.

1Conforming changes to be made in Anti-Dumping Code.

2Deﬁerminations of injury under the criteria set forth in this section
shall be based on positive evidence. In determining threat of injury the
investigating authorities, in examining the factors listed in this section,
may take into account the evidence cn the nsture of the subsidy in question
and the trade effects likely to arise therefrom.

3Throughout this Arrangement the term “like product” ("produit similaire")
shall be interpreted to mean a product which is identical, i.e. alike in all
respects to the product under consideration or in the sbsence of such a
product, another product which, although not alike in all respects, has -
characteristics closely resembling those of the product under considerstion.
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3. The examination of the impact on the industry concerned shall include
en evaluation of all relevant economic factors such as actual and potential
decline in output, sales, market share, profits, return on investments, or
utilization of capacity; factors affecting domestic prices; actual and
potential negative effects on cash flow, invenitories, employment, wages,
growth, ability to raise capital or investment. This list is not exhaustive,
nor can one or several of these factors necessarily give decisive guidance.¥

[4L. In the case of agricultural products, injury may also include inter-
ference with a domestic agricultural support programme. )

5.%% Tt must be demonstrated that the subsidized imports are causing injury
to the domestic industry. There may be other factors which at the same time
are injuring the industry, and the injuries caused by other factors must not
be attributed to the subsidized imports.

6. In determining injury, the term "domestic industry" shall, except as
provided in paragraph 8 below, be interpreted as referring to the domestic
producers as a whole of the like products or to those of them whose collec-
tive output of the products constitutes a major proportion of the total
domestic production of those products, except that when producers are
importers of the allegedly subsidized product the 1ndustry may be 1nterpreted
as referring to the rest of the producers.

7. The effect of the subsidized imports shall be assessed in relation to
the domestic production of the like product when available data permit

the separate identification of production in terms of such criteria as:

the production. process, the producers' realization, profits. When the ,
domestic production of the like product has no separate identity in these
terms the effects of subsidized imports shall be assessed by the examination
of the production of the nerrowest group or range of products, which
includes the like product, for which the necessary 1nformat10n can be
provided.

#*For consideration: reference to affiliates of a complainant.

¥¥This formulation has been developed by some but not all of the parti-
cipating delegations. Other delegations have suggested alternative texts
for consideration. One delegation stated that it had accepted the above
formulation on the condition that the relevant provisions of the Anti-Dumping
Code would be, in parallel, subject to the same reformulations. Some other
delegations agreed that the Anti-Dumping Code should be so revised.
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8.% 1Ir exceptional circumstances a customs territory may, for the produc~
tion in question, bte divided into two or more competitive markets and the
producers within each market may be regarded as a separate industry if

{a) the producers within such market sell all or almost all of their
production of the product.-in question in that market, and (b) the demand
in that market is not to any substantial degree supplied by producers of
the product in question located elsewhere in the customs territory. In
such circumstances, injury may be found to exist even where a major portion
of the total domestic industry is not injured provided there is a concentra-
tion of subsidized imports into such an isolated market and provided further
that the subsidized imports are causing injury to all or almost all of the
producers within such market.

9. VWhen the industry has been interpreted as referring to the producers

in a certain area, i.e. as defined in paragraph 8 above, countervailing
duties shall only be definitively collected on the products in question
consigned for final consumption to that area, except in cases where the
exporter shall, prior to the imposition of countervailing duties, be given
an opportunity to cease exporting at subsidized prices to the area concerned.
In such cases, if an adequate assurance to this effect is promptly given
countervalllng duties shall not be imposed provided, however. that if the
assurance is not given or is not fulfilled, the coun+erva111ng duties may

be imposed without limitation to an area.

10. Where two or more countries have reached such a level of integration
that they have the characteristics of a single, unified market, the industry
in the entire area of integration shall be taken o be the 1ndustrv referred
to in paragreph 6 above.

9C’J.‘h:"Ls formulation has been developed by scme but not all of the parti-
cipating delegations. Other delegations have suggested alternative texts
for consideration. One delegation stated that it had accepted the above
formuletion on the condition that the relevant provisions of the Anti-Dumping
Code would be, in parallel, subject to the same reformulations. Some other
delegations agreed that the Anti-Dumping Code should be so revised.
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IT. Application of Articles XVI and xxTrrs

A, Notification of subsidies

1. Having regard to the provisions of Article XVI:1l of the General
Agreement, any signatory may mske a written request for information on the
naetbur: and extent of any subsidy practice of another signatory, including
any form of income or price support, which operates directly or indirectly
to increase exporis of any product from or reduce imports of any product
into its territory. '

2. Signatories so requested shall provide such information as qguickly as
possible and in a comprehensive manner, and shall be ready upon request to
provide additional information to the requesting signatory.. Any signatory
which considers that such information has not been provided may bring the
matter to the attention of the Committee.

3. Any interested signatory which considers that any practice of ancther
signatory having the effects of a subsidy has not been notified in accordance
with the provisions of Article XVI:1 of the General Agreement mey bring the
matter to the attention of such other signatory. If the subsidy practice is
not thereafter notified promptly, such signatory may itself bring the subsidy
practice in question to the notice of the Committee.

B. Subsidies — General Provisions

1. Signatories recognize that subsidies are used by governments to promote
important objectives of social and economic policy. Signatories alsc
recognize that subsidies can cause adverse effects on the interests of other
signatories.

2. Signatories agree not to use export subsidies in a manner inconsistent
with the provisions of this Arrangement. '

3. Signatories further agree that they shall seek to avoid causing, through
the use of any subsidy:

2/

(a) injury to the domestic industry of another signatory= ;

ijwithoux prejudice to the possibility that action mey be brought

simultaneously under Sections I and II only one remedy would be available.

g-/The term injury to domestic industry is used here in the same sense
as it is used in Section I of this Arrangement.
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b) nullification or impairment of the benefits accruing directly or
indirectly tc enother signatory under- the General Agreementl; or

~
T

(¢} serious prejudice to the interests of ancther signatory.2

Y, The adverse effects on the interests of another signatory reQul*ed to
deronstrate nw.lification or 1mpa1rment ov serlous prejudice may arise

through:

(a) the effects of the subsidized imports in the domestic market of the
importing signatory;

(v) the effects of the subsidized imports in displacing or impeding the
imports of like products into the market of the subsidizing country; or

(c) the effects of subsidized imports in displacing the expoits of like
products of another signatory to & third country market.

C. Export subsidies on products other than certain primary productss

1. Signatories shall not grant export subsidies, as defined in paragraph 2
below, .

2. An export subsidy is any charge on the public account, provided or
mandated by governmental action, except as may be otherwise provided in
Article XVI of the General Agreement or its notes and supplementary
provisions or in other international arrangements and protocols not

lBenefits aceruing directly or indirectly under the General Agreement
include the benefits of tariff concessions bound under Article II of ‘the
General Agreement.

2'Seriouds prejudice to the interests of another signatory is used here in
the ssme sense as it is used in Article XVI:1 of the.General Agreement.

3Signatories recognize that nullification or impairment of benefits may
also srise through the failure of a signatory to carry out its obligations
under the GATT or thisArrangement. Where such failure (concerning export
subsidies) is determined by the Committee to exist, adverse effects may,
without prejudice to paragraph 9 of section III B below, be presumed to
exist. The other signatory will be accorded a reasonable opportunlty to
rebut this presumption.

The problem of fthird country markets so far as certain primary products
are concerned are deait with exclusively under section D below.

5For definition ‘of ‘‘certain prlmary products” see footnote to sub=-
section D below. :
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incor sistent with the General Agreement, which is conveyed directly or
indirectly upon an exported product and which results in differential
treatment. including price, covering products sold for export over like
or directly competitive products sold domestically. v

3. The practices listed in points (a)-(k) in Annex A hereto illustrate
such export subsidies as defined above.

D. Export subsidies on certain primary‘productsl

1. In accorcancs with the provisions of Articlc XVI:3 of the General Agrocment, signatories

agree not to grant directly or indirectly any export subsidy on any
agricultural product in a manner whick results in the signatory grantlng
such subsidy having more than an equitable share of world export trade in
such product, account being teken of the shares of the signatories in
trade in the product concerned during e previous representative period,
and many special factors which may have aifected or may be affecting trade
in such product.

2. For purposes of Articic XVI:3 of tho General Agrcement and:paragraph 1 abovo:

(a) '“more than an equitable share of world export trade’ shall include
any case in which the effect of an export subsidy granted by a
glgnatory is to displace the exports of another 51gnatory bearlng
in mind the developments on world markets,

(b) with regard to new markets traditional patterns of supply of the
product concerned to the world market, region or country, in
which the new market is situated shall be taken into account in
determining "equitable share of world export trade”;

(¢) "a previous representative period“ shall normally be the three
most recent calendar years in Wthh normal market conditions
existed.

lFor purposes of this Arrangement "certain primary products” means the
products enumerated in Note Ad Article XVI of the Generjl Hgreement,
Section B, paragraph 2, with the deletion of the words “or any mineral’.
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3. Signatories further agree not 10 grant export subsmaleb on agrlcultural
exports to a pariticuler msrket in a manner which’ results in priceés ‘ A
materlally below those of other suppliers to,the same market.

E. Subsidies other than export subsidies®

1. Slgnatorles recognize that subsidies other than export subsidies are
widely used as important instruments for the promotlon of social and

economic policy objectives and do not intend to restrict the right of
signatories to use such subsidies to achieve these and other important policy
objectives which they con51der des1rable. Signatories note that among such

objectives are:

- the elimination of industrial, economic and social dlsadvantages of
speclflc regions;

- to facilitate the restructuring of certain sec’cors9 especially where
this has become necessary by reason of changes in trade and ecomomic
policies, including lnternatlonal agreements resulting in lower
barriers to trade;

- generallv to sustain employment and to encourage re-tralnlng and
change in employment;

- to encourage research and developmeqf programmes, especlally in the
field of hlgh—technology industries.

2. Signatories recognize, however, that subsidies other than export
subsidies mey cause or threaten to cause serious prejudice, in particular
where these are granted on non-commercial terms, and shall therefore seek to
avoid causing such serious prejudice through the use of subsidies. In
partlcular, signatories, when drawing up their policies and practices in this
field, in addition to evaluatlng the essential internal objectives to be
achieved, shall also weigh, as far as practicable, taking account of the
nature of the particular case, possible adverse effects on trade. They shall
also consider the conditions of world trede, production (e.g: price,

egpacity utilization etc ) and supply in the product concerned.

____-r

The text of this section was drafted by one delegation and asccepted by
other delegatlons as the substantive basis of an agreement.

lOne delegation suggested the inclusion of the follow1ng objective:
'~ the implementation of economic programmes and policies to promote the
economic and social development of developing countries”. Other delegations
reacted favourably to this suggestion.
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3. Signatories recogriize that the objectives mentioned in (1) above may
be: acnleved, inter alia, by means of subsidies granted with the aim of
giving an advantage to certain enterprises. ZExamples of possible forms of
such subsidies are set out below: .

- goverrment fznanclng of commercnal enterprlses, including grants,
,loans or guarantees,

- government provlslon or government financed provision of utility,
supply distribution and other operational services;

- govermment Financing of research and development programmes;
- fiscéiiincentives;
- government:subscriptioh ﬁo, or provision of, equity capital.

‘The signatories note that the above forms of subsidy are granted either
regiohally or by sector. -The enumeration of forms of subsidy set. out above
is illustrative and non-exhaustive, and reflects these currently granted by
& number of 51gnator1es to this Code.

-Sngnatorles recognize, nevertheless, that the enumerat10n<xfforms of subsidy
set out above should be reviewed periodically and that this should be done,
in consultations, in conform1ty with bhe splrlt of Article XVI(S) of the
General Agreement. - R :

k., The signatorles recognize furthér.ihat nothlng in paragraphs 1-3 above
and in particular the enumerstion of forms of subsidy creates, in 1tself
any basis for actiun under Articles XVI and XXIII(I) of the General -

Agreement, as interpreted by this Arrangement.

F. Consultations

1. VWhenever a signatory has reason to believe that an export subsidy is
being granted or maintained by snother signatory in s manner inconsistent
with the provisions of this Arrangement, such signatory may reguest consul-
tations with such other 51gnatory, :

2, A request for consultations under parsgraph 1 above shall include a
statement of available evidence with regard to the existence.and nature of
the subsidy in question.
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3. Whenever a signatory has reason to believe that any subsidy is being
granted or maintained by another signatory and that such subsidy either
causes injury to its domestic industry, nullification or impairment of
benefits accruing to it under the General Agreement,-or serious prejudice
to its interests,. such.signatory may request consultations with such other
signatory.

L, A request for consultations under pesragraph 3 above shall include a
statement of availabie evidence with regard to (a) the existence and nature
of the subsidy in question and (b) the injury to the domestic industry
caused or, in the case of nullification or impairment, or serious prejudice,
the adverse effects caused to the interests of the signatory requesting
consultations.

5. Upon request for consultetions under paragraph 1 or parsgraph 3 above,
the signatory believed to be granting or maintaining the subsidy practice
in question shall enter into such consultations as quickly as possible.

The purpose of the consultations shall be to clarify the facts of the
situation and to arrive at a mutually acceptable sclution.

G. Conciliation, dispute settlement and authorized countermeasures

1. If, in the case of consultations under paragraph 1 of sub-section T,

& mutually acceptable solution has not been reached within thirty daysl

of the request for consultations, any signatory party to such consultations
may refer the matter to the Committee for conciliation in accordsnce with
the provisions of Section III.

2. If, in the case of consultations under paragraph 3 of sub=-section F,
a mutually acceptable solution has not been reached within sixty days of
the request for consultations, any signatory party to such consultations
nay refer the matter to the Committee for conciliation in accordance with
the provisions of Section III. '

3. If any dispute arising under this Arrangement is not resolved as a
result of consultations or conciliations, the Committee shall, upon request,
review the matter in accordance with the dispute settlement procedures of
Section III.

Any time-periods mentioned in this sectlon and in section III B may
be extended by mutual agreement.
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k, If, ms a result of its review, the Comittee determines that an export
subsidy ie being granted in a manner inconsistent with the provisions of
this Arpangement or that o subsidy is being granted or maintained in such a
manner as to cause injury, nullification or impairment, or serious prejudice,
it shall make such recommendations to the parties as may be appropriate to
resolve the issue and, in the event the recoammendations are not followed,

it may authorize such countermessures as may be appropriate.

III. Application of Article XXTII

A. Conciliation

1. In cases where matters are referred to the Committee for conciliation
feiling & mutually agreed solution in consultations under this Arrangement,
the Cammittee shall immediately review the facts involved and, through its
good offices, shall encourage the signatories involved to develop a mutually

acceptable solution.

2. Signatories shall make their best efforts to reach a mutually satis-
factory solution throughout the period of concilistion. .

3. Should the matter remain unresolved, notwithstanding efforts at
conciliation made under paragraph 2 sbove, either signatory involved may,
thirty days after the request for conciliation, request thet a panel be
established by the Coamsittee in accordance with the provisions of sub-

section B below.

B. Dispute settlement

1. The Committee shall establish a panel upon request pursuant to
paragraph 3 of Section A.2 A panel so established shall review the facts
of the matter and, in light of such facts, shall present to the Committee
its findings concerning the rights and obligations of the signatories party
to the dispute under the relevant provisions of the General Agreement os

interpreted and applied by this Arrangerment.

2.  Panels should deliver their findings to Committec within sixty days
of the request for a puinel of A case.

lln this connexion, the Committee moy draw signatories’ attention to
those cases in which, in its view, there is no reasoneble basis supporting

the allégapions made.

, 2This does not preclude, however, the more rapid establishment of &
panel when the Committee so decides, taking into account the urgency of the

situation.
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3. When s panel?is set up, the Director-General to the CONTRACTING PARTIES
to the GATT (hereinafter referred to as "the Director-General"), after
securing the agreement of the sigratories concerned, should propose the
composition of the panel, of three or five members depending on the case, to
the Committee for epproval. A panel composed of more than three members
would not be appropriate in cases where this would involve a delay in the
prompt establishment of the_ panel. It is understocd that citizens of
countries whose. governmentsl are parties. to the dispute would not be
members of the pamel concerned with that dlspute. The panel should .be con-
stituted as prOmptly as possible. - :

L, In order to facilitate the constitution of panels, the Director~General
should maintain an informal indicative list of governmental and non-
governmental persons qualified in the fields of trade relations, econcmic
development, and other matters covered by the Ceneral Agreement and this
Arrangement, who could be available for serving on panels. For this purpose,
each signatory would be invited to indicate at the beginning of every year
to the Director-General the name of one or two persons who would be available
for such work.

5. Panel members would serve in their individual capacities and not as
government representatives, nor as representatives of any organization.
Governments would therefore not give them instructions with regard to matters
before a panel. Panel members should be selected with a view to ensuring

the independence of the members, a sufficiently diverse background and a
wide spectrum of experience.

6. To encourage development of mutually satisfactory solutions between the
perties, each panel should first submit the descriptive part of its report
to the parties concerned with & view to obtaining their comments for its
consideration, and should subsequently inform the parties to the dispute of
its conclusions, or an outline thereof, & reasonable period of time before
they are presented to the Committee.

1 S
The term "governments" is understood to mean governments of all member
countries in cases of common markets or customs unions.

2The parties to the dispute would respond within a short period of time,
i.e., seven working days, to nominations of panel members by the
Director-General and would not oppuse nominations except for compelling
reas ons.

Certaln points concerning the composition and operation of panels are
to be discussed further.



MIN/NTM/ W/ 210
Page 20

7. If a mutually satisfactory solution is dewveloped bty the parties to a
dispute before a panel, any signatory with an interest in the matter has a
right to enquire about and be given appropriate information about that
solution and & notice outlining the solution that has been reached shall be
presented by the panel to the Committee,

8. In cases where the parties have failed to come to a satisfactory
solution, the panels shall submit a written report to the Committee which
should set forth the findings of the panel as tc the questions of fact and
the application of the relevant provisions of the General Agreement as
interpreted and applied by this Arrangement and the reasons and bases
therefor.

9. The Committee shall consider the panel report as soon as possible and,
taking into account the findings contained therein, may make recommenda~
tions to the parties with a view to resolving the dispute. If the
Committee's recommendstions are not followed within a reasonable period,

or if other circumstances so warrant, the Committee may authorize
appropriate countermeasures (including withdrawel of GATT concessions or
obligations) taking into account the nature and degree of the adverse
effect found to exist. Committee recommendations should be presented to
the parties within thirty days of the receipt of the panel report.

IV. Committee of Signatories

1. Therée shall be established a Committee of Signatories composed of
representatives from each of the signatories to this Arrangement. The
Committee shall elect its own Chairman and shall meet not less than twice
a year and otherwise as envisaged by relevant provisions of this
Arrangement at request of any signatory. The Committee shall carry out
special responsibilities as assigned to it under this Arrangement and it
shall afford signatories the opportunity of consulting on any metters
relating to the operation of the Arrangement or the furtherance of its
objectives. The GATT secretariat shall act as the secretariat to the
Committee. '

2. The Committee may set up subsidiary bodies as appropriate.
3. In carrying out their functions, the Ccmmittee and any subsidiary
bodies may consult with and seek information from any source they deem

appropriate. :

L, Once a year the Committee shall carry cut a review of the operation
of this Arrangement.
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V. Developing countries

1. Slﬂnatorles recognize that subsidies are an 1ntegral part cf economic
development programmes of developing countries.

2.  Accordingly, this Arrangement shall not prevenﬁ developing country
signatcries from adopting measures and policies to assist their industries,
including those in the export sector. In particular the commitment of
Section II C shall not apply to developing country signatories, subject to
the provisions of paragraphs 5 through 8 below.

3. Developing country signatories agree that export subsidies on their
industriel products shall not be used in & manner which causes adverse
effects to the trade or production of another signatory.

k.  There shall be no presumption that subsidized exports from developing
country signatories result in adverse effects, as defined in this Arrangement,
to the trade or production of another signatory. Such adverse effects shall
be demonstrated by positive evidence, through an economic exeamination of the
impact on trade or production of another signatory.

5. A developing country signatory should agree or commit to reduce or
eliminate export subsidies when the use of such export subsidies is incousis-
tent with its competitive needs.

6. When a developing country has agreed or committed to reduce or eliminate
export subsidies, as provided in paragraph 5 above, countermeasures pursuant
to the provisions of Sections II and III of this Arvangement against
subsidies of such developing country shall not be available to other
signatories of this Arrangement, provided that the subsidies in question

are in accordance with the terms of the agreement or the cormitment.

7. With respect to any subsidy, other than export subsidies, granted by
developing country signatories, action mey not be authorized or taken under
Sections II and III. of this Arrangement, unless nullification or impairment
of tariff bound concessions or other GATT obligations is found to exist as
a result of such subsidy, in such a way as to displace or impede imports of
like products into the market of the subsidizing country, or unless injury
to domestic industry in the importing market occurs in terms of Article VI
of the GATT, as interpreted and spplied by this Arrangement.

8. The Committee shall undertake periodic reviews of the
export subsidy programmes of developing country signatories to examine the
extent to which the programmes in their entirety, or the subsidization of
particular products or sectors, conform to the obligations of this
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Arrangement. If a developing country signatory has tsken a commitment or
has entered into an agreement pursuant to paragraph 5 of this section, that
developing country will not be subject to such review so long as subsidy
reductions are being made in accordance with the provisions of such
agreement or commitment. '

9. The Committee shell also undertake similar periodie
reviews of measures taken by signatories under the provisions of this
Arrangement which affect interests of developing countries.

10. Signatories recognize that the cbligations of this Arrangement apply
to all signatories with respect o export subsidies for primary products.

VI. State-controlled economy countries

[It is recognized that, in the case of imports from a country which has
a complete or substantially complete monopoly of its trade and where the
domestic prices are fixed by the State, specizl difficulties may exist in
determining the existence and/or the amount of a subsidy. Such determina-
tions therefore can be made on any reasonsble basis. ]

VIJ. Final provisions

1. DNo specific action against the subsidy of another signatory can be
taken except in accordance with the provisions of the General Agreement, as
interpreted by this Arrangement.

Signature, acceptance ané accession

2. This Arrangement shall be open for acceptance by signature or otherwise,
by governments, contracting parties to the GATT or having provisionally
acceded to the GATT and by the European Economic Community.
3. Any government whica is not a contracting party to the GATT, or hes not
acceded provisicnally to “he GATT, may accede to this Arrangement on terms to
be egreed between that government and the signatories. [The instrument of
Accession shall be derosited with the Director-General to the CONTRACTING
PARTIES to the GATT.

Note: Transitional rule.
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k. Reservations, except those agreed upon Accession, msy not be entered in
respect of any of the provisions of this Arrangement.

5. This Arrangement shall enter into fOrce OR sevessevetceseess &5 8IIONE
the parties which have accepted it by that date. For each government sccep~
ting the Arrangement after that date it shall enter into force on the
thirtieth day following the date of such acceptance.

Internal procedures

6. Each signatory shall take all necessary steps, of a general or
particular character, to ensure, not later than the date of the entry into
force of this Arrangement for it, the conformity of its laws, regulations
and administrative procedures with the provisions of this Arrangement.

7. [Each signatory shall inform the Committee of any changes, in its lews
and regulstions relevant to this Arrangement and in the administration of
such laws and regulations.

8. Each signatory shell report to the Committee annually on the
administration of its laws end regulations relevant to this Arrangement
giving summaries of the cases in which countervalllng measures have been
taken definitively.

Amendments

9. This Arrangement may be amended any time. Any decision to amend this
Arrengement shall be taken [by a two-thirds majority] of the signatories

to this Arrangement and shall become effective, for the signatories
accepting the amendments, upon acceptance by [two thirds] of the signatories
which have accepted the Arrangement and thereafter for each other signatory
upon ibs acceptance of the amendments.

Withdrawal

10. Any signatory may withdraw from this Arrangement. The withdrawal shall
take effect upon the expiration of ninety days from the date on which the
written notice of withdrawel is received by the Director-General to the -
CONTRACTING PARTIES to the GATT. The Director~General shall promptly inform
each signatory. Any signatory may, upon receipt of such information,
‘request an immediate meeting of the Committee.
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Non—-application

11. This Arrangement shall not apply as between any signatory accepting
this Arrangement or government acceding thereto, if at the time of
acceptance of the Arrangement or of Accession thereto, a signatory of -
the Arrangement or the acceding government does not consent to such
‘application. '

Annexes

12. The Annexes hereto constitute an integral part of this’Arrangement.
Becretariat

13.. This Arrangement shall be serviced by the GATT secretariat.

Deposit

14. This Arrangement shall be deposited with the Director-General to the
Contracting Parties to the GATT, who shall promptly furnish a certified
copy thereof and a notification of each acceptance thereof pursuant to’
paragraph ..... or of each Accession thereto, pursuant to paragraph .....
tc each signatory of the Arrangement.

Registration

15. This Arrangement shall be registered in accordance with the provisions
of Article 102 of the Charter of the United Nations.

Done at Geneva thiS eeveveceneseeees QB OF vveenesvesen.. nineteen hundred
and Seventy es.cvecsesseacsy in & single copy, in English, French and
Spanish languages, each text being authentic.
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Annex A

Illustrative List of Export Subsidies®

Currency retention schemes or any similar practlces vhich involve
a bonus on exports or re~exports. :

Internal transport and freight chargeq on export shlpments on tnrms
more favourable than for domestic sh:pments._ : e o

In respect of deliveries by governments or governmental agenc1es of
raw materials for export business on different terms than for o
domestic business, the charglng of pr:ces below. world prlces.

The full or partial exemptlon, remission or deferral, speclflcdiiy
calculated in relation to exports, of direct taxesl or social welfare
charges paid or payable by 1ndustr1al or commercial enterprlses.z]

[In lieu of paragraph {d) and its footnote s the following paragraph would

(e)

(£)

- be added at the beginning or the end of the text:

The relationship of direct tax practices to export trade and pricing,
and to Article XVI of the General Agreement, has been a subject of
concern to many signatories to this Arrangement. It is agreed that
the Contracting Parties should examine practices and GATT findings in
this area with a view to supplementing this list and formulating
comprehensive recommendations for adoption and 1mplementatlon by

signatories. }

The allowance of special deductions directly related to exports or
export performance, over and above those granted in respect to
production for domestic consumption, in the calculatlon of the base
on which direct taxes are chargbd.

The exemption or remission, in respect of exported goods of indirect
taxest in excess of those actuslly levied on the same goods if sold
for internal consumption.

%*[The text of an EC reservation in favour of Ireland remains to be

drafted. ]
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1(e)

(h)

(3)

[(x)

The remission of prior stage indirect taxes on goods or services used
in the production of exported goods in excess of the remission of like
prior stage indirect taxes on goods or services used in the production
of the same goods if sold for internal consumption; provided, however,
that prior stage indirect taxes may be remitted on exported goods even
when not remitted on the same goods sold for internal consumption, if
the prior stage indirect taxes are levied on components that are
physically incorporated (making normsl allowance for waste) in the
exported product. ]

The remission or draw-back of import chargesl in excess of those
actually levied on imported goodsthat are physically incorporated
(meking normal allowance for waste) in the exported product;

provided, however, that in particular cases & firm may use a quantity
of home market goods equal +%o, and having the same quality and
characteristics as, the imported goods as a substitute for them in order
to benefit from this provision if the import and the corresponding
export operations both occur within & reasonsble time pericd, not to
exceed one year.

‘The provision by governments (or special institutuions controlled by

governments) of insurance or gusrantces against increases in the costs
of exported products at premium rates which are manifestly inadequate
to cover [over a long-term period consistent with commercial principles
the] [the long-term] operating costs and losses of the insurance or
guarantee programmes .3 .

The provision by govermments (or special institutions controélled by
governments) of export credit [or exchange risk| guarantee or insurance
programmes at premium rates which are manifestly inadequate to cover
[over a long-term period consistent with commereial principles the]
[the long-term] operating costs and losses of the programmes.

The grant by governments (or special institutions controlled by [and/or
acting under the authority of ] governments) of export credits at rates
below those which they have to pay in order to obtain the funds so
employed, or the payment by them of all or part of the costs incurred
by exporters or financial institutions in obtaining credit, insofar

as they are used to secure a material advantage in the field of export

- credit terms.

Provided, however, that if & signetory is & party to an international

undertaking on official export credits to which at least [twelve]
original signatories™ to this Arrangement are parties as of

1 January 1979 (or a successor undertaking which has been adopted by
those original signatories), or if in practice a signatory applies the
interest rate provisicas of the relevant underteking, an export credit
practice which is in conformity with those provisions shall not be
considered an export subsidy prohibited by this Arrangement.
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Notes:

IFor the purpose of this Arrangement, the term "direct taxes" shall
mean taxes on wages, profits, interests, rents, royalties, and all other
forms of income, and taxes on the ownership of real property. [The term
“import charges” shall mean tariffs, duties, border tax adjustments in
lieu of indirect taxes, and other fiscal charges levied on imports.] The
term "indirect taxed' shall mean sales, excise, value added, franchise,
stamp, transfer and personal property toaxes, and all taxes other than
direct taxes and import charges.

[2

} (i) The signatories reaffirm the principle that prices for goods in
transactions between exporting enterprises and foreign buyers under their
or under the same control should for tax purposes be the prices which
would be charged between independent enterprises acting at arm's length.
Any signatory may draw the attention of another signatory to administrative
or other practices which may contravene this principle and which result in
a significant saving of direct taxes in export transactions. In such
circumstences the signatories shall [normally] [where appropriate]

attempt to resolve their differences using the facilities of existing .
bilateral tax treaties or other specific international mechanisms , without
prejudice to the rights and obligations of signatories under the General
Agreement , 1nclud1ng the right of consultation crested in the precedlng

sentence.

(ii) The signatories recognize that major conceptual and practical
difficulties stand in the way of full implementation of paragraph (d).
Accordingly, the Contracting Parties, recognizing the principles noted
in sub-paragraph (i), will convene & working party, -as soon as practicable
to study different direct tax systems and the scope for harmonizing their
impact on trade flows.

(iii) The signatories agree that the panel findings references in
GATT documents L/4b22, L/LLk23, L/LL2Lk and L/LL25 shall be re-examined in
light of paragraph (d) and this note during the deliberations of the
special session of the Committee of Signatories. .

(iv) Pending the deliberations of that session, the signatories
agree not to introduce measures in contravention of the principles of
paragraph (d), and to examine methods of bringing their exlstlng measures
into compliance with paragraph (d) within a reasonable period of time,
bearing in mind the need to make correlative adjustments elsewhere in
their tax systems in order to accommodate firms which have come to rely
on existing measures. ]

3The signatories asgree that nothing in this paragraph shall prejudge
or influence the deliberations of the panel established by GATT
decision .
hAn original signaotry to this Arrangement shall mean any signatory
which adheres ad referendum to the Arrangement on or before 31 March 1979.



MIN/NTM/W/210
Page 28

TABLE OF CONTENTS
Page
Preamble
I. Application'of Article VI v v v v v v oo 0 e e e e e }  F2
A. Domestic procedures and related matters - . . . o o .
B L] Consulta’tions L] . L v .I . . L] . .. l. - o ' . . Ll . L] .
c. Tmposition of countervailing duties . « o « o o v o .

D.  Provisional MeASUIES + v + o « « 4 o 4 4 4 4 0. e

E. Retroactivity .« « « v o o v v v v v e e e e e e

0 O O o8 W W

F. Determination Of ANJUTY ¢ v v i v et e e e e e e
IT. Application of Article XVI . v v v v v v e v v o o w oo . 12

A. Notification of subsidies . . . . . . w0 o o0 ... 12
B. Subsidizs — General ProvisionNs . « «.o « o o o » ,', .12

C. Export subsidies on products other than certain :
: primary products . o o ¢ o ¢ e 4 4 s e s 0 s o« s s 13

D.  Export subsidies on certain primary products . . . . . 1k
" E. Subsidies other than export subsidies . . . . .. .. 15
F. Consﬁltétions e e O 1

G. Conciliation, dispute settlement and authorized
Countermeasures ) ° 3 . L3 . . L3 . . . ! . . [ » . ¢ o 17

IIT. Application of Article XKIIIT  « v 4 « v v v v v v oo . o 18

A. Comciliation v v v 4 o v v v w i e e u e e . ... 18

B. Disputéisettlement I £
IV. Committee oflﬁignatories C R LI ER IR 20
V.f Develépihg countries . . . . S e e e e e e e . 21
VI. ,State-cbhﬁrolled cconomy countries . . . . . . ._;'. ;‘.‘fA 22
VII. Final'prdvisions . . ,'.3; . T -

Ammex A Tllustrative List of Export Subsidies . . . . . . 25



