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Note by the Seeretariat

1. At its meeting of 24-26 April 1978, the Sub-Group on Dairy Products
requested the secretariat to preparce before its next meeting a note listing the
legal problems which might be raised on the occasion of the negotiation of the
draft arrangement regarding the ualry products sector, and any solutions which
mlght be found thcreto.

2. This note attempts;uo’meet’that request. Quite probably, of cours;, not,
all the legal problems which might arise are dealt with and it will be for
delegations members of the Sub-Group to vpoint out any gaps in this unalys1s.
This note hus been prepared on the basis of the draft arrangement ineluded in
document MTN/DP/W/27/Rev.3, because the fourth revision of this document head
not yet becn completed. It doés not secm, at first sight., that the legal
problems rzised by the fourth revision differ in nature from thosce which are
discussed in this note. ‘ '

3. Lastly, this document has been prepared under the sole responsibility of

the secretariat. The current multileteral negotiations, becouse of theil

generality, give rise to problems on many points on which the CO“WR\CTIIG P/RTIES
the avthority competent to interpret the Genersl Agreement, have never had to

rule in the past, either beccuse these problems were never reised cr because

they are ccmpletely new.

4,  This note will denl successively with:

(n.) precblems reloting to concessions,

(b) problems rclating to settlement of disputes,

(¢) problems relating to possible varisble participation in vorious
instrunents established under the Arraongement,

problems relating to the durntion of the frranzement,

Pal

e) problems relating to the decision-miking process. in the orgens of
the Arrangenent.’ '
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I. Prcblems relating to concessions

7.4 5 . . . .
{A) Probleus relating to the recording of concessions

5. These problems orise from Article VI of the Arraeng ement , Article VII
of Annex 1, Article VII of Annex 2, Article II of Annex 3 nnd Article I of
Annex L, considered in conjuncticn with parcgraph 4 of Article IX of the
Arrongement. They moy be briefly described in the following terms: some
governuents wish to include the concessiens on toriff and nen-tariff
measures cxchonged in the dairy products sector as a whole within ths bedy
of the Arrangement itself, and more specifically in the annexes to the
Arrangement . the text as a whole (five parts plus the annexbs) being in
turn annexed to the Final Act (.....). Other gnvernmunts Would wish these
concessions to be directly incorporated in the =chedulbs.4nnexed to the
Genereal Agreement but would not obgoct to their being slso included, for
purely infornz tlonal purposes, in the annexes to the Arra angement .

8. It does not seem, as one analyses the problem, that one or the othur

of these recording methods involves any difference from the legal point of
view, Whether the concessicns are reccorded in the schedules annexed to the
Gensral Agreement or in the annexes to the Arrancement -the Arrangement itself
to be annexed to the Final Act (.....) - this does not involve any modifica-
tion as regerds the rights and obligations under the various provisions of
the General Agreement governing the legal régime applicable to these
concessions, in particular Articles II and XXVIII of the General Agreement.
In order to avoid ony uncertainty in this respect, it would be useful to
indicate in the annexes to the Arrangement,{in thc event that the

concessions were set forth only in the annexes) that ‘any schedule annexed

to the Arrangement relating to a contracting party shall become a schedule of

that contracting party annexed to the General lgreement as from .....”".

T. It should be clear that all the concessions extended by en individual
contracting party. although scattered in various lezal instruments constitute,
together, the schedule relqtlnﬁ to that individual contractlng perty. Hence,
as regards “the view which Has been expressed concarning the OSolblllty

of repatrl ating to the annexes to the Arrangement all or ﬁart of the
concessions concerning the dairy products sector which had been negotisted

in the past and are now scettered in various protocols, the solution

proposed in naragraph 6 above does not bring out the usefulness of such a
step. In eny case, these past concessions would remaln listed in the
schedules in which they appear ot present. This being so, it would also

be possible to record them in the annexes to the Arrangement and. if necessary
to mention in the Arrangement any specific provision which the Sub-Group might
wish to introduce as regards thcse concessions. '
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{B) Problems relating to non—tariff concessions

8. It appears that nothing in Article II of the General Agreement would
prevent the recording of non—teriff concessions in the schedules. 'In fact,
while many paravraphs, including paragraph 1(b) refer to - "duties or charges
of any kind" s paragrap h 1(a) of that Article refers to “treatment"

accorded to “commerce’ and the inclusion of non-tariff concessions in the
schedules does not seem to require any specific method of recording or any
amendrient to Article II of the General Agreement.

9.  As regsrds the problem es to whether the minimum (or maximum) price
oblizations set forth in Articles III: 1 and VI of Annex 1 and Articles III:1
and VI of Annex 2 to the Arrangement can be regarded as non-tariff
‘econcessions in the same way as the concessions ineluded in Annex 1
Article VII, Annex 2 Article VII, Annex 3 Article II or Annex 4 Article I,
this is probably a matter of convenience. But it does not seem desirable,
in particular, to rule that such obligations are an integral part of Part I
of the General Agreement (under Article II:7 of the General Agreement), as
this would carry preposterous consequences: for example, it could be argued
that any modification of the minimum price under the Arrangement should
require the unanimity of the CONTRACTING PARTIES. The obligations and the
concessions remain distinct because of irreconcilable differences as to
their specific nature which would make any attempt at assimilatb tion. qulte
uncertain. In any case, it does not seem that the objective aimed‘at by
some members is 'a legal assimilation of these instruments but more slmoly
to include the obligations and the concessions in a system of eq11vqlpnces,
because the obligations and the concessions contribute to ensuring and
maintaining the overall btalance of advantages which each participant can
exprct ‘to reap from the negotiations.

10. A “system of equivslences” may be established, either in the context
of the Dairy Arrangement alone, or in the overall balance of the final
package of the Toxyo Round. In either case, provision has to be made for
the protection of this balance and, if necessary, for its restoration.
Such provisions will be different from one situation to the other.

The following situations may occur:

{i) A participant may not be able to maintain its genersl obligations
under the arrangenent.

A situation comparable to Article XIX or Article XXITII of the GAIT
occurs and the other participants in the Arrangement should
eventually have the possibility of suspending substantially
equivalent concessions or other obligations under the Arrangement.
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As such suspensions will be done on a selective basis contracting
parties not participating in the Arrangement will not be affected.
The surveillance of any action taken in this regard should
therefore be with the Dalry Council. If the Arrangement
constitutes a balance in itself the suspension of concessions
should be limited to the concessions annexed to the Arrangement.
Otherwise, if the overall balance is to be found in the final
results of the MIN, the suspension of any substantially equivalent
concessions would seem appropriate.

(ii) A participant mey wish to withdraw or renegotiate a concession
annexed to the Arrangement. As these conces=ions constitute
part of the GATT schedule the normal prov131ons of Article XXVIII
of the GATT apply.

(iii) A participent may withdraw from the Arrangement. The‘first point
to be made is that any tariff or non-tariff concessions granted
by the participant and annexed to the Arrangement form part of
its GATT schedule and are therefore not affected by its withdrawal
‘from the Arrangement. In case such a participant would wish to
withdraw or modify any of these concessions the normal procedure’
under Article X¥VIII of the General Agreement should be followed.
As regards the other participants, their obligations under:the
Arrangement vis-g@-vis the withdrawing participant lapse auto-
matically. On the other hand, to the extent that other partici-
pants have paid tariff or non-tariff concessions for the
participation of the withdrawing participant. such concessions
form part of the GATT schedule of the individual participants and
do not lapse. To overcome this problem provision should be made
in the Arrangement enabling any of the other participants to seek
recourse to Article XXVIII of the Genersl Agreement leading
eventually to the withdrawal of substantially equivalent
concessions initially negotiated with the withdrawing participent.

11. Non-tariff concessions also raise a specific problem as to whether it
is possible to include under the Generel Agreement concessions relating to
measures maintained by participants in breach of varicus provisions of the
General Agreement. It wow.d seem that the solution of this problem could
derive less from legal cor siderations prop;rly speaking than from
considerations of conveni ice.
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12, First, as regards measures the legality of which has simply been
questioned but in respect of which the CONTRACTING PARTILS have never made
a firm ruling, it would seem that, in the absence of any explicit mention
in the 'General Agreement, one could conclude that acceptance by partici-
pants of these concessions relating to such measures at the time of
signature of the:instruments resulting from the multilateral trasde negotia-
tions confers upon those concessivns the same legal validity as the validity
of concessions relatlng to measures the legality of which with regard to
the -General Agreement has never been challenged. As regards the concessions
relating to measures whereby one or several contracting parties evade
obllgatlons deriving from the General Agreement, it should be concluded

that snnexing such concessions to the General Agreement would in no way
prejudice the question of their consistency with the GATT provisions.

13. The particular modalities of non-tariff concessions referred to as
"concerted disciplines" do not seem to raise any specific legal problems,
in particular in relation to Article I of the General Agreement. It has
been & constant tradition that concessions are deemed to apply to a specific
item and not to a given country. In any case, & number of such concessions
already exist in the schedules annexed to the General Agrcement The
situation would be different if a non-tariff concession of the "concerted
discipline” type operated sc as 10 make it possible for only one or several
participants, and 1mposs1ble for others, to benefit from the advantage
resulting from that concession.  Quite clearly, such a concession carrylng
dlscrlmlnatory consequences would not be valid under the General Agreement.

II.'-Legal;problems relating to settlement of disputes

14. The problem of the settlement of disputes is being negotiated under
Part I, Article IV:5 and 6 of the Arrangement. The first sentence of -
paragraph 5 establishes, in respect of the dalry products sector as defined
in Article II of the Arrangement, & procedure similar to that laid down in
Article XXII:1 of the General Agreement. The second sentence of paragraph 5
establishes a procedure similar to that of Article XXII:2 of the General
Agreement. Article IV:6 of the Arrangement refers back to the procedure of
Article XXIII of the General Agreement.

15. Flrst, one cannot say that recourse to the procedures of Article IV:5

of the Arrangement is optional or dlscretlonary. The fact that this special
recourse has been provided for in the Arrangement reflects the intention of
the members of the Sub-Group that the procedure should be followed before .
recourse shall be hed to the normal GATT dispute settlement procedures in
accordance with paragraph 6. However, according to the provisions of para—
graph 4 of Article IX esch participant maintains its right to resort directly
to the provisions of Articles XXII or XXIII of the General Agreement without
invoking the procedure provided in the Arrangement. In any case it should
be made explicit that once the procedure under paragraphs5 and 6 of Article IV
of the Arrangement has been completed, the participant who wishes to have
recourse to the normel GATT procedures has fulfilled the requirements of
Articles XXII:1 and XXIII:1 of the General Agreement.
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16, It remains, however, that the final wording of Article IV:6 of the
Arrangement would have to take account of the need to afford participants
that are not contracting parties an opportunity to settle their
‘differences. To this end,; some wording along the lines of Article XXIII
of the General Agreement will be needed. The more general case of the
situation of participants that are not parties to the General Agreement is
dealt with in paragraphs 18 and 19 hereafter.

III. Problems relating to variable ﬁarticipaxion

17. While it appears that the nost important countries will probabl
participate in the whole of the Arrangement, it is nonetheless prcbable that
a nunber of countries will participate in some parts only, for ingtance in
some protocols but not others. It will naturally be for these latter
countries to make whatever reservations they consider necessary upon
signing the Arrangement, such reservations to be approved by the other
Darulclpants.

18. The general case of participants which are not parties to the General
Agreement could be dealt with through the inclusion in Article IX:5 of the
Arrangement, dealing with acceptance, of a provision under which ‘‘any
government which is not a contracting party to the General Agreesment on
Tariffs and Trade, or has not accedasd provisionally to that Agreement, may
accede to this Arrangement on terms to be agreed between that government

and the partchPants to this Arrangement'’.

19, It should be mentioned in this respect that if concessions granted

by participants which were not parties to the General Agrecment were
included in an Annex to this Arrangement, these concessions., contrary to
those exchanged between participants which are parties to the General
Agrcement, could not be annexed to the General Agreement and be an integral
part of Part I. However, it would appcar possible to insert the following
in the Final Provisions: "The trade relations between the participants. as
regards products covered by Article II of the Arrangement, shall be based
on the General Agreement and a schedule ennexed to this Arrangement
relating to & non-contracting party is for the purposes of thls ﬁrrsngement
-considered to be a schedule annexed to the General Agreement,

IV; Problems relating to the durction of the Arrangemnent

20, The validity of the Arrangement is not limited in time by the
provisions of Article XiIX nor by the principles approved by the Economic
and Social Council of the United Lations irn Resolution No. 30{IV) of

28 March 194T, which constitutes merely a guideline which the participents
may refrain from applving to the Arrangement. Moreover, Article ¥X(h)
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provides specifically for the possibility of submitting an international
cormodity agreement to the CONTRACTING PARTIES, An Arrangement attached .
to the Final Act (.....) is so submitted and thereby approved by the
CONTRACTING PARTIZS. To this effect, it would suffice if no specific
mention of “the duration of the Arrangement were made in the Final
Provisions or elsevhere.

V.  Problems relating to the decision-meking process in the various
orzans of the Arrancement

21. The desire has been expressed in the Sub~Group that the various
menagement bodies of the Arrengement should reach their decisions by
consensus. It is suggested that the following be included in

Article VIII:1 and 2 of the Arrangement: ~“The Council (or the Committee)
shall reach its conclusions by agreement, The Council shall be deemed

to have agreed on a matter submitted for its consideration if no member of
thz Committee formally challenges its conclusions. A conclusion shall be
deemed to have been challenged if a country which does not consider it
acceptable snnounces its intention of invoking Article IV:5 or Article IX:5
of-the Arrangement .



