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ARTICLE XXV:5 (WAIVER-POWER)

Note by the Secretariat

1. As requested by the Negotiating Group on GATT Articles, the Secretariat
has prepared the following background note on Article XXV:5, the provision
which gives the CONTRACTING PARTIES the power to waive obligations under the
General Agreement. The note analyzes the scope of the waiver power (Part
I), the relation between Article XXV:5 and other provisions of the General
Agreement (Part II) and the waivers granted by the CONTRACTING PARTIES (Part
ITII). A list of the wailvers granted since 1948 is contained in the Annex to
the note.

I. SCOPE OF THE WAIVER POWER

A general walver power was provided for in the United States 1946
"Suggested Charter for an International Trade Organization" (Article 55:2),
the Havana Charter for an International Trade Organization (Article 77:3)
and 1n the various drafts of the General Agreement (for iInstance
Article XXII of the New Work draft, EPCT/34/Rev.l, p. 78). The waiver power
given to the CONTRACTING PARTIES in Article XXV:5 of the General Agreement
is defined as follows:

"In exceptional circumstances not elsewhere provided for in this
Agreement, the CONTRACTING PARTIES may waive an obligation imposed upon
a contracting party by this Agreement; Provided that any such decision
shall be approved by a two-thirds majority of the votes cast and that
such majority shall comprise more than half of the contracting parties.
The CONTRACTING PARTIES may also by such a vote

(1) défine certain categories of exceptional circumstances to which
other voting requirements shall apply for the waiver of
obligations, and .

(1i) prescribe such criteria as may be necessary for the application of
this paragraph".

It was agreed among the drafters that the waiver power should apply to.
all obligations (London Report, p. 22). A GAIT Working Party confirmed this
interpretation in 1953:

"The Working Party is of the view that the text of paragraph 5(a) of
Article XXV is general in character; it allows the CONTRACTING PARTIES
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to wailve any obligations impesed upon the contracting parties by the
Agreement i1in exceptional circumstances not provided for in the
Agreement, and places no limitations on the exercise of that right. In
this connection, the Working Party noted that the report of the First
Session of the Preparatory Committee of the Havana Conference, referred
to in the statement of the Czechoslovak representative, states with
respect to the analogous provision of the Charter that 'it was finally
agreed that all the obligations undertaken by members ... should come
within the purview of this general provision'. The Report does not
contain any other agreed statement on the scope of the Article" (BISD
1s/2).

At the Tenth Session, the representative of one contracting party put
forward hils Government's objections to the granting of waivers from
obligations under Part I of the General Agreement. The Intersessional
Committee considered the matter on the basis, inter alia, of a note by the
Secretariat (L/403) and in its report (L/532) recommended that the
CONTRACTING PARTIES should affirm their intention to proceed with caution in
considering requests for a waiver from obligations in Part I or from other
important obligations of the Agreement, and to take appropriate measures to
safeguard the interests of contracting parties. In response to this
recommendation the CONTRACTING PARTIES took in 1956 the following decision:

ARTICLE XXV - GUIDING PRINCIPLES TO BE
FOLLOWED BY THE CONTRACTING PARTIES IN
CONSIDERING APPLICATIONS FOR WAIVERS FROM
PART I OR OTHER IMPORTANT OBLIGATIONS OF THE

AGREEMENT :

Procedures adopted on 1 November 1956

(a) Applications for waivers from Part I or other important
obligations of the General Agreement should be considered only 1if
submitted with at least thirty days' notice. It is recognized,
however, that i1in exceptional cases calling for urgent action this
requirement may, by general agreement, be relaxed.

(b) In the interval afforded by such notice, the applicant
contracting party should give full consideration to representations
made to it by other contracting parties and engage in full consultation
with them.

(c) The CONTRACTING PARTIES when examining an application should
give careful consideration to any representations that such
consultations had proved unsatisfactory, and in general should not
grant an application in cases where they are not satisfied that the
legitimate interests of other contracting parties are adequately
safeguarded.

(d) Any decision granting a waiver should include procedures for
future consultation on specific action taken under the waiver and,
where appropriate, for arbitration by the CONTRACTING PARTIES or
through appropriate intersessional machinery if the matter should arise
while the CONTRACTING PARTIES are not in session.



MIN.GNG/NG7/W/18
Page 3

(e) Any such decision should also provide for an annual report
and, where appropriate, for an annual review of the operation of the
walver.

The CONTRACTING PARTIES have never defined the terms 'in exceptional
circumstances”" in Article XXV:5; however some working parties established
to examine waiver requests referred to them.

The Working Party report, adopted in 1970, on "Greece - Preferential
Tariff Quotas to the USSR" states:

"The Working Party, with the exception of one member, expressed serious
concern over the action taken by Greece which had led it tn request a

waiver from its obligations under Article I. The members concerned
considered that the question of principle and precedent was of utmost
importance. While expressing sympathy for and understanding the

difficulties encountered by Greece, they were not convinced that
exceptional circumstances as required under Article XXV:5 existed and
therefore were opposed to granting of a waiver. In their view, Greece
should consider terminating the Special Protocol or extending the
tariff concessions on a most-favoured-nation basis, at an early date.”

(BISD 185/179).

The Working Party report, adopted in 1984, on "United States Caribbean
Basin Economic Recovery Act" records the following views:

"Some members stated that in their view the exceptional circumstances
referred to in paragraph 5 of Article XXV had not been established. A
deviation from the m.f.n. principle on the basis of pgeographical and
non-economic considerations had to be well justified. These members
considered that compliance with the criteria specified in paragraph 3
of the Enabling Clause was per se not sufficient to warrant the
granting of a walver. One member noted that the CONTRACTING PARTIES
had not defined what constituted the exceptional circumstances referred
to In Article XXV:5 and that each contracting party would consider the
question individually when deciding how to vote on the proposed waiver.
The representative of the United States said that the exceptional
circumstances justifying the waiver were basically economic and legal:
(1) the economic recovery of the fragile economies of the region
required trade policies aimed at achieving sustained investment and
growth rates, and (ii) the CBERA established a programme not covered by
the provisions of the Enabling Clause, though consistent with its
objectives, which required a GATT framework". (BISD 315/189). '

IT. THE RELATION BETWEEN ARTICLE XXV:5 AND OTHER PROVISIONS OF THE GENERAL
AGREEMENT

A, Relationship between Articles XXV:5 and XXX

In the Review Working Party II at the Ninth Session in 1955, the
representative of Cuba asked for a legal opinion as to whether the
CONTRACTING PARTIES could grant, by the majority specified in paragraph 5(a)
of Article XXV, a wailver from obligations which a contracting party has
assumed under Part I of the Agreement even though Article XXX required for
an amendment of these obligations the acceptance by all contracting parties.
(BISD 3S/208). The Executive Secretary expressed the opinion that the
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CONTRACTING PARTIES could grant such a waiver by a two-thirds majority. The
considerations which had led the Executive Secretary to this interpretation
were subsequently presented in a Secretariat note (L/409). The note refers,
inter alia, to the following arguments:

"In the absence of any other qualification the words 'may waive an
obligation' (Article XXV:5(a)) must refer to any obligation under the
Agreement. If the drafters had intended this power to be limited to
Parts II and III of the Agreement it would have been a simple matter to
include such a qualification. This was not done."

"The phrase 'Except where provision for modification is made elsewhere
vo.' (Article XXX:1) provides a clear exception for action taken under
the provisions of Article XXV:5(a), for -

(i) 4if the waiver of an obligation in Part I is not considered to
represent a 'modification' it can hardly be a change that would
require the application of the amendment procedure; and

(ii) if such a waiver is considered to be a 'mbdification', this phrase
provides an explicit exception from the unanimity requirement for
amendment for Part I."

"The report of the First Session of the Preparatory Committee for the
ITO shows that the application of the waiver provision to all the
provisions of the Charter was not accidental but the result of careful
deliberation (see the discussion recorded in the report of the First
Session on page 22)'".

"In the Tariff Agreement Committee there was a lengthy discussion on
the wunanimity provision in the new amendment article and its
relationship to those other provisions under which obligations in Part
I might be modified without a unanimous vote. This discussion is
recorded on pp. 4-33 of document E/PC/T/TAC/PV/15. ... the discussion
that took place shows that the Committee was well aware of the possible
effect of the unanimity provision on other provisions in the Agreement
and adopted the exception in Article XXX specifically to prevent any
conflict from arising." '

"The CONTRACTING PARTIES have previously considered the issue discussed
in this memorandum and have declded that the waiver provisions of
Article XXV do apply to Part I of the Agreement.'

"From the above analysis it appears =

(a) that the CONTRACTING PARTIES intentionally made a distinction in
the Agreement between an amendment and a waiver granted in exceptional
circumstances; .

(b) that they made an effort to avoid the possibility of conflict
between Article XXX and other Articles by writing an exception in
Article XXX;

(¢) that they explicitly decided that the provisions of
Article XXV:5(a) may be applied to any obligation under the Agreement;
and
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{d) that they have, In many cases, granted:waivers of obligations of
Part I by less than a unanimous vote.'

B. Relationship brtween Article XXV:5 and the "Enabling Clause"

In its reques:; for a waiver for the Caribbean Basin Economic
Recovery Act (CBERA) the United States referred to footnote 2 of paragraph 2
of the "Enabling Clause'" (BISD 265/203) and Article XXV:5., (L/5573). 1In
reply to a question, the referencc to the Enabling Clause was explained by
the United States as follows: ‘

"The United States has dinterpreted 'the GATT provisions for joint
action’ in footnote 2 of paragraph 2 of the Enabling Clause as
referring to provisions of the GATT, including the general waiver
provision contained 1in paragraph 5 of Article XXV which deals with
joint action by contracting parties. It was for this reason that -the
United States cited both footnote 2 of paragraph 2 of the Enabling
Clause and paragraph 5 of Article XXV in its wailver request.'" (L/5620)

The 1984 Working Party report, adopted in 1984, on the United States -
Caribbean Basin Economic Recovery Act notes:

"At the request of the Working Party, the representative of the
secretariat described the secretariat's understanding of the meaning of
footnote 2 of paragraph Z2° of the Enabling Clause. In brief, the
Enabling Clause provided authority or cover only for the kinds of
preferential treatment described therein. Footnote 2 of paragraph 2 of
the  Enabling Clause recognized that there could be other situations
involving preferential treatment not falling within the scope of
paragraph 2 which the CONTRACTING PARTIES might wish to cover under the
GATT provisions for joint action. The provisions in question could not
be those of Part 1V, including Article XXXVIII thereof, as these did
not .provide authority for preferential treatment. The joint action
envisaged had to be in terms of paragraph .5 of Article XXV irrespective
of whether this was specifically mentioned or not" (BISD 31S/189). :

c. Relationship between Article XXV:5 and XXIII

Some waiver decisions explicitly declare '"that this Decision shall
not preclude the right of affected contracting parties to have recourse to
the appropriate provisions of Article XXIII" (see e.g. BISD 35/32, 35;
85/31, 33). Other waiver decisions include special consultation and dispute
settlement provisions without explicit reference to Article XXIII (see, e.g.
BISD 7s/37, 39; 8s/29, 31; 10s/51, 53).

III. THE WAIVERS GRANTED BY THE CONTRACTING PARTIES

The CONTRACTING PARTIES have taken so far 61 decisions with an explicit
reference to Article XXV:5. These decisions are listed in the Annex.

Some decisions of the CONTRACTING PARTIES do not indicate the legal
basls on which they are taken. For instance, the 1968 decision of the
CONTRACTING PARTIES on the Trade Expansion and Economic Co-operation
Agreement between India, the United Arab Republic and Yugoslavia does not
state on which legal basis the permission to implement the Agreement
notwithstanding the provisions of Article I:l was granted (BISD 16S/17). 1In
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the Working Party which examined this Agreement the representatives of the
participating countries took the view that the Arrangement was consistent
with Part IV of the General Agreement while other representatives considered
that Part IV did not override the obligations in the other parts of the
General Agreement and that a waiver was therefore required (BISD 165/87).
The fact that Article XXV:5 was not mentioned in the decision reserved the
contracting parties' positions on this point. This decision and other cases
in which the CONTRACTING FARTIES waived obligations without an explicit
reference to Article XXV:5 are not listed in the Annex.

Of the 61 waivers listed in the Annex, 57 were granted to individual
contracting parties and 4 to a defined group of contracting parties. In
most cases, the CONTRACTING PARTIES waived obligations under Article I (22
cases) or Article II (28 cases) or both Articles I and II (2 cases). The
only other provisions covered by waivers were Article XI (5 cases) and
Article XV (4 cases). An annual reporting requirement was included in 24
cases. In 45 cases the CONTRACTING PARTIES fixed an expiry date. Of these
wailvers all but 5 expired. Some waivers, though formally still in force,
may in fact no longer be needed by the contracting parties concerned either
because the measures covered by the walver were discontinued or because they
are now covered by other decisions of the CONTRACTING PARTIES such as the
Enabling Clause.

The CONTRACTING PARTIES have never made use of their power to 'define
certain categories of exceptional circumstances to which other voting
requirements shall apply for the waiver of obligations' (paragraph 5(i)).
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