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I. Introduction

1. During its meeting held on 25 and 27 May 1987, the Negotiating Group
on Safeguards requested the secretariat to prepare a paper on the drafting
history of Article XIX and its place in GATT (MTNGNG/NG9/2, para. 30).

2. This note is prepared in response to this request. It is issued on
the responsibility of the secretariat.

II. Drafting history of Article XIX

3. The text of the General Agreement is based on the Charter for an
International Trade Organization of the United Nations (The Havana Charter)
drawn up by the Preparatory Committee of the United Nations Conference on
Trade and Employment. The first draft of the Havana Charter was submitted
by the United States to the opening session of the Preparatory Committee,
held in London in October 1946. Article 29 of that draft contained
provisions for "Emergency Action on Imports of Particular Products"'.
These provisions were modelled on corresponding provisions in the
Reciprocal Trade Agreement of 1942 between the United States and Mexico.
The 1945 congressional debate on the law that authorized the United States
to join GATT had decided that an "escape clause" was necessary in all
treaties involving the granting of concessions by the United States so that
these could be renegotiated if situations of an emergency character arose.

4. The escape clause became Article 34 of the draft that emerged from the
London-meeting in October 1946. Three additional elements were included.
The first relates to ".... a product which is the subject of a concession
with respect to the preference ..." which eventually became Paragraph 1(b)
of Article XIX. The second is the exemption of "prior consultation" under
"critical and exceptional circumstances". The third concerns the degree of
retaliation in "serious cases", when the Organization "may authorize an
affected Member to suspend concessions or obligations in addition to those
which may be substantially equivalent to the action originally taken".

Text in Annex I
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5. The London draft was discussed in New York in January and
February 1947 and in Geneva during May to August 1947. Article 34 of the
New York draft became Article 40 of the Geneva draft. Paragraph 1 was
divided into 1(a) and 1(b) with the latter specifically referring to "any
product which is the subject of a concession with respect to a preference".
Paragraph 3 was also divided into 3(a) and 3(b), with 3(b) specifically
referring to actions taken without prior consultation. Paragraph 4 was a
new paragraph concerning actions vis-A-vis non-Members.

6. The Geneva draft was submitted to the Conference held in Havana
between November 1947 and March 1948. Fifty-three of the fifty-six states
participating in the Conference signed the Final Act. Article 40 of the
Final Act was taken without any substantive change from the Geneva draft.

7. Governments participating in the drafting of the Charter also drew up
the General Agreement on Tariffs and Trade, which came into force before
work on the Havana Charter was finished. It was during the New York
meeting in early 1947 that a decision to include the escape clause in the
text of the GATT was made. Subsequent changes in that clause in the
New York and Geneva ITO drafts were carried over into the General Agreement
which was signed on 30 October 1947. Article XIX corresponds to Article 40
of t'hp Havana Cherter, but changes in Article 40 made during the Havana
Conference were not carried into the GATT. Hence, Article XIX of GATT
differs from Article 40 of the Havana Charter in several minor ways. The
first difference is the absence of the word "relatively" between "such" and
"increased quantities" in Paragraph 1(a) of Article XIX. The second is the
use of the word "critical" in Paragraph 2. In the Havana Charter, the
words "of special urgency" were used. The third difference is the absence
of Paragraph 4 in Article XIX of GATT.

8. When it became clear that the Havana Cherter would not come into
effect the 1955 Review Session was held to see if any changes were required
in the text of the General Agreement. The only change in the text of
Article XIX was the substitution of "concessions or other obligations" for
"obligations or concessions" in sub-paragraphs 3(a) and 3(b). The
amendment came into force in October 1957.

III. The Place of Article XIX in the GATT

9. Article XIX is one of a number of safeguard provisions in the General
Agreement which permit contracting parties, subject to specific conditions,
to re-impose trade barriers otherwise prohibited by the Agreement. It
permits the imposition of tariffs and quantitative restrictions otherwise
prohibited by the provisions of Articles II and XI in order to protect
domestic producers suffering, or threatened by, serious injury. The
Article is of more importance for some contracting parties than others, its

1Text in Annex II
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importance depending on a number of factors, for instance whether the
contracting party in question had a large schedule of tariff concessions
or whether it can justify quantitative restrictions under other GATT
provisions, such as those permitting restrictions for balance-of-payments
purposes. The General Agreement, and in particular Articles II and XI on
the one hand and Article XIX on the other, is a balance between the need to
provide the stability necessary for decisions relating to investment and
international trade and the flexibility necessary for governments to accept
international obligations.

10. Other safeguard clauses include Article. VT, which permits the
imposition of anti-dumping and countervailing duties; Article XII which
permits the imposition cf import restrictions in order to safeguard a
contracting party's external financial position and its
balance-of-payments; Article XVIII which permits contracting parties the
economies of which can only support low standards of living and are in the
early stages of development to impose tariff and import restrictions;
Article XX which permits action to safeguard public health and safety;
Article XXI which permits action to safeguard essential security interests;
Article XXVIII which permits contracting parties to renegotiate concessions
in GATT schedules; and Article XXXV which permits the non-application of
the General Agreement between particular contracting parties.

11. In recent years, the relative use of Article XIX has declined as more
safeguard actions are taken without reference to GATT rules and frequently
in contravention of these rules. The secretariat note on "Inventory of
Article XIX actions and other measures which appear to serve the same
purpose" (MTN.GNG/NG9/W/2/Rev.1), illustrates the fact that there are at
present more "grey-area" measures than Article XIX actions in force.

12. The following paragraphs analyze the Article XIX actions notified to
the GATT up to the present time. Twenty-six of these are still in force as
at 31 July 1987. These actions are listed in chronological order in
Annex III. Table 1 is a summary table showing the countries invoking such
actions, the products involved, and the period where actions were taken.
Table 2 shows the type of measures and Table 3 contains a break-down of the
duration of the measures. Tables 4 and 5 illustrate the cases of
compensation and retaliation.

(i) Countries taking Article XIX actions (Table 1)

13. Australia is by far the country which invoked the greatest number of
Article XIX actions (a total of 38 actions with 5 still in force), followed
bv the United States (27 actions with 2 in force) and Canada (22 actions
with 2 in force). Fourteen actions were taken in the name of the European
Communities, and a total of 12 actions were taken by its Member States.
There are 9 actions by the Community or its Member States which are still
in force.
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14. Of the 134 actions notified, only 7 actions were taken by developing
countries, 4 of which are still in force.

(ii) Products involved (Table 1)

15. Agriculture and food products (35 actions) represent the type of
products in which Article XIX actions were taken most frequently. The next
popular item is textiles and clothing (26 actions). Together they
constitute almost half of all the actions taken. Iron and steel
(12 actions), electrical and electronic products (9 actions) and footwear
(9 actions) are also high on the list.

(iii) Period when actions were invoked (Table 1)

16. 1970-1979 represents the period when the greatest number of actions
were invoked (47 actions). The period 1960-1969 has 35 actions and the
current period, 1980-present, so far has 33 actions. It is interesting to
note that Australia, for instance, invoked 17 and 15 actions during the
periods 1970-1979 and 1960-1969 respectively, but only 2 before 1960 and 4
starting from 1980. The pattern for the United States is different. It
invoked 11 actions between 1950-1959 and 9 actions between 1970-1979, with
relatively few in 1960-1969 and the current period. The pattern for Canada
again is different. It invoked 13 actions during 1970-1979 and very few in
the other periods. The European Communities has invoked the greatest
number of Article XIX actions daring the current period (11 actions).
Actions before 1979 were notified in the name of individual Member States.

(iv) Type and nature of measures (Table 2)

17. Measures notified under Article XIX can generally be divided into
tariff and non-tariff measures. For tariff measures, they include increase
in specific duties, increase in ad valorem duties, surcharge, surtax,
minimum value for duty, increase in compound duties, compensatory tax,
tariff quotas, etc. Cases of surtax and countervailing charges for
products imported below a minimum price have also been reported.
Non-tariff measures that have been notified include outright embargo and
ban on import licence to global quotas, discretionary licensing, import
deposit scheme, import authorization and other import restrictions. A few
actions involved both tariff and non-tariff measures.

18. A simple classification of the actions taken shows that exactly half
(67 actions) of them are tariff measures. During the period 1950-1959,
actions taken were predominantly tariff measures (80 per cent). The next
ten-year period saw the rise in the use of non-tariff measures
(45 per cent), and in the period 1970-1979, non-tariff measures constituted
the majority (70 per cent) of all actions invoked. For the current period,
the share of tariff and non-tariff measures is about equal.

19. All Article XIX actions were declared to be applied in a global
non-discriminatory manner except one action invoked by the United Kingdom
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involving television sets from the Republic of Korea. There were also a
few actions invoked by Canada and the United States which could be
interpreted as selective in their field of application in that the actions
applied to only imports under a certain export price and consequently they
affected only certain suppliers.

(v) Duration of measures (Table 3)

20. Table 3 shows the duration of actions apart from those which are still
in force. About 23 per cent of them lasted for less than a year. Almost
all of those actions involved agricultural and food products, and the
measures taken were usually increased duties for the products for a short
season. Twenty-six per cent of the actions lasted between 1 to 2 years,
and 30 per cent lasted for 3 to 5 years. Twenty-one per cent of the
measures lasted for over 5 years.

21. Some Article XIX actions were terminated after tariff bindings were
renegotiated, and a few were replaced by orderly marketing arrangements or
voluntary export restraint arrangements.

(vi) Compensation and retaliation

22. Table 4 shows the ccses when compensations were paid or offered to
parties affected by Article XIX actions taken. It shows that in the
history of GATT, there were 20 cases where compensations were paid or
offered,, usually when the actions took the form of a tariff increase. The
distribution of such cases over the period of time is extremely uneven.
There were 10 such cases during 1950-1959, 8 cases in 1960-1969 and only
1 case each in 1970-1979 and in 1980 to present.

23. The United States is by far the country which paid or offered
compensations for the greatest number of occasions (9 times), followed by
Greece (3 times), Canada and Australia (twice each).

24. With the declining number of cases for compensation over time, there
was an increasing number of retaliations taken or proposed. Table 5 shows
that there were 2 cases of retaliatory measures taken or proposed during
the period 1950-1959, 3 cases in 1960-1969, but 4 cases respectively in
1970-1979 and tne current period.

25. Compensation and retaliation seemed to be the sole concern of
developed countries. Of the 20 cases of compensation paid or offered and
the 13 cases of retaliation, only 1 case in each category involved a
developing country.

(vii) Summary

26. The following are among the points brought out by this examination of
Article XIX actions. Nearly 90 per cent of Article XIX actions were taken
by four contracting parties, namely Australia, the United States, Canada
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and the EEC. This means that developing countries, and developed countries
other than the four mentioned above, have made very little use of the
Article. Although many developing countries have been affected by
Article XIX actions, compensation and retaliation seemed to be the concern
of developed countries, particularly the United States and the EEC.
The statistics do not show any discernible trend in the frequency of
Article XIX actions, nor in the use of tariff measures as opposed to
non-tariff measures. However, it is quite clear that agricultural and food
products as well as textiles and clothing items have been popular targets
for Article XIX action, and that almost all of the actions which had very
short duration involved agricultural and food products. Although
Article XIX actions have been applied in a non-discriminatory manner, the
use of price brackets has sometimes limited the number of supplying
countries affected by the measure. Some Article XIX actions were
terminated because contracting parties have concluded bilateral or
plurilateral arrangements like OMAs and VERs.
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ANNEX I

Extract from Suggested Charter for an
International Trade Organization of the United Nations

by the Department of State, USA, September 1946

Article 29. Emergency Action on Imports of Particular Products

1. If, as a result of unforeseen developments and of the effect of the
obligations incurred under this Chapter, including the tariff concessions
granted pursuant to Article 18, any product is being imported into the
territory of any Member in such increased quantities and under such
conditions as to cause or threaten serious injury to domestic producers of
like or similar products, the Member shall be free to withdraw the
concession, or suspend the obligation, in respect of such product, in whole
or in part, or to modify the concession to the extent and for such time as
may be necessary to prevent such injury.

2. Before any Member shall take action pursuant to the provisions of
paragraph 1 of this Article, it shall give notice in writing to the
Organization as far in advance as may be practicable and shall afford the
Organization, and the other Members having a substantial interest as
exporters of the product concerned, an opportunity to consult with it in
respect of the proposed action. If agreement among the interested Members
with respect to the proposed action is not reached, the Member which
proposes to take the action shall, nevertheless, be free to do so, and if
such action is taken the other affected Members shall-then be free, within
sixty days after such action is taken to suspend on sixty days' written
notice to the Organization the application to the trade of the Member
taking such action, of any of the obligations or concessions under this
Chapter the suspension of which the Organization does not recommend
against.



MTN.GNG/NG9/W/7
Page 8

ANNEX II

The Final Act of the
United Nations Conference on Trade and Employment

held at Havana, November 1947 - March 1948

Article 40

Emergency Action on Imports of Particular Products

1. (a) If, as a result of unforeseen developments and of the effect of
the obligations incurred by a Member under or pursuant to this Chapter,
including tariff concessions, any product is being imported into the
territory of that Member in such relatively increased quantities and under
such conditions as to cause or threaten serious injury to domestic
producers in that territory of like or directly competitive products, the
Member shall be free, in respect of such product, and to the extent and for
such time as may be necessary to prevent or remedy such injury, to suspend
the obligation in whole or in part or to withdraw or modify the concession.

(b) If any product which is the subject of a concession with respect
to a preference is being imported into the territory of a Member in the
circumstances set forth in sub-paragraph (a), so as to cause or threaten
serious injury to domestic producers of like or directly competitive
products in the territory of a Member which receives or received such
preference, the importing Member shall be free, if that other Member so
requests, to suspend the relevant obligation in whole or in part or to
withdraw or modify the concession in respect of the product, to the extent
and for such time as may be necessary to prevent or remedy such injury.

2. Before any Member shall take action pursuant to the provisions of
paragraph 1, it shall give notice in writing to the Organization.as far in
advance as may be practicable and shall afford the Organization and those
Members having a substantial interest as exporters of the product concerned
an opportunity to consult with it in respect of the proposed action. When
such notice is given in regard to a concession relating to a preference,
the notice shall name the Member which has requested the action. In
circumstances of special urgency, where delay would cause damage which it
would be difficult to repair, action under paragraph 1 may be taken
provisionally without prior consultation, on the condition that
consultation shall be effected immediately after taking such action.

3. (a) If agreement among the interested Members with respect to the
action is not reached, the Member which proposes to take or continue the
action shall, nevertheless, be free to do so, and if such action is taken
or continued, the affected Members shall then be free, not later than
ninety days after such action is taken, to suspend, upon the expiration of
thirty days from the day on which written notice of such suspension is
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received by the Organization, the application to the trade of the Member
taking such action, or, in the case envisaged in paragraph 1(b), to the
trade of the Member requesting such action, of such substantially
equivalent obligations or concessions under or pursuant to this Chapter the
suspension of which the Organization does not disapprove.

(b) Notwithstanding the provisions of sub-paragraph (a), where action
is taken without prior consultation under paragraph 2 and causes or
threatens serious injury in the territory of a Member to the domestic
producers of products affected by the action, that Member shall, where
delay would cause damage difficult to repair, be free to suspend, upon the
taking of the action and throughout the period of consultation, such
obligations or concessions as may be necessary to prevent or remedy the
injury.

4. Nothing in this Article shall be construed

(a) to require any Member, in connection with the withdrawal or
modification by such Member of any concession negotiated
pursuant to Article 17, to consult with or obtain the agreement
of Members other than those Members which are contracting
parties to the General Agreement on Tariffs and Trade, or

(b) to authorize any Member which is not a contracting party to that
Agreement, to withdraw from or suspend obligations under this
Charter by reason of the withdrawal or modification of such
concession.
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TABLE 2

Article XIX Actions

Type of Measures

Period Actions
Taken Tariff Non-Tariff Total

1950-1959 15 4 19

1960-1969 19 16 35

1970-1979 15 32 47

1980-present 18 15 331

Total 67 67 134

TABLE 3

Duration of Measures

Period Actions Less than 1-2 3-5 Over
Taken 1 year years years 5 years

1.950-1959 3 3 3 9

1960-1969 6 7 9 9

1970-1979 7 15 17 5

1980-present 9 3 3

Total 25 28 32 23
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TABLE 4

Compensation on Article XIX Actions

Ref. no in Year Action taken by Compensation offered to
Annex III

1 1950 USA France, Italy
3 1952 USA A number of countries
5 1955 Greece Canada
6 1955 USA Austria, BNL, FRG, UK,

France, Italy
7 1956 USA Benelux, UK
8 1956 Greece USA

10 1957 USA Denmark, Sweden, BNL
11 1957 USA FRG, UK
15 1958 Germany Norway, UK, USA
17 1959 Australia FRG, Czechoslovakia

21 1960 USA UK
22 1961 Australia EEC
24 1962 USA EEC, UK, Japan
25 1962 USA EEC, Japan, Sweden
36 1964 Australia EEC
39 1965 Greece USA
43 1967 Spain USA, Canada, EEC
51 1968 Canada USA

63 1973 Canada USA

103 1980 EEC(UK) USA

TABLE 5

Retaliation against Article XIX Actions

Ref . no. in Year Action taken by Retaliation taken or
Annex III proposed by

2 1952 USA BNL
3 1952 USA Greece, Italy, Turkey

24 1962 USA EEC
25 1962 USA EEC
50 1968 Austria USA (proposed)

65 1974 Canada USA
66 1974 Australia EEC (proposed)
85 1977 Australia EEC (proposed)
90 1977 Canada EEC (proposed)

109 1981 Canada EEC (proposed)
111 1982 Canada EEC (proposed)
118 1983 USA EEC, Canada
125 1985 Canada EEC (proposed)


