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21 and 24 SEPTEMRER MEXTING OF
THE NEGOTIATIEG GROUP OM
DISPUTE SETTLENEWT = CAHADIAN STATEMENT

- .

Tohe dispote settlement wechanisa of GATT exists io
protect thoe rights of Contracting Parties to the General
Agreement. It i3 a central element in providing security and
predictadbility to the multilateral trading system. The
Uruguay Round affords the opportunity to uook.inproveaentn to
this system so as to maks the GATY? responsive in a more tisely

fashion to the trade issusa of the écniug decade.

An effaective dispute settlement system rests on thrae
elements: efficient, reliadble precedures for bandling
digputes; clear and precise rules of trade; and & political
coanitaent to respsct the findings, rnlings and decisions of

Contractiny Parties.
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The seccad of these elexents is the substance of the

nwgétiations of the Uruguay Round. If the dispute settlesent

system bas become discredited in'rqcant years, it is due to @
lafge.degreo to tha limitationas of the rules thense{yas.
Yhils recogpizing that it is peither posaible nor well advised

to attempt to defipeo rules for every trade policy situatiom,

to the extent that existing rules can be clarified and
olabornied,.qovwrnnapts will ﬁavu clearer guidance for their
tzade policy actions and the Contracting Parties will have an
improved basis on wvhich to take decisicns on disputes. ’
Isproved, multilaterally agreed rules will in turn contribute
to the confidence of governments in availing themselves of the
digpute sottlement mechanism and respecting its results.
However, improved rules and efficient procedures canpot in the
end make up for a lack of political commitment to abide 3o the
syster. Buch a coamitment requirez 3 judgment that the systenm

ovarall works in the detter interest of each Coatracting Party.

It ig, bowaver, om the first element - efficient,
reliable procoduxes for bandling disputes - that this paper
vishes to focus . Many oseful suggestions have been made in
this negotiating group for improving tbe system. We would
wish to pose a few questione of our own for consideration and

to provide some thoughts on 2 pucber. of these proposals.
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The Contracting Parties have taken a number of decizicns
over the years, as usefully compiled by the Secretariat in its
pote WTN GHG/WG13/W/4, which bave improved the dispute
settlement procedures. This has bmen ccauplemented by izproved

capacity within the SGcrctariu£ to coordinate the work of
panels. The fules of procadure bave géneznlly'developed oD an
ad hoc basis and @xpsrience has rovealed in recent years that
furtber scope exists to make the systas mors responsive to
achisving the esarliest possible rescluticn of the dispute. An
ad boc appreach to disputes'lsaﬁeg room for a {lexible and
pragratic response to issces. At the pams time, it leaves
uncertain the assurance that a procedurs adopted in oae
instance would equally bs applima in gimilar circumstancesa ia
another. It is for this reason that attempts uhouid b;inade
to develop additional, wmutoally agreed procedural rules based
on the experienve gained since the last decigsion of o

Contracting Parties on dispute settlement.

CONSULTATIONS

An ipportant function of the disputelsattlenent ayetsi,
which haa been referred to by a number sf delegatione, {3 to
provide a means for resolving diéputuu through coeciliation.
As the Secretariat note points eut, recourse to these
proc;;ures provides an inéantiva to seitle disputes by mutuyal
sgresment. We can agres with ths scggestio. ihnt i£ would be

useful te look at the relationship between consultations under
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Articles XXII and XXIIX inclpding using the good offices of
the Director General on the one bhand, and fho recourse to a
panel on the other. Thess remain diitinct processes although
- wWe wcu;d noreally oot wish ¢o see recourse being bhad to a
panel without an opportunity for adequate consultatiom in

advance. ;

Proceduxes have bsen set out for &xtzblc XIX
connultationm in a docis!cn of 1958 but have mot bdeen
sabstapntially revisited. Tha procedures exist to allow other
partias an opportunity to join in the consuitations in matters
of interest to them. The guestion arises whether these
procedures may require streamlining? 1Is the forty-five day
ootification tire frame provided for in these_procedqres an-
inpedinent to an efficient system? 1I1f so, should a shorter
pericd be envisaged? Should the requirement of 'sﬁbst.antial
interest® in the satter, which should be retained. nonetheless
be reviewed so as to avoid the need for the party requested to
conenlt to reserve its position on this claim? Would it be

useinl to sketch out a mechanism to facilitate the bolding of

such consultations when requested?
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Article XX111.1 comsultations trediticmally have beend
ysaed in a bilateral context to place the diacussions within
the aabit of the Gehevral Agrecasnt 8pd to set the stage shouid
a satisfactory soluticn pot prove possible to have recourse to
action by the CONTRACTING PARTIES, %There have been occasions
in the past where it has proven difficult to get these
consultations umierway. Wouwld it eoxpsdite the comsultative
process if a time limit wvere established within which they
were to be initlated without thereby limiting the flexibility
curreatly avajlable oo bow to pursue the eatter further nor
undaly raisiog the profile of the issue? Would it facilitate
the process and provide for more substantive discussions if
it were agreed that consultations be beld in the capital of

the party requested to comsult, tnless apother location is

mutually agreed?

The 1966 Decipion on Article XXIII pro?ides for the
Director General to use his good coffices with a view to
facilitating a solotion to a prodlen between a lesa-developed
Contracting Pariy and a developed Contracting Party. Should
the use of tbe Director General's good offices aibo be ®ade
evailable for disputes between developed parties on ;ne hand
and disputes hetwcén developing parties on the other, provided
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that théy putually agree to this procedure? Should tiwe
frages beo established for holding such consultations, suobject

to ertansion by mutual agreeaent?

ARTICLE XX111:2

Recourza to a Pansl undey A:ticle‘xxIII.z still leaves
open the possibility for tbhe parties to reach a muiually
satisfactory resolution of the matter. Existing.pzoceﬂur@n
‘call for s “"reasonable period of time® between providing the
Panel’'s conclosiocns to the two parties and the circulation of
the report to the Contracting Parties to encourage putuslly
satisfactory solptioaa. Would it oxp@dite'dnmestié
consideration of the Panel's coaclosion if a set tire frame
of, say, three to fonrvwceks were ﬁo be establigsbed in
advancé, either as a genmeral rule or by the Panel, as this
"rsasonable pericd of tiwe®, subject to extension by mutual

copsent, to finalige the agreement shounld é solution be found?

Experience in recent years has also shown tbhe erosion of
the confidentiality of saterial provided to panels or of panel
feports themselves prior to tha consideration of reports by

tbe Council. Soch occurrences reduce confidence in the system
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and can impede the proepects for conciliation during the panel
provess. It is for consideration whether the rules of
procedure with regpect to confidentiality cem be strengthened
to avoid mmwarranted release of informatiod relatiug to a
dispute involving the pamel process prior to Coumeil

congideration of the matter.

_ Recent cazes before the Council havu resolted in panels
being cntablishcd with more than ome party to the dispote and
with a nynber of Comtracting Perties expressing interest inm
the mattsr. These cases have bsen handled oo an ad hoc basis
and generally procesded expeditiocusly and in a8 cooperative
manner, Existinmg dgeisidnn ptcvide for panels to set up their
own woIking pzoéodures. in some casss invblving interssted
third parties, thsse procedufes bave diffazed. In the
interest of providing a predictable panel process and ensuring

sipilar treatment for all,'should the procedures for panels be

standardized to a greater extent?

The implementation of papel reparts heas remzined a
qéestion of ooncern to Contracting Pazties in revent yeags and
bhag been the subject of various proposals, includiéé by
Canada, Juring that time. Im cases uhere parties bave besen
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found to maintain meagures isconsistent with the GATY, the
party which brought the disputs baarz tha burden of the damage
to their trade interests throughout the course of the dispute
gettlement prooess:.Qbich as the Becretariat néte suggeais,
takes an average of 14 1/2 wooths to the date of tbe adoption
of the report. A deléy in implementing an sdopted report

prolongs even further the damage to trade intarests. To avoid

this prolongation of trade damage, should procedures be agreed
to which provide for a wore effective mopitoring of the
implepentation of panel recommendations following their

adoption by Council than is cuxrently'available;

PROPOSALS BY OTHERS

In addaticn to the points we have raised above, a v:de
range of uneful suggestions bave been made in the previous
peetings of the greop to improve the procedurss of the system
and to make it more efficient, Canada would be prepared to
ezamine these suggestions in'sore detail in the eou:sé‘o£>the
groﬁp‘s work, but offers preliminary comments on some of them

for consideration.
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' Proposals have been made with respect to improved
notification procedures,; including prior motification of trade
BEABWUTER uffectinénthﬂ General Agrosment. Cansda considers
this to be an inportant'qumstién. The negotiating group om
Puonctioning of the GATT sVﬁtoa has undler consideration
improvewent of surveillance of the trade poliey of individoal
Contracting Parties. The implementation of such surveillance
‘would contribute to the information bame available to
Contracting Parties and mllow for eaflier consultatiovs which

nay aseist in preventing disputes from developing.

Several delegations bave Bade suggestionb for 1mp;av§ng
the mediation/conciliation mechanisms of.the syste® and we
bave added a suggestiom of our own today. While the onus for
resolV1Dg bilateral disputes rests ultimately with the partzes
directly involved, the availability of multilaterally |
sponsored mediation or conciliatioa facilities could proéide
- additional impetus for reaching a solution by providisg an
objective and peutral third perty to look at the problem. e
would not, however, consider mediation a nandatory'atep in the

dispate spettlement process. The option to proceed by that

Toute should be by putual agreement.
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Ao an alterpative solotian to proceeding to a papel,
birding srbitration without Council approval has been
proposed. Canada considers that binding arbitration is an
effective means of resolving disputes in certain
circomstances, and has itsalf resorted to such a mechanism ir
oéher aress. Binding arbitration could alsc be a uveeful tool
in trade policy where both parties agres to thiq'procvsa. The
ass of the roster of GATF panelists would facilitate such a
process. But to be an effective GAYTT instxnneﬁt. we consider
that third party interests would need to be protectsd. One
way to emsure this would be to provide a monitaring function
for the council of the oatcome of the matter so that third
parfties may nore resdily ensurs they are mot adversely
sffected by the solution. Perhaps such zesolts could be
considered to stand unless coumcil °*disapproves” of the

agreement.

Canada has long favoured the right of a party to the
establishment of a pape) upon request and supports those who
have nad§ this suggestion. Appropriate time should, houover;
vormally be provided for consultations prier to the
establishment of a pénel.' Siven the increased iutérdopendedce
of internstiopal trade, the proposal that third parties be
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permitted to take action under Article XOUII.2 is also worthy
of consideration. ‘Third partias'uitﬁ intgrest in the trade
shogld b2 in a positlon to protect thﬁit intezest within LY
sultiletsral context. Im this regazd, the neport of the Panel
oo USA-Tazes oo Petroleum and Csrtain Isported Substances ’
provides umeful guidance in sddressing the guestion of trade
ispairsent. A furtber case initiat&d as a result of third

party interests is curzently befors a parel.

Proposale have been made to expedite the process with
respect to the establishment of terms of reference for panels,
: including_the use cf standard terms of reference. The
;formulatiou of the terms of reoference reflects the important
issve of the scope of the complaint to be ezamined by the A
panel. As & geﬁeral_principls, Canada cousiéérs that the
party raisiog ihe cosplaint has the right to have that
cgnplniht examined in tbs light of the relevant GATT
ptoviaiona.‘ Part of the problems reste with the férnulaticn of
tha complaint by tbhe complaining party and the opus should be
placed on that party‘to be as precise as possible (recognizing
that the definition of the probles genexally becomes clearer

as the case procseds). At the same tims, it is necessary to

svoid °fishing expeditions® whieﬁ lenve a panel little



MTN.GNG/NG13/W/13
Page 12

guidance ob where it sbould draw the lime in it®
considerations. Thia in our view again underscores the
utility of substantive oconsvitations pricg to the

establishment of a panel.

Capada supports propoéals tb streagtheu the roster of
panélints, be they outsids exrperts or expertz from | |
Geneva-based missions. 7The trial peried for the existing
roster has produced favourable results and its usage has
expanded with the increase in the nomber of c@aeé éubject to
dispute. Expé:ianoe bas shown the nead for a roster of
well-known, qualified individuals capable of serving in a
neutral and objccéive fashiocn, ¥Tha increased recourse to the
paneis requires that the composition of thig roster be
carefolly considerad in oida: to ensure that reports are of
the highest quality and compand the tespeét of governments and

the trading commmity.

~ Canada would be prepared to explore proposals for fixed
tins lipita and 1uproved‘procoduxes for the vﬁtious staget of
the panel procsms. Sight should not, however, be lost of the
peed tox'flaxibiliey. by sutual comsent, in some cases., The

question of enforceabls time limits which if not met would
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antail cospsnsation being paid would requirs carefal
exasination. With respect to tha propoesl to resolve lass
complex cases by decision of ths Councll without racourse to a
panel, curreat rui;; dc not preclude Council'’s taking a
decision at an} tiu; on s specific matter im accordance with
established procedures, We question, howvever, whether this
should be done without the comsent of thbe party complained
against since thaere is a noqd to snsure that @ full and fair
heaaring of the issue has bﬁén beld and the party complaimed

against ia satiafied this i3 the case.

The guestion of procedures for adoption of panel reports
ghould be examined carefully during the work of the
pegotisting grovp and lockad.at from 8 comprebhensgive
perspective based on a more detailed ehalysis of vhy certain
reports have taken longer to sdopt or have mot yet been
adopted. Canada would consider it 3 dangerous precsdent to
limit the Article XX111.2 right of s Comtracting Party for
fazilurs to implement a panel decision ag thiz would leave that
party open to impairment of banefits by third parties mot
inroilved ip the original disputs witbhoot legal recourse for
redress. It would, hbwevor. be usaful to explore in greater
detail the quostidn of eoapensaticg and time linits in orxder
to sacoursge more expediticus implemantation of pamel repocrts
and to feinforce the need for governpents to respect panel
!vindinga apd recommendatioms.



