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DISCUSSION PAPER

A POSSIBLE CONCEPTUAL STRUCTURE FOR A SERVICES AGREEMENT

The camplexity and diversity of the intermational services econamy and
of the regulations affecting it are now widely acknowledged and a rnultllateral
services agreement will need to reflect this reality.

A camplex agreement will, however, only be negotiable if there exists
a caumron understanding with respect to its conceptual structure, around which
detailed rules can then be developed This note suggests what a conceptual
structure inight be. - .

It is intended to provide a working basis for the further development
of ideas in the GNS. As this development proceeds, it may became apparent that
concepts used in this note should not be retained, should have a different
relationship to each other, shculd be defined in different temms, or should be
canpleted by others. The note should therefore be understcod as a starting
point only, to which no delegation should camit itself at this stage.

Nevertheless, the note suggests how the key concepts contained in the
Punta del Este declaration and many of those suggested by delegations in the
@S might be fitted together in coherent fashion.

Further work on this note would need to take into account one further
concept, that of "SECTORAL APPROPRIATENESS". Although the concepts used are
general, they may not necessarily be valid for all services sectors, and before
signature of the agreement the question will be posed for each concept, whether
it is indeed appropriate for each sector. In addition, same of the general
concepts used may turn out to imply provisions specific to particular sectors
or activities within sectors, if they are ultimately to be rendered ¢operational
as part of an agreement.

The central issue in the negotiation of a multilateral services
agreement is how to achieve a major expansion of trade in services, thereby
boosting growth in the world econamy, while respecting the policy objectives
which have led to international and national regulation of services and
pramoting the development of developing countries.

The agreement should be based on the assumption that the smooth
operation ‘of international markets will be the driving force creating such
trade expansion, provided that the agreement provides the appropriate
conditions in the form of a multilateral framework.

In addition, since the agreement is to be about "trade in services"
and since it is now generally accepted that trade in services usually has
characteristics which distinguish it fram trade in goods, an agreed concept of
"trade in services" will be a central element of the agreement and will to a
large extent determine its sectoral coverage.

With these ideas in mind, the central core of the agreement can be
seen as being based on achieving a satisfactory balance between different _
condit 1ons for trade, in the manner illustrated in the diagram on page 2. The

_ phrase core concept' is not intended to imply that the concepts included are
more important than others to be discussed later, nor are ail five "conditions"
necessarily of Pqual importance, and indeed delegatlons may attach differing
values to them.
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The core concepts suggested in this diagram are explored in more depth
below, together with definitional concepts. A discussion then follows of
additional, important concepts, which would not, however, affect the core
structure,

PROGRESSIVE LIBERALISATION OF MARKET ACCESS AND RESPBCI‘ FOR POLICY OBJECTIVES

The basic assumption underlying the twinning of these two core
concepts is that many existing obstacles to market access take the form of
national (or international) regulations, of which a large proportion have been
introduced in the pursuit of political or econamic cbjectives unrelated to
trade policy. It will be necessary to balance the PROGRESSIVE LIBERALISATION
OF MARKET ACCESS with the RESPECT FOR POLICY OBJECTIVES and thus with a concept
of APPROPRIATE REGULATION, which recognises that same regulation in many -
service sectors must be accepted as necessary or desirable, and that the policy
objectives which lead governments to regulate services' activities must be
respected. In order to effect this reconciliation these concepts will require
further specification and this is likely to lead to sectorally specific
provisions.

One starting point could be the NOTIFICATION OF PERCEIVED OBSTACLES to
market access (1). Because we are dealing with the perceptions of exporting
countries, such a procedure is the equivalent of what is usually termed
"counter-notification". R

Another starting point could be the voluntary NOTIFICATION OF
REGULATIONS PERCEIVED AS APPROPRIATE by the countries maintaining or
introducing them. Although these notification processes could begin during the
negotiation of the agreement, they could be expected to continue on a permanent
basis.

In either case, a process of examination of regulations would then be
required, which could be transformed into a permanent REGULATIONS COMMITTEE
when the agreement enters into force. It would have the task of distinguishing
regulations which should be regarded as appropriate, and on which no further
action should be taken pursuant to the agreement, from those which should be
regarded as inappropriate and hence subject to eventual elimination or
amendment. In no case would the fact of notification prejudice the result of
this examination. Appropriate rules would have to be developed to define the
role of the regulations committee and to ensure practicable procedures.

(1) Obstacles to market access will not be the only obstacles to the
realisation of the objectives of the agreement. Other types of obstacles are
assumed to be addressed by other concepts.



MTN.GNS/W/29
Page 5

This process would require agreement before signature of the ayreement
on a series of criteria for examination. These could include :

an agreed list of POLICY OBJECTIVES for each services sector (to be
respected). The list would not include economic protection;

- an agreed illustrative list of types of regulation replying to these
cbjectives and to be accepted as appropriate on a sector by sector
basis (i.e. ACCEPTED TYPES OF REGULATION); it seems clear that the
development of such a list, although it could be begun before and
incorporated into the agreement, would be a continuing process after
signature of the agreement;

- an agreed illustrative list of INAPPROPRTJATE TYPES OF REGULATION :
the development of this list would also be a continuing process;

- any regulations which discriminate on grounds of naticnality between
different foreign suppliers of services could be regarded a priori
as inappropriate (concept of NON-DISCRIMINATION);: :

- any regulations which discriminate against actual or potential
foreign suppliers of services campared with existing damestic
suppliers could be regarded a priori as inappropriate (concept of
NATIONAL TREATMENT);

- any regulation which does not have the MINIMUM IMPACT ON TRADE
campatible with achieving the objectives to which it replies could
be regarded a priori as inappropriate.

Since it is possible that these criteria would not lead unambiguously to a
decision on the appropriateness or otherwise of a regulation, the work of the
regulations camittee would inevitably include a negotiating element, and until
agreement had been reached on a regulation, it would be subject to no further
action under the agreement.

On the basis of this examination process, existing regulations which
were agreed to be inappropriate would then be the object of negotiated -
liberalisation, (i.e. elimination or amendment), using procedures based on the
following concepts :

— PERIODIC PACKACES designed to move towards COMPARABLE MARKET ACCESS
in all countries for each sector, the multilateral nature of the
liberalisation being ensured through scme form of MFN-PRINCIPLE.
Movement towards camparable market access could be facilitated by
periodic agreement on SIMILAR LEVELS OF MARKET OPPORTUNITY in a
particular sector, to which countries would camit. themselves (a
form of binding).

This concept of graduality could apply both to the types of transactions
currently made in a sector in order to achieve effective market access and to
the choice of sectors to be included in a liberalisation process.

If it is assumed that the process of identification of inappropriate
regulations is begun before signature of the agreement, a first package of
liberalisation measurés based on its results could presumably be agreed at the
same time as the agreement itself.

In addition, in order to ensure stead¥ progress towards N
liberalisation, there could be an obligation of STANDSTILL with respect to new
regulations similar to or camparable with those already identified as

inappropriate.
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PRESERVATION OF INTERNATIONAL COMPETITION

PROGRESSIVE LIBERALISATION OF MARKET ACCESS will be the principal
instrument leading to increasing international campetition. It may not,
however, always be sufficient to safeguard its maintenance. Also the behauviour
of participants in services markets can under certain circumstances, constitute
an obstacle to the expansion of trade. ‘

A set of PRINCIPLES OF BEHAVIOUR may thus be suitable both for
national monopolies and for firms or groups of firms with dominant positions.

The right of a country to resort to dispute settlement procedures (see
last section) in the case of an impairment of its benefits as a result of a
breach of these principles by a campany should be recognised. Such a procedure
might also provide for the suspension of certain obligations of the injured
party (COMPETITION ESCAPE CLAUSE).

In addition, the agreement could contain provisions to pramcte FAIR
COMPETITION including perhaps RESTRICTIONS ON COMPETITIVE DISTORTICNS.

Transparency can be viewed as an important instrument for the
pranmotion of trade and its absence as a major obstacle to it. The concept of
transparency could apply in at least four different ways :

- through the NOTIFICATION OF PERCEIVED OBSTACLES; and the
NOTIFICATION OF REGULATIONS PERCEIVED AS APPROPRIATE;

- as an obligation with respect to all national regulations affecting
the supply of services by foreign suppliers. This would require
rules on the publication of such regulations including the prior
PUBLICATION of new regulations, and a principle of MINIMUM
DISCRETIONARY PCWERS for regulatory authorities;

- the provision and publication of enquiry points through which
governments could exchange information for the benefit of firms
likely to be affected by existing or new regulations;

~ in the continuous assessment of the results of the agreement. This
could require the development of a statistical MONITORING programme
by the agreement's secretariat;

DEVELOPMENT COMPATIBILITY

This important condition attached to the expansion of trade has not yet evolved
very significantly in the GNS. It is therefore possible to make no more than a
very preliminary attempt to identify what it might imply.

It has been suggested that each developing country should define for itself the
content of the concept of development. This suggests a concept of NATIONAL
DEFINITION OF DEVELOPMENT, reflecting differences in the econamic structures
and policies of different countries.
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In any case, the concepts of an agreement will need to be implemented
in such a way that its principles and rules are ogmpatible with dcvelepmant,

A guiding principle in implementing this eoncept should be to find
@@n@@@ts to promote development which are campatible with rather than opposged
to the expansion of trade, whigh is the cent ral aim of the agreement .

QOVERAGE AND DEFINITION

In order for the agreement to achieve its ultimate aims, it should,
in principle, cover ALL INTERNATIONALLY TRADEABLE SERVICES. The definition of
trade chosen should be such as to embrace all the types of transactions '
necessary in a sector in order to achieve EFFECTIVE MARKET ACCESS. This might
necessitate agreement on an illustrative list of types of transactions covered
in each sector of tradeable services.

ADDITIONAL, CONCEPTS

A camprehensive agreement will require rules based on a number of
concepts additonal to those which are elements of the basic structure described
above. Same of these are well-known fram the GATT. They might include :

= DISPUTE SETTLEMENT procedures to deal with
perceived infringements of existing obligations; '

- procedures to maintain the BALANCE OF RIGHTS, OBLIGATIONS AND
BENEFITS;

- ESCAPE CLAUSES to cover inter alia market disruption, balance of
payments difficulties, and naticnal security considerations,but
possibly with limits on the action which may be based on them;

- same EXCEPTIONS of a permanent nature, in particular the ability of
econanic entities such as the Camunity to liberalise regulations
faster among its Member States than with respect tc third countries;

- the LIABILITY of signatories for the effects of regulations
pramilgated by sub-national authorities; no exceptions with respect
to such regulations would be provided for in the agreement;

- specific rules relating to GOVERMMENT PROCUREMENT may be necessary
if the agreement is to achieve its aims;

- in order to take into account changes in technology, in the
operation of the international services econamy,
and in regulatory practices, provision could he made for the
EVOLUTIONARY ADAPTATION of the provisions of the agreement at
periodic review conferences.



