RESTRICTED
MULTILATERAL TRADE MTN.GNG/NG12/W/18

NEGOTIATIONS 11 September 1989
THE URUGUAY ROCUND

Special Distribution

Group of Negotiations on Goods (GATT)

Negotiating Group on Trade-Related
Investment Measures

Original: English

SUBMISSION BY INDIA

The attached communication, dated 11 September 1989, has been received
‘rom the delegation of India with the request that it be circulated to

oembers of the Group.

GATT SECRETARIAT
UR-89-0225



MTN.GNG/NG12/W/18
Page 2

In order to facilitata the negotisting process, this paper
sets ocut the views of Indig on the &genda beforz the Negotiating

PR

Group on Trade Relatad Invesiment Messurss.

2. The werk of the Negotiating Group is still in the analytical
and exploratory phase. It is fzlt that the ressons behind our
views, especially the mecro-zconcmic and developmental reasens that
ought to raczive the full considaration of the Group, should be set
out &s comprehensively as practicable in this written submissior.
Hemca the length of the paper.

PART-1

Negotiating Mandatz and Basic Approach

3. t is of fundamental imccrtance that the Negotiating Group
adherss to the lettar and spirit of the mandatz given to it by the
Punta del Estz Ministerial declaration and the Mid-tarm Review
decisions. This is strassed at the outset for the resasen that scme
of the submissions made to the Group thus far tand to take the work
of the Group, in varying degrzes, far beyord the Punta mandatz.

4, . The thrust of the Punta mandat2 is tc aveid the trade
rzsirictive and distorting effacis of investment measurzs; the
mardat2 does Rot extand to waz creatien of am “intzraational
investment ra2gime” under the &auspicas of 1Fre GATT laying dewn
pronibited and permitiad investment measures= - There is hardly
any investment or production mezsurs that can ultimately be divorcad
from onz or other sori of trade implication. This dees nct mesn
that the Punta mandats has authorisad the Group to examine mational
investment policies or to establish a GATT framework for invesiment.
As the GATT Secretariat has pointad ouf 1R its Koce MIN.GNG/NGT2/ W73,
the intention of the Punta mandat2 is nmet to address the "bread
ralationsiip between invesiment, precductien and trade®, but to focus

on the "direct trade effacis" of investment measurss.

5. The Negotiating Group sieuld thersforz confime itself to
(2} the identification of the adverse trade efiects, if any, of
investment measurss and (b) the avoidanc2 of the idemtified adverss
trade efiects. The focus and the emphasis shoUId D OR tne ddverse
Traade eriscts of the investmeni measures, anrd not on investment
measurgs per s, her on the prepibition of the measurss themselves.

1 Multilataral Cedes relating to fersignm invesiment, _tec_hnolcgy
transfer, and transnaticnal corperations are under negetiatiofl fgl!q‘
quitz sometime mow in U.N. organisaticns, such &s the “Drafi

Code of Conduct on Tramsmational Corporations” and the “DFETT_ T
Tode oF LORGUCT Of RE Iransier of lechnolody . A distifguistifg
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6. With the focus and emphasis on adverse trade effects, the
Group should address the following b3asic quUesTicoRs:

(1) What are the investment messures which have direct and signi-
ficant adverse trade effects?

(2) To what extent are those adverse trade effects adequately
covered by existing GATT Articles?

(3) Is it jecessary to elaborate any Rew provisions to cope with
the identified adverse trade effects? '

(4) How should development aspects be integrated as an essential
and inseparable part of the whole framework? And in parti-
cular, what should be the treatment accorded when development
aspects outweigh the adverse trade effects? '

7. The criterion for selection and examination of any investment
measure s should be its adverse trade effects - not alleged or
assumed, but established by credible evidence. It is incompatible
with the mandate to follow the all-embracing appreach of the United
tates, and to a lesser extent of Japan, to first include all the
major investment measures adepted, more particularly by the deve-
loping countries for developmentzl and macro-economic reasens, and
then try to work out the possible permutation - combination of
their direct and irdirect adverse trade effects. The critericn
cannct alsc be any extranesus facter like that the investment
measure is "directed st the experts and imports of & company and
its immediate objective is to influerce the trading pattern cf the
company" as suggested inm MTN/GNG/NGi2/W/10; mer cam it be that"{t.
influences the business behaviour of the investor during the preduc-

tign process” .as suggested in MIN/GNG/NG12/W/16.

8. In recent submissions to the Negotiating Group, Switzerland
has propesed in decument MTN/GNG/NGi2/W/16 the categerisaticr—of
TRIMs intoc three categeries, nzmely, prohibited, permitted and
actionable investment measures, while the Urited States has propesed
in document. MTN/GNG/NG12/W/15 "the categerisaticn of investment
measuras into two categeries, namely, these that are prehibited inm
all circumstances becausz of their "inherently adverse trade effects
and those that are net prehibitsd im &1l circumstances, but should
be subject to other disciplines under GATT. The Urited States has
further propcsed the elaberation ef "illustrative lists" of TRIMs
by the Group for the two categeries of invesiment measures. Progo—
sals that the Negotiating Greup sheculd undertake such categerisaticn
of invesiment measures are totally contrary to the mandate of the
Greup and weuld enly vitiate its werk. The mandate of the Greup

feature of these Codes is that they enccmpass not only home and
host “government pelicies, but alse TNC pelicies and practices and
their duties and cbliga€ichs . Tmss etforcs ot the United Nat’;,io_ns
Will be vitiated If &n invescment regime is scught te be estaplished
within GATT on the pretext of desling with sc-called trade-related
investment measures. '




MIN.GNG/NG12/W/18

Page 4

Adverse
Trade
Ertects

Eychibition
ot investment
measures

does nct cover ruleqmaking on investment issues nor dees it autherise
the Group to create this kind of an investment framewcrk. As pointed
cut earlier, the work of the Group should be strictly confined to
the identificaticn of the direct and significant adverse trade
effects, if any, of trade related investment measures and means of
aveiding them taking inte full censideration the development aspects
in the case of develcping countries. Investment policies lie in the
demain of naticnal scvereign jurisdictien and the demestic policy
considerations are teec vital for Governments to allow a GATT commi-
ttee te sit in judgement over such pelicies or to decide whether a
particular TRIM should be prohibited or otherwise acticrable.

9. Censidering the fact that almost every investment and preduc-
ticn measure -will have spme trade implicaticr in the short or the
long run, it is important fer the Greup teo fecus only cn those
investment measures whose adverse trade effects - in terms ef trade
restriction or distertion = are direct and significant. The "adverse
effects" to be aveided shculd be the direct and significant adverse
effects arising cut of investment measures, cnd not these that may
be indirect, incidental or peripheral tc an irvestment measure.

10. Seme industrialised countries are advecating the outright

prehibitien of investment measures. Even inm respect of pure frade-
measures, the ccrcept of prohibition is severely circumscribed 1R
GATT. It is confined to export subsidies con manufactured products
and tc quantitative restrictions in principle. In respect cf these
twe alsc, there are specific dispensaticns in favour of develeping
ceuntries. They are exempted frem the ban eon expert subsidies on
manufactured preducts under certsin terms and cenditiens. In the
case of quantitative restricticns, develeping countries can maintain
them for balance-cf-payments reaschs. Other trade measures such as
tariffs, dumping, and subsidisaticr of primary agricultural preducts
are net prchibited. Therefere, anv propesal to prchibit the invest-
ment messures is totslly alien to the framework of rights and cbligatiens under

- BATT. That wculd tantamcunt tc mere ‘stringent disciplines being

impesad tc centrel the alleged adverse trade effects of investment
measures thanm what GATT teday stipulatss te centrel the adverse
trade effects of even pure {trade measures.

11. Furthermore, it is met lcgical to assume that & perfermance
requirement is ipsc factc trade restrictive or trade disteriing in
all circumstances. In develeping ccuntries, & perfcrmance require-
ment gemerally lays the feundaticn for durable trade expansicn and
enhancement. This apart, a performance requirement may nct be trade
restrictive or distcrting at all even by the eppreach indicated in
the submissicns of scme cf the industrialised ccuntiries. For exam-
ple, suppese a phased local manufacturing programme stipulated by &
Government after due techne-eccnemic consideraticns requires that
the imperted ccmporents of the preduct te be manufactured should
net exceed, say, fifty percent in the begimmirg &nd it sheuld
pregressively be breught downtc, say, fifteen per cent by the end
of five tc saven years, and ‘suppeses the invester himself weuld have
fellewed a similar phased menufacturing pregramme ¢n his own cemmer-
cial judgement, hew can it be argued that the perfcrmance require-
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ment itself is trade restrictive or disterting?- By demanding
that the perfcrmance requirement shculd be prohibited because it is
stipulated by the gevermnment, is not GATT being scught tec be used
te lay down a regime of invester freedom, ncon-gevernment interven-
tien and unfettered cperation of market mechanisms in the garb eof
dealing with the aveidance of trade restrictive cr disterting
effects? How does the same measure become valid and ncn-trade
disterting if follewed by ar invester, and objecticnable and trade
distorting if stipulated by the government? In this context, it
must be said that there is ccnsiderable weight in the argument cof
the Canadian gevernment befere the FIRA panel that the stipulatiens
made by the Canadian gevernment in investment screening weuld in
most cases have been follewed by the investers themselves cnr their
own cemmercial judgement and that govermment interventicn served
basically the purpese of ensuring harmcnisatien b=ztween the invest-
ment and the larger naticnal eccmomic interests. Therefcre, it
weuld net be apprepriate fer the Negetiating &Group to fellew the
appreach advocatad in the submissicns of some of the industirialised
ceuntries that (a) certain perfermance requirements are inherently
trade restrictive or disterting sclely because they are stipulated
by the government and (b) the cerrespcnding investment measures
themselves shculd be banned. Rather, the  Group shculd devete its
attention tc the adverse trade effects, if any, that may be caused
by an irvestment measure in particular circumstances.

12. The prehibiticn of perfermance requirements cr their rigid
requlaticn under GATT may preve to be ccunter preductive for libera-
lisaticn of beth trade and fereign direct investment. It is a well
knewn fact that fereign investment can be kept cut ef & hest couniry
but it cannet be ferced inte it. In the final analysis, investmeni
is the preduct of both the investment climate ard iavestment cpper-
tunities offered by a hest ccuntry. Perfermance requirements ccnsti-
tute the basic mechanism fer harmenising the fereign direct invest-
ment and techmelegy flews with the naticnal develepment cbjectives
and pricrities, especially in the case cf develeping countries.
While stipulating performance rsquirements, each ccuntry seeks te
strike a fair and equitable balarce - in the light cf its cwn
circumstances - between its cwn interests and these of the investers
Each country fcllows an investment regime best suited tc its cwh
needs and cenditiens, and it will ebvicusly net adept suck stringent
or unecoremical perfermance requirements as te keep cut the invest-
ment cr technclogy required by it. On his part, the fereign investicr
has the cheice of accepting er refusing the performance requirements
er his cown business consideraticrs, and given the coempetitive
stituaticn in the internaticmal market place, his cheoice is fairly
wide. Sheuld this balance be upsst and the freedem of hest develop-
ing ceuntries to regetiate cr stipulate perfcrmance requirements be

:ﬂ%here are any number of instances in India where the degree of .
local manufacturing actually achieved by an enterprise on its owh

veliticn and commercial censideraticrs has beem much higher than

the stipulated performance requirement. Eccromic and competitive

facters, including the appreciatien in the value cof fereign curren-

cies and expansicn ¢f producticn velumes brought abcut by indigeni-

satich, have led the enterprises to accelerate their indigenisation

pregrammes.
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Aspects

rullified by GATT rules and disciplines, it might lead tc increasing
restricticns on foreign direct investment itself. This will be
unfertunate at a time when the werld wide trend in develeping
countries is tewards liberalisaticn  cf their Tcereign investment
regimes. The Greup may well miss the weed fer the tree if it places
prehibitien or rigid regulaticn cof perfermance requirements abeve
the develcpmental needs cof develeping ccunrtries and the harmenisa-
ticr ef forzign direct investment anrd technclegy flcws with these
needs.

13. The relevance and impertance of the larger develecpmert dimen-
siens can scarcely be cver emphasised in the case cf develeping
ccuntries when dealing with investment measures. The fundamental
objective cf these measures is tc premote the grewth and diversifi-
caticn of their eccnemies, and in particular, te build up demestic
industrial, technclegical and export capabilities. Performance
requirements and investment incentives play a dual role ir the task
of such capsbilities being built up by develcpirg ccuntries: on the
pesitive side, they terd tc harmenise investment and technclogy
flows with naticnal needs and pricrities sc that the centributich
of thesz flcws tc naticnal eccnemic develepment is maximised; ¢n
the nRegative side, the performance requirements are intended te
counter the varied restrictive and anti-competitive business prac-
tices follcwed by the transnrational corperaticns. Twe major peoints
weuld, therefore, need toc be stressad regardirg the consideraticn
of develcpment aspects by the Negetiating Group:

(i) Developmental aspects shculd be integrated intc the werk of
the Group as & central theme and net added as a peripheral cor
a subsidiary item. Therefore, it would rot be legical te follew
the suggesticn of seme of - the industrialised countries that
the Group should first werk cut disciplines and rules oX
TRIMs applicable alike tec all ccuntries and thereafter consi-
der how seme exceptichs or time-limited dercgatichs can be
orevided tec develeping countries. This kind cf an appreach is
centrary to the Punta del Este mandate and the mid-term
review decisicns.

(ii) when the developmental implications of an investment measure,
including its leong run positive effects on trade, cutweigh
the identified adverse trade effects, develeping countries
sheuld have the freedem and flexibility te maintain the
‘investment measure and this freedem should nret be curtailgd
by any GATT discipline. Given the enormeus gap in the economic,
industrial and techneclegical strengths of developing and
industrialised countries, the develepmental needs of develop-
ing countries cannot be taken care of by merely giving them &
limited transitionel time to fall in line with disciplines
that may be relevant te industrialised countries alone.
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14. - There is 1t present a serious imbglance in the negotiating

process on TRIMs which is particularly unfaveurable te developing

countries. This is because of the exclusive foc.s cn trade restric-
tive or dlS»Q”tng effects arising from gcvernment mandated invest-
ment measures, ignering the mere severe and wide spread restrictive
and anti-competitive practices and pelicies fellewed by the trans-
naticnal corporaticns (TNCs). The deminant role played by TNCs in
werld economy is well knewn. The biggest TNCs of the werld have
sales which exceed the aggregate cutput ef mest countries. The
largest 56 TNCs have sales ranging between $ 10 billior snd $ 100
billion. It is estimated that the largest 600 industrial companies
of the world acceunt for between ope-fifth and one-fourth of the
value added in the world's market economies. Their importance as
experters and imperters is even greater. Nearly thirty per cent cof
the werld trade is controlled, managed or influenced by TNCs.

15. It is an established fact that the TNCs conduct their opera-
tiens accerding te a global strategy centrelled and erchestratad
frem the parent company. In particular, major decisions on invest-
ment, preductien, expansion cor diversification, imports and experts
of the entities of the group cperating in different hest countries
are controlled and directed so as tc subserve the TNC's world wide
strategy. The twe major conszquences of this phencmenon, of rele-
vance to the work of the Negotiating Group, are that (a) while the
objectives of a TNC according to its global strategy may often
ceincide with the interests of the hest countries, they may alsc
diverge substantially from the host ccuntry's own developmental
obJecu1ves needs or priorities; and (b) TNCs practice & wide array
of restrictive &nd anti- ccmpetltlve pclicies and practices in
furtherance of their glebal strategy. These aspects ofthe cperations
¢f TNCs are well decumented in UN and academic studies.

16.  Given their unequal bargaining power, develeping countries
are particularly in a vulnerable pesiticn in dealing with the TNCs.
As noted earlier in paral3, . performance requirements are stipulated
by them to ensure coengruence between the cperations of foreign
investors and technelogy suppliers and their cwn develepmental
needs and pricrities as well as te counter the restrictive business
practices empleyed by them. It will, therefore, be & one-sided
appreach,-as far as the develeping countries are concerned, for the
Negctiating Greup te werk cut rules fer disciplining the pelicies
of hest ccuntries witheut simultanegusly disciplining the restric-
tive business practices and policies ¢f the TNCs themselves. Tc
illustrate, how is it logical to proscribe expert cbligatiens
stipulated by hest countries without at the same time proscribing
export restrictions imposed by the TNCs or the market allecaticn
impesed by them en their affiliates. se as to carve gut different
markets for different entities ef the group? Or how is it legical
te treat leocal manufacturing requirement stipulated by host
ceuntries te be trade restrictive witheut according the same
treatment to the "tied purchases" cendition imposed by the TNCs
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according to waich cemponents, parts or intermediates should be
purchased ¢nrly from them or from sources designated by them? Or
what is the ratiorale for calling in question the technolegy trans-
fer requirements of host countries without dismantling the varied
restrictive conditions imposed by the TNCs on the transfer and use
of the technelogy by the recipient parties in the host ccuntries?
6r in terms of tradz distertion, how can the abusive transfer
pricing practices of TNCs be overlecked?

17. It is, therefcore, imperative that the Negotiating Group deals
with the adverse trade effects of not only gevernment mandated
investment measures, but alsc of the restrictive and anti-competi-
tive business practices follawed by foreign investors and technology
suppliers. The Group's mandate is for identification and aveidance
of trade restrictive and disterting effects of investment measures,
and it is not confined to aqovernment measures only. Unless the
Group deals with_corporate measures alse, its work will lack balance
and the results will be particularly detrimental to the interesis of
the develeping countries.

‘Part I1
Specific investment measures and their trade effects

18. Befere the specific investment measures and their trade
effects are discussed, it weuld be useful teo consider the setting
in which performance requirements are stipulated by the developing
ceuntries.” Development experience of the developing countries
clearly demonstrates the ‘larger macro-economic implicaticns of
performance requirements for their growth and develgpmenthel

United Natioms study on Transnational Corperaticnsdl deals exten-

sively with the issue of perfermance requirements in developing
countries in variocus centexts, namely, host countries’ development
cbjectives, technelegy transfer, foreign direct investment flows,
the relaticnship between developing countries and TNCs and :the
like. The fellewing quotations from the analysis and conclusioRs
of this impertant United Naciens study previde a proper perspective

‘te the whele questicn of perfermance requirements in developing

ceuntries:

3 Transnatiocnal Corporatiens in World Development, Trends and
Prospects, United Nations, New York, 1988.
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(i) "Host country efforts to further their development
objectives through foreign direct investment are, of
course, the explanation for the new emphasis on
performance criteria. The balance-of-payments crisis
which has affected most developing countries means that
achieving an increase in export earnings is now for
mest Gevernments of host countries & priority objective.
In the manufacturing sector, TNCs are seen as having a
capacity to give access to world markets through their
network of corporate affiliates.”

(ii) "“The available empirical studies on this issue show
that TNCs can help tc raise the technological level of
hest developinn countries, butthat performance require-
ments specifically targeted at technolegy transfer may
be needed to maximize their contribution in this area."”

(iii) "Policy-makers may need to pay special attention tc
the creaticn or strengthening of those linkages, if
the technoleogical impact of FDI is to be maximized.
In cases, where production capacity imn supplier
industries is available, or it could be fairly easily
created, local sourcing requirements could play a
useful reole in that respect."

(iv) "In order to maximize such benefits, however, develcp-
ing countries may be required to undertake deliberate
policy measures, amecng which are efforts to channel
FDI towards sectors with adequate forward or backward
linkages, the development of supplier or user activi-
ties and carefully designed perfcrmance requirements.”

(v) "However, the hostility in the context of overall
trade issuss of some industriaiised eccnomies tc the
imposition of performance criteria cculd intreduce an
element of uncertainty damaging tc the stability of
the new investment regime now emerging".

(vi) "Here the danger is that the hostility of certain
develeped market economies to performance criteria may
upset the equilibrium which Governments and companies
are beginning to achieve. Performance criteria have
played an important part in diffusing scme of the
tension between host countries and TNCs. They are the
instrument for reconciling the global strategy of the
investor with the immediate interest of  the host
country in foreign exchange reserves, backward linkages
and other developmental objectives™,

19. The last of the above menticned quotations from the Uni?ed
Nations study deserves the particular attention of the Negotiating
Group. Performance requirements are an important policy instrument
for realising the larger ecchomic and developmental objectives ©f
developing countries, especially their industrial and technolegical
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development objectives. They ought to be viewed in this perspective
and net as trade policy measures adopted by developing countries to
deal with imports and exports of products. It is interesting te
note that the UN study has viewed and analysed them not as trade
disterting or restrictive measures.follewed by develeping ccuntries,
but as instruments necessary to be employed by them to channel
foereign direct investment in consonance with their national develop-
ment objectives. If fact, the UN study advocates the employment of
carefully designed performance criteria to create the necessary
forward and backward linkages and diffusion of technology in the
national eccnromy. More importantly, the UN study sees the
performance requirements &s playing the positive rele of diffusing
the tension between host countries and TNCs and thereby providing a
cenducive framework for the flow of foreign investment and
technelogy te develeoping countries. The proponents of a complete
prefibition or rigid regulation of performance requirements under
GATT discipline weuld need toc give serious thought to these pcsitive
facets ¢f pericrmance requirements. )

20. coming to the specific investment measures cited as TRINMS by
the industrialised countries in their submissions to the G&Group,
Indiz is of the view that the following types of investment measuresg/
gerformance requirements are clearly not trade-related nor can thay
be ccnsidered to have any direct or significant adverse t“a:e
effects, nemely, local equity requirements, remitiance restrictions,
exchange restrictions, investmenl 1hcehtives, mafuiacTuring lzm 1ta-
Tions (Lhat Pronibit an 1Nvescor irom progucing  Ccertaill Goods/,
Technelogy transter and licensing requirements. If the Group deals

With these medsures, it Would really De geceing inveived in creat;ng
a multilateral investment regime under GATT which is beyond its
mandate.

21. 0f the others, performance requirements such as the demestic
sales requirements (that a part of the output must be scld 1IN The
domes<ic market of the host country) and product mandating require--
ments (that the affiliated company be dgiven the .BxCIlUSIVE rignt <o
export specified products or that a part of the output be exported
te designated countries or regions) may have scme trade effects but
there is hardly any evidence that they are either W1dely emplcyed
or that they cause trade distorting effects in any signiticant way,
at least in the case of developing countries.

22. It would, therefore, be inconsistent with the Punta del Este
mandate for the Group to consider the investment measures mentioned
in paragraphs 20 and 21 above as trade related investiment measures
that cause adverse trade effects. As a matter of fact, if the
submissions of the industrialised countries contained in documents
W/6 (Nerdic countries), W/10 (EEC), W/12 (Japan), W/16 (Switzerland)
are taken together, it will be sean that these measures have not
been regarded as trade related/trade distorting by one or mere of
these countries themselves. So far as the developing countries are
concerned, they have consistently maintained in the discussiens of
the Group that investment measures of this nature cannot be regarded
as trade related and are, therefore, beypnd the scepe of the work
of the Group.
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23. The performance requirements that can be regarded as having
some direct trade effects are only two, namely (i) Export perfor-
mance requirements and (ii) Local content/local manufacturing
requirements. Trade balancing requirements that require an investor
to cover all or part of his imperts through exports, either by
curbing his imports through local manufacturing/sourcing or by
increasing his exports or by a mixture of both, are really subsumed
in the two aforesaid performance requirements. In its study of
"TNCs in World Development" referred to inm paragraph 18 above, the
United Nations (UNCTC) has also referred to only these two measures
is.the main pervormance requirements employed in developing coun-
ries.

24. These are analysad in the following paragraphs, but it
should be emphasised at the ocutset that -

(i) these do not have trade restrictive or trade disterting
adverse effects in all circumstances as has been assumed in
the submissions of .industrialised countries; on the contra-
ry, they deo have positive trade creating and trade enhancing
effects in the case of developing countries through an
expansion and diversification of their industrial preduction
and technelegical base,especially in the medium and leng
run;

(ii) their developmental dimensions far outweigh their trade
effects in the case of developing countries; &s a matiter of
fact, these are not viewed by developing countries as trade
policy instruments but as an integral part of their macro-
econcmic developmental and technological policies. They
play a key role in the harmonisation of foreign investment
and technology with naticnal developmental needs and cbjec-
tives; and

(iii) they are also the instruments needed for countering the

restrictive business practices widely used by the TNCs in
their operations.

EXPORT PERFORMANCE REQUIREMENTS

25. Amcng the scarce econcmic rescurces that act as ¢ mgjor
constraint to the development process of developing cecuntries is
the availability of foreign exchange. The agbility of developing
countries to expand and sustain their imperts of capital gcods, raw
materials, components, intermediates, ~technology and technical
assistance rests crucially con the expansion and diversificatien of
their exports. The capacity tc import cannet be sustained by them
for long on foreign borrowing, foreign equity investment or foreign
aid alone; it has teo be built on expert earnings if it is to be
durable. It must be clearly recognised that imports could not be
increased permanently by the developing countries ~without a
correspending increase in experts. In this centext, it is impertant
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to remember that im the 1970s, develeping countries were running
"financial surpiuses" with which they were able te finance their
vcommercial deficits". But in the 1980s, there has been & drastic
reversal of the situation; becausz of the debt crisis and cther
adverse factors, developing countries are now running “"financial
deficits". Unless therefcre they are enabled ¢ acheive "commercial
surpluses” through increased exports by greater access to developed
country markets, they will nect be able to meet the "financial
deficits™ and their balance-of-payments situation will keep further
deteriorating. It is, therefere, necessary te se¢ in the larger
perspective the imperative need for developing countries increasing
their expert earnings. Expert performance requirements of developing
countries sheculd be seen &s trade creating and trade stabilising
measures rather than as trade restricting or trade disterting
measures to be disciplined under GATT.

26. It is also necessary to take intc account the differences
in the objectives of transnational corporations and host developing
countries in this area. The dominant objective of TNCs in investing
in develcping countries, especially in the case of countries with
large demestic markets, is to gain access to their domestic markets.
On the other hand, while host developing countries are ready to
provide such access, they are anxious that the TNC participation in
their naticnal economy shculd lead to foreign exchange earnings by
expert of at least a part of the output. Given the import intensity
typical of TNC operations, their penchant for inter-affiliate
transactions and their remittance needs, the export of a part of
the output is seen by developing countries as a necessity to meet
at least & part of the foreign exchange implications of their
cperations. This divergence in the approach between the objectives
of the TNCs and the host ccuntries is well recegnised. Export
performance requirements sheuld be seen as the instrument for
bringing abecut an appropriate alignment between the objectives of
the host developing ccuntries and the TNCs.

27. If expert performance requirements employed by the develop-
ing countries are seen as a trade distorting measure, there is no
retionale or justificatienm for viewing the expert restricticns
imposed by the transnational corporations in a different manner. It
is a well established fact that TNCs impose a variety of export
restrictions, beth formal and informal, on their subsidiaries,
affiliates, joint ventures and in technelegy licensing agreements.
These are particularly rampant in the case of developing countries
because of the unequal bargaining power between them and the TNCs.
To illustrate, in the case of India, according to-the fourth Survey
Report (1985) of the Reserve Bank of India (which is the central
bank of the country) on “"Foreign Ccllaboration in Indian Industry”,
354 of the 580 foreign collaboration agreements concluded in the
country during the period 1977 to 1981 (i.e. 61% of the total
number of agreements) contained expert restrictive clauses. '_The
number of agreements {out of the 580 agreements) which conta1ngd
all types of restrictiveciauses during that perigd was 376, and in
all they had 716 restrictive clauses, of which 594 were export
restrictive clauses. In cother words, agreements with export
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restrictive clauses formed 94% of the agreemenis witi regulatory
clauses, and more than 80% of the restrictive clauses relsted to
exports. The survey of ihe Reserve Bank of indie {which conducts
such surveys on a regular basis since 1968 and this ialest survey
is its fcurth in this series) has also found that the tendency te
impose export restrictions has increased cover the pericd. The
tables contained in the survey regarding the classification of
requigtory clauses and countrywise classification of ‘agreements
with export restrictions are shown in the Annexes “tc this paper.
There is enough documented evidence, both from academic studies as
well as the publications of the United Nations system, that such
restrictive business practices are widely prevalent in the
agreements between TNCs and firms in all developing countries.
Instead of seeking to discipline developing countries on .export
performance requirements the need is for international agreement for
curbing the use of export restrictive clauses by the TNCs.

28. There is also no basis to the allegation that the export
performance requirements .result in every case in “dumping" 1in
external markets. In the first place, in many cases, the invesiors
themselves weuld find it profitable to undertake the experts on
their own commercial judgement if only they did not resert tc the
restrictive business practice of expart restrictions. Export perfor-
mance requirements cannot therefore be regarded as trade distorting
or leading to dumping ipso facto.- Secondly, if in any particular
case, the importing country is able to establish a case of dumping,
the existing. GATT rules and disciplines permit the imperting country
to_take appropriate counter measures.

29. To sum up, therefore -

(a) export performance requirements are not Recessarily trade
distorting in nature; viewed in the proper perspective in
the case of developing countries, they are in fact trade
enhancing and trade stapilising measures;

(b) the developmental censiderations far outweigh the t’re_xde
distorting effects, if any, in the case of developing
countries;

(c) the focus should be on the elimination of the widely preva-

lent export restrictions imposed by TNCs con developing
countries; and

(d) export performance requirements camnot ipso facto be assumed
to be @ "dumping" practice; if in any particular case, an
export leads to dumping, the existing remedies available
under ‘GATT are-sufficient to deal with it.
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LOCAL CONTENT/LOCAL MANUFACTURING REQUIREMENTS

30. The usual requirements in this regard in developing count-
ries are that the components and parts should either be manufactured
locally by the investor himself (in-house) or that they should be
procured from leccally manufactured sources (vendors) sc that the
content of locally manufactured compenents and parts reaches certain
prescribed percentages over & period of time in terms of their
c.i.f. value. This is typical in engineering geods industries and
the electronics sector. In the pharmaceutical or chemical sectors,
the local content requirements msy take the form of the ‘production
taking place over & period of time from the basic or intermediate
stage instead of its being & mere formulation or mixing activity
based on imported finished or semi-finished products. It may be
relevant to nete here that the lccal content rule deoes not apply in
many countries {for example, in India) for imported raw materials;
in other wards, & compcnent cor part may be manufactured locally
with imported raw materials (e.a. steel, non-ferrcus metals, plas-
tics) and it will still be regarded as satisfying the local centent
rule although it is based on imperted raw materials. The essence of
thes2 requirements in the casz of developing countries is progre-
ssive local manufacturing over & reasonable peried of time instead
of perpetual dependence on imports of the compenents and the inter-
mediates.

31. The local content/local manufacturing requirements are a
key policy instrument of the developing countries to serve several
important macro-econemic peolicy objectives. Firstly, they are
essential to build up the indusirial production base of developing
countries and thereby the diversification of their economies from
predominantly an agriculture and primary commedity based economy to
an econemy in which industrisl production also will play an imper-
tant .role.

32. Secondly, the building up of domestic tehnelogical capabili-
ties is a sine qua nen for the economic development of the develop-
ing ceuntries. There will hardly be any transfer or diffusion of
technology if production is based on "screw driver" operations,
that is, mere assambly of impertzd Completely Knocked Down (CKD) or
Semi-knocked Down (SKD) kits. As brought out in the quotations of
the United Naticns study on TNCs in para 18 above, performance
requirements specifically targeted at technelegy <transter are
essential in order to creste forward and backward linkages and te
maximise the technolegical impact of foreign direct invesiment. The
role played by progressive lccal manufacturing in the case 'cf
developing countries is comparable to the difference between "giving
@ man some fish" and “teaching him how to fish".

33. Thirdly, it is well knownthat transnational ccrporafiqns
employ the restrictive business practices of "tied sales” (requiring
that the componments, parts and materials must be purchased from
them or from sources designated by them) and abusive "transier
pricing" practices. Local manufscturing requirements tend to miil-
gate these restrictive practices employed by TNCs on a wide scale.
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34. Fourthly, local content/local manufacturing requirements
tend to allevigte the foreign exchange preblems of developing
countries. As noted earlier, foreign exchange is one of the most
sericus ceonstraining factors for the economic and industrial deve-
lopment of develcping countries. Local manufacturing contributes
not cnly to the minimisation of perpetual dependence on imports,
but alsc to the available foreign exchange resources being employed
on & wider producticon base.

35. Lastly, the leocal content/local menufacturing requirements
centribute to a number of economic gains for the national eccneomy
such as value additign in the economy through greater utilisation
of domestic rescurces, increass¢ empnlovment opportunities, upgrada-
tion of the technolegi ral Tevel ¢of the economy and diversification
of the economy as a whole,

36. Thus, in fthe cess ¢of the develeping ceuntries, it i
impertant to view lgcal content/lccal manu FaCuurzng requirements in
the perspective ¢f fhsir 7300 mic obj uxves and nct me"ely
as trade devices tzrgetie exports of companies
or as devices int estors cduring the producticn
procass. - dimensions far outwe 1gr their
trade implicatics f armore, they are essential to forge @
mutually beneficis] Tetinonshi be'waen d eveleping countries anc
foreign investers oy Smisadi neir objectives.
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37. .Recegnising the imoaritance ¢F experts as well as local
manufacturing f¢ﬁLiiSéﬁlO( of lccal escurces for econcmic develop-
ment and balance-cf-payments of developing countries, the draft UN
Code of Conduct of Transnaticnal Corporations being negotiated
under the auspices of the United Nations have the following specific
paragraphs incorperated in it. On these paragraphs, there is &
substantial consensus among the developed and develping countries
as well as the industry:
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n28. Transnational corporaticns shall carry out theis
operations in conformity with iaws and regulations and with
full regard to the policy objectives set cut by the
countries in which they operate, particularly developing
countries, relating to,balance of payments. ¥inancial
Transactions and other issues .dealt with in the subsequent
paragraphs of this section.

29. Transnational corporations should respond positively
te requests for consultation an their activities from the
Governments ¢of the countries in which they operate, with a
view to contributing to the alleviation of pressing problems
of balance of pavmerts and finance of such countries.
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30. As required by government regulations and in furthe-
rance of govermment policies, and consistent with the
purpose, nature and extent of their operations.transnational
corporations should contribute to the promoticon of exports
and the diversification of exports and, where appropriate
gmpofts in the councries 1n whnich they operate and to an
increased utilizaticn of geeds, services and other resources
which are avallable if these countries’.

38. The provisions of paragraph 30 of the draft Code mentioned
above are particularly relevant for consideration of the export
performance requirements and the local content/local manufacturing
requirements. They are an exhortation to the TNCs that as required
by government regulations and in furtherance of government pclicies,
TNCs should contribute to the promotion and diversification of
exports and to an increased utilisation of goods, services and
other resources which are available in host countries. The efforts
to prohibit or discipline such performance requirements are diame-
trically opposed to the efforts being made in other internaticnal
fora to bring about a mutually beneficial relationship between host
countries and TNCs on the basis of & balanced apprcach to the
rights and obligations of TNCs and their treatment by the countries
in which they coperate. .

39. It is also not correct to assume that in all circumstances,
the local content/lccal manufacturing requirements are trade restri-
ctive and trade disterting. Firstly, as pointed out in paragraph 11
of the paper, -the performance requirements may be such that they
would have been adopted in any event by the investor himself on his
own commercial judgement and weculd therefore be acceptable to him.
They cannot become trade disterting merely because they are mandated
by the government. Secondly, they create trade in the supplier
industries. For example, when a compenent or part is to be sourced
locally, the component manufacturer goes in for the import of
capital equipment, raw materials, technology, technical® assistance
and sub-components and parts. Thus, what may appear to be a reduc-
tion of the imports of SKO/CKD cempenents will be more than offset
by the imports made by the cempenent manufacturer. Thirdly, by
widening the production base and utilising the demestic resources,
the velume of preducticn is considerably increased and imports take
place on an expanded base net only by the main manufacturer but
also by the supplier industries as well. If imports were to take
place only by way of SKD/CKD kits, the volume of manufacturing
would tend to get restricted and there would hardly be any tangible
trade gctivity inm the supplier industries. I fact, according to
the UN study cited above, one of the newer forms of TNC participation
in developing country economies that is increasingly coming into
the fore is “sub-comtracting”, namely production of components and
parts not only for use in the demestic market of the developlng
countries, but also for sourcing for their worldwide operations.
Lastly, - as local content/lccal manufacturing diversifies the
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economy, the level of trading activity - imports as well as exports
- is pushed to a higher growth pattern.

40. It will therefore not be ratichal to prohibit lecal
content/local manufacturing requirements or to regulate them in a
rigid manner on the unpreven assumption that they are ipso facto
trade restrictive or trade distorting. Even if in a particular
circumstance, they are found to create an adverse effect, their
developmental aspects would far outweigh their trade effects in
the case of developing countries. It would therefore be detrimental
to the long term needs and interests of developing countries, as
well as to the expansion of international trade, to prohibit or
regulate them under GATT.

41. Thus far, the paper has dealt with local content/local
mahufacturing requirements from the perspective of the developing
countries. But it is well tc remember that these requirements are
widely prevalent in develcped market economies as well. For example
the rules of corigin requirements being followed by scme cof the
Eurcpean ccuntries are scarcely distinguishable from the local
centent rules in intent and effects. As Japan has pointed out in
its document MTN/GNG/NG12/W/7, vules related tc the concept of
origin of goods should alsc be studied since they have similar
effects. In the automobile sector, there is at present a contre-
versy in the EEC whether the yardstick of local content should be
60% or 80% tc determine whether a car is to be regarded as “"Made
in Eurcpe" or not. Whatever be the yardstick - whether it is €0%
or 80% - the rationale behind it is that "screw driver" Ztype
assembly operations shculd be discouraged.
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PART - III
Operation of GATT Articles
in relation tc investment measures
42. Article I: It has been argued that the provisions of

Article T are relevant tc investment measures because investment
megsures have discriminatory trade effects, both on. imperts and
experts, as they ere imposed on specific investors and are negotia--
ted on @ case by case basis. Article I deals with the avoidance of
discriminatery trade measures and would be attracted only if g
specific trade measure discriminhates between geoods of different
origins. Furthermore, Article I applies to border measures and
specifically to the items covered by it. ArtiCle I is clearly not
relevant in the context of investment measures because Article- I
deals with discriminatory trade measures, implying discrimination
~~tween one country and another, and it does not deal with discri-
Sl lory trade effects. Moreover, investment measures are not
imposed at the border; they are producticn measures.

43, Article III: Paragraphs 4 and 5 of Article III on national
treatment have beed cited in relation to local conmtent/local manufa-
cturing requirements. Article III.4 is gattracted only after a
proeduct has actually been imported inte a country, that is to say,
only after a preduct has crossed the border. The obligation imposed
by this provision is that once & product has actually entered a
domestic market, it should be treated ne less favourably than a like
domestic product. This Article does not come into play when a
product has not even been impcrted inte the country. It cannot be
inveked merely on the ground that had the circumstances been differ-
ent, that product might have been imported into a country. If that
w3s S0, every product or its components that were previcusly impert-
ed, but are now indigencusly manufactured, would have te be regarded
as impert-displacing and attracting Article III.4.

44 In the case of local manufacturing requirements that stipu-
late that & certain percentage of the. product should be manufactured
locally or should be obtsined from locally manufactured sources,
there may at best be an effect on the extent of imports, but there
is no discrimination between an imported product and a like domestic
product. Generally local manufacturing requirements do not stipulate
that & particular component should be manufactured deomestically. It
would, therefore, not be correct to assume that such a requirement
even places restriction on the import of any particular component,
much less isthere & discrimination between an -imported component
and a domestically manufacturasd component.
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45.  Im this context, it may be pointed out that the FIRA Paneil
wgnt into the question of the Canadian “purchase undertakings". It
did not examine "manufacturing undertakings*at atl. As clearly
statgd in pars 5.3 of its findings, "the Panel considered that the
gxam1nat1cn of undertakings to manufacture goods, which would be
imported otherwise, as requested by <the United States was not
cqvered by.lts terms of reference which only refer to the purchase
of goods in Canada. Accordingly, the Panel did not examine Tnis
question". Again in para 6.3 under "conclusions”, the Panel has
relteratgd: “Finglly, the Panel considered that the examination of
undertakings to manufacture goods which would be imported otherwise
was.not covered by 1ts terms of reference”. In the case of the
typlca} local manufacturing requirement. employed in developing
countries, there is no case of discrimination against “imported
components” (components that have already been imported intc the
country and are available with stockists and which can therefore be
purchased by the investor) vis-a-vis same components manufactured
domes§1cally. The obligation on the investor is to manutfacture a
certain percentage of the components (as required by the extent of
local manufacturing requirement) either by himself or procure it
from domestically manufactured sources. The local manufacturing
requirement employed 1n developing countries is, -thus, vastly
different from the local purchase undertakings that the FIRA panel
examined and found to be inconsistent with Article III.4.

46. Article III.5 deals with internal quantitative regulaticnhs
relating to the "mixture, processing or use of preducts". In
certain  circumstances provisicns of Article III.5 might get
attracted by local content requirements in the case of industria-
lised countries. Heowever, in the case of develcping countries,
totally different consideraticns prevail as explained belcw.

47. Regardless ¢f the above, development dimensicns sheould
receive over-riding consideraticns in dealing with performance
requirements such as local content/local manufacturing requirements.
As has been explained in the praceding parts of this paper, these
are key policy instruments empleyed Dy developing countries for
achieving their macro-economic and deveiopmental objectives, espe-
cially in the areas of industrialisation and technological upgrada-
tien. They are tc be viewed as development policy instruments and
not as trade devices. Furthermors, in most circumstances, they may
not have trade restrictive or trade distorting effects. On the
contrary, in the case of developing countries, they have trade
creating, trade enhancing and trade stabilising effects.

48. Even if in any particular circumstance, a local content/
local manufacturing requirement is found to have an adverse trade
effect, them in the event of such a measure being maintained by a
developing country, full account should be taken of the special
situation of the develeping countries. Sufficient flexibility
should be provided to the developing countries to maintain their
investment regimes for promoting their economic development.
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49, Article VJ: It has been arcued that export performance
requivements can aave effects analogous teo dumping and, therefore,
on account of the adverse trade effects, export performance require-
ments should be preohibited. In the first place, it must be recogni-
sed that there is no evidence tc establish a causal relationship
between export performance vequirements and dumping. Article VI
deals with the conditions under which anti-dumping or ccuntervailing
duties may be levied against products which are exported at less
than the normai value of the products, provided it causes or threa-
tens material injury to the domestic industyry of the country of
importation. Therefore, if, as it is argued, export performance
vequirements may in certain circumstances lead to dumped exports,
remedies against such dumping exist under the relevant provisions
c¢f the General Agreement. The mere possibiiity of dumping is an
insufficient ground to demand that export performance requirements
which have other basic macro-economic objectives, should beprohi-
pited - or regulated. Moreover, the GATT, and the Anti-dumping
Code, do not prehibit dumping per se,

50. Article XI: Article XI deals with restricticens on importa-
tion and exportation of preducts. Seme participants have argued
that investment measures, and in particular performance require-
ments, are inconsistent with the provisiens of Article XI. It
should be recalled that the Canadian FIRA Panel had vreached the
conclusien that measures such as local purchase undertakings were
not inconsistent with Article XI. The Panel nofed Thal the General
Agreement distinguishes between measures affecting the "importation
of the products”, which are regulated by Article XI:1, and these
affecting "imported products" which are dealt with in Article III
and it found no evidence in the drafting history of the General
Agreement or in previous cases examined by the CONTRACTING PARTIES
te justify an interpretation of Article XI:1 to cover also internal
requirements. Hence, it is incerrect to cite Article XI:1 in the
centext of the trade effects of investment measures.

51. Furthermere, it is te be noted that there are provisions in
the General Agreement that allew developing ceuntries to maintain
import vestrictions for balance-cf-payments vreasons in relaxation
of Article XI. In interpreting Article XI in relaticen toc the trade
effects of an investment measure, full consideraticn must be given
to these provisions of the Ganeral Agreement. In other casss also,
sufficient flexibility should be provided to the developing count-
ries to maintain their investment regimes for prometing their
economic development.

52. Article XVI: The provisions of Article XVI relate tc subsi-
dies. It cannot be presumed that investment measures constitute a
form of subsidisation and lead to subsidised exports. If contracting
parties are of the view that products are being subsidised, the
GATT prescribes adequate remedies to deal with such cases. It is
inappropriate to invoke the provisions of Article XVI in an attempt
to proscribe any investment measures. In any case, even Article XVI
and the Subsidies Code do not prohibit all forms of subsidies. (See
para 10 of the paper).
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53. Article XVIII: Article XVIII recognises that the attainment
of the objsctives of the General Agreement will be facilitated by
the progressive development of the economies of those centracting
parties which can only support low standards of living and are in
the early stages of development. Article XVIII further reccgnises
that it may be necessary for these contracting parties, in order to
implement programmes and pelicies of economic development, to take
protective or other measures affecting imports and that such
measures are juscitied in so far as they facilitate the attainment
of the objectives of the General Agreement.

54. Part IV of GATT on Trade and Development. The provisions
of Part TV also rveflect recognition of the development dimeRmsiens
in the context of the participation of developing couniries in
international trade. The rapid expansion of the econcmies of the
developing countries is a fundamentzl objective of Part IV. In
particular the objectives embodied in Part IV such as the following
are extremely relevant for the work of this Group as they relate to
developing countries :

- raising of standards of living and pregressive develcpment
of their econcmies;

- enhancing their expert earnings;
- diversification of the structure of their economies; and

- use of special measures to promote their trade and develop-
ment.

55. Thus, the investment measures of developing countries which
are maintained in pursuance of their macro-economic and develgpment
gbjectives and are designed to attract capital investment and
technology flews and harmenise them with those objectives, are in
confermity with the spirit and philosophy of the General Agreement.
It is well recoghised that the provisions of the General Agreement
do not apply te investment regimes. I7 the GATT Articles are to be
extended to deal with anv direct and significant adverse <{rade
effects of an investment measure, full account must be taken of the
basic recognition accorded under the General Agreement to the
gbjective of achieving the eccnomic development of develaping
countries.

000
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CLASSIFICATION OF REGULATORY CLAUSES
(1977-81)
1 , ) . 1 ! ] 1 ]
Subsid- Minority Techni~ Total
: - iaries capital cal co—-
Type of regulatory clauses , Partici- llabor-
: pation ation
1. Exrort Clauses 36 246 312 594
2. Conditional Payment Clauses 1 17 13 31
" 3.  Other Restrictions 5 38 48 91
4. Total (1 to 3) _ 42 301 373 716
A. Totzl number of agreements with :
regulztory clauses . 33 176 167 376
B. Total number of aggrements 49 30C 231 580
C. A as percentage of B 67.4% 58.7% 72.3% 64.8%

*Source: Survey Report of the RBI (1985)
on "Foreign Collaboration in Indian
Industry™.
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COUNTRY-WISE CLASSIFICATION OF AGREEMENTS WITH EXPORT RESTRICTIONS

(1977-81)
! i 1
Subsidiaries Minority Technical Total
Capital Coilaboration
Participation )
No.of No. of No. of No. of
Country agreements agreements agreements agreements

With Total With Total With Total With Total

export export export export

restri- restri- restri- restri-

ctions ctions ctions ctions
U.K. 12 - 19 46 88 . 30 45 88 152
U.S.A. 10 15 42 65 30 44 82 124
West Germany 5 5 39 66 33 45 77 116
Switzerland z 4 7 17 9 15 18 36
Japan - - 7 16 8 13 15 29
France - 1 7 14 19 22 26 37
Italy ' - - 1 4 3 4 4 8
Canada - 1 i 2 2 2 3 5
Netherlands - 2 b 11 4 5 10 18
Sweden - pA 7 8 2 5 9 15
East European - - 1 3 5 10 6 13
Countries
Others - - 4 6 12 21 16 27
Total 29 49 168 390 157 231 354 580
*Source: Survey Report of the .RBI (1985) on "Foreign

Collaboration in Indian Industry".-



