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3. The first column in each table sets out existing international
standards on the matters on which specific propocsals have been made. The
content of this column has been prepared drawing on the document

prepared by the International Bureau of WIPO orn the Existence, Scope and
Form of Generally Internationally Accepted and Applied Standards/Norms for
the Protection of Intellectual Property (MTN.GNG/NG1ll/W/24/Rev.l). The
following points about the scope of the information contained in this
column should be borre in mind:

- Only standards contained in multilateral treaties have been
included. Regional or bilateral treaties have not been referred to.

- The information given refers to the most recent revision of the treaty
in question, unless otherwise indicated.

- In order to enable the information to be presented synoptically, it
has been necessary in many instances to present the existing standards
in summary form. References have been included to the articles of the
treaties in question where the full text of existing international
standards can be found.

- Under each entry, a reference is made to the corresponding Part and
Section of document MTN.GNG/NG11l/W/24/Rev.l prepared by WIPO,
e.g. (III (1)) refers to Part III (on trademarks), Section (1) (on
subject matter to which right applies/does not apply). It will be
recalled that this document not only contains information on existing
standards in international treaties, but also information on standards
suggested in model legislations, on WIPO activities and on national
provisions and practices. Where there is a second reference in
brackets, this refers to the records of any discussion of that point
in the Group (e.g. 7/17; 7/20 refers to paragraphs 17 and 20 of
MTN.GNG/NG11/7).

- The national treatment standard, as laid down in the Paris, Berne,
Universal Copyright, Rome or Integrated Circuits Conventions, is
widely relevant to the matters referred to in the tables. It has only
been mentioned explicitly in the tables where a specific standard of
this nature has been proposed in relation to a particular intellectual
property right. It will be recalled that various proposals have been
made for general national treatment obligations, in connection with
item I(A) of the Group’s agenda.

4. The other columns of the tables set out in full the specific proposals
made by the United States (MIN.GNG/NG1l/wW/1l4/Rev.l1l), Japan
(MIN.GNG/NG11/W/17/Add.1l), the European Communities (MTN.GNG/NG11/W/26),
Australia (MTN.GNG/NG11/W/35), Norway on behalf of the Nordic countries
(MTN.GNG/NG11/W/36), India (MTN.GNG/NG11l/W/37) and Switzerland
(MIN.GNG/NG11/W/38). Where there is a reference in brackets below an entry
in these columns, this refers to the records of the meeting of the Group at
which that point was discussed.
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5. Written submissions of a more general nature presenting views on
questions of standards and principles concerning the scope, availability
and use of trade-related intellectual property rights have also been
circulated by Thailand, Mexico and Brazil. The Thai statement
(MTN.GNG/NG11/W/27) inter alia emphasises that the two fundamental goals
pursued by governments when granting intellectual property protection are
the stimulation or encouragement of intellectual property creation and the
accord of proper and legitimate protection of the public interest:; the
former must not put an undue burden on or adversely affect the latter. The
statement by M:xico (MIN.GNG/NG11/W/28) inter alia says that the
negotiating objective regarding the imprcvement of intellectual property
rights should not become a barrier to access by developing countries to
technologies produced in developed countries. Any results obtained in the
Group would therefore necessarily have to include more flexible elements
for the use of such technology by developing countries, since countries
with different levels of development cannot respond in the same way to each
of the trade and intellectual property aspects. Mexico also advocates
examination of Articles IX, XX and XXIII of the General Agreement and says
that the provisions of the General Agreement should not be used to modify
legal regimes governing intellectual prcperty rights, but should aim, in
the best of cases, at recommendations to reduce distortions in
international trade and barriers to that trade which may derive from the
application and protection of intellectual property rights. The Brazilian
paper (MIN.GNG/NG11/W/30) says that the originality of the Group’s work
lies in the need to keep in view both the trade-related and developmental
aspects of intellectual property rights, distinguishing it from more legal
discussion being held in other fora. It advocates priority attention in
the Group to:

i) The extent to which rigid and excessive protection of intellectual
property rights impedes access to the latest technological
developments, restricting therefore the participation of developing
countries in international trade. In this context, it emphasises the
importance of specific exclusions from the protection of intellectual
property rights.

ii) The extent to which abusive use of intellectual property rights gives
rise to restrictions and distortions in international trade.
Practices which have this effect should be subject to adequate
multilateral discipline. An illustrative list of such practices is
given in paragraph 25 of the paper.

iii) The risks that a rigid system of protection of intellectual property
rights implies for international trade. Attentive consideration
should be given to cases where the protection and enforcement of
intellectual property rights become a barrier or harrassment to
legitimate trade, including where it is used as an excuse to implement
protectionist and discriminatory measures.

It will be recalled that a number of other delegations have also submitted,
in documents MTN.GNG/NG11/W/7 and addenda, their analyses of the trade
problems that the Group should, in their view, comsider.
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6. Many participants have, of course, expressed their views orally at
meetings of the Group. Since the April 1989 TNC decision, the views
expressed on the approach that the Group should take to work on standards
and principles are recorded in MTN.GNG/NG11/12, paragraphs 5, & and 9;
MTN.GNG/NG11/13, paragraph 5; and MIN.GNG/NG11l/14, paragraphs 3-18. The
views expressed relating to specific intellectual property rights are
recorded in MIN.GNG/NG11l/14, paragraphs 20-91.

7. It might be noted that the suggestions of the United States, the
European Communities, Japan, Australia, India, Switzerland
(MTN.GNG/NG1i/W/25) and the Nordic countries (MTN.GNG/NG1ll/W/29) address
the relationship between the outcome cf the work of the Group and standards
in existing treaties. The European Communities' and Japanese proposals
also suggest obligations regarding adherence to existing international
treaties (the European Communities’ and Japanese proposals would require
adherence to the Berne and Paris Conventions in their latest revisions;

the European Communities would also invite adherence to other existing
intellectual property conventions). The European Communities’ proposal
further suggests commitments regarding participation in the work of other
international organizations, notably in regard to the development of
standards in response to new forms of technology and creativity, while the
proposal of Switzerland (MTN.GNG/NG1i/W/25) would reguire a TRIPS committee
to cooperate with WIPO and other international organizations particularly
with a view to developing and adjusting international law related to
intellectual property to the needs of unimpaired international trade. The
proposals of the United States, European Communities, Japan, Switzerland
and Australia envisage provision for the evolution of standards and
principles provided for in a TRIPS agreement.

8. The following are the full titles of the various international
treaties referred to in column one of the tables:

(a) Industrial Property

- Paris Convention for the Protection of Industrial Property (WIPO)
(1883, revised 1900, 1911, 1925, 1934, 1958 and 1967, and amended
1979);

- Madrid Agreement for the Repression of False or Deceptive
Indications of Source on Goods (WIPO) (1891, revised 1911, 1925,
1934 and 1958; Additional Act 1967);

- Lisbon Agreement for the Protection of Appellations of Origin and
Their International Registration (WIPO) (1958, revised 1967, and
amended 1979);

- Naircbi Treaty on the Protection of the Olympic Symbol (WIPO)
(1981);

- Patent Cooperation Treaty (PCT) (WIPO) (1970, amended 1979 and
modified 1984);
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- Madrid Agreement Concerning the International Registration of
Marks (WIPO) (1891, revised 1900, 1911, 1925, 1934, 1957 and
1967, and amended 1979);

- Treaty on Intillectual Property in Respect of Integrated Circuits
(WIPO, 1989).

(b) Copyright

- Berne Convention for the Protection of Literary and Artistic
Works (WIPO) (1886, completed 1896, revised 1908, completed 1914,
revised 1928, 1948, 1967 and 1971, and amended 1979):

- Universal Copyright Convention (Unesco) (1952, revised 1971).

(c) Neighbouring Rights

- Rome Convention for the Protection of Performers, Producers of
Phonograms and Broadcasting Organizations (ILO, Unesco, WIPO)
(1961);

- Geneva Convention for the Protection of Producers of Phonograms
Against Unauthorized Duplication of their Phonograms (WIPO, in
cooperation with ILO and Unesco for matters relating to their
respective fields of competence) (1971).

1Not yet in force.
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TABLE I: COPYRIGHT

(1)_RELATION 70 BERNE CONVENTION OBLIGATIONS

Existing International Standards United States
{MTN.GNG/NG11/H/14/Rev.1)

(Part II) : (14/23.1)
(7117
Australia
(MTN.GNG/NBL1/KW/39)

Rights in the copyright field should be pre-
tected in accordance with the existing pro-
visions of the most broadly subscribed acts of
relevant internationai conventions; including
the Berne Convention for the Protection of
Literary and Artistic Works (1886).

(14765 14/23.1)

Switzerland
(MTN.GNB/NG11/W/38)

(15/3; 14/23.1)




Japan
(MTN.GNG/NGI1/W/17 and Add.!)

Participants shall accede to and frame
national laws based upon the Paris Act of
the Berne Convention for the Protection
of Literary and Artistic Works.

(9/12, 14/23.1)

Nordics
(MTN.GNG/NG11/W/36)

{14/4)
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European Comaunities
(MTN.GNG/NGIL/HW/26)

Authors and their successors in title shall
enjoy the rights conferred upon them by the
Faris Act of the Berne Convention for the
Protection of Literary and Artistic Works.
(8/39; 8/46; 14/23.1 and 3}

India
(MTN.GNG/NG11/W/37)

The Berne Convention for the Protection of
Literary and Artistic Works is more than
adequate to deal with copyright protection.
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{2) SUBJECT MATTER FOR PROTECTION

Existing International Standards

The Berne Convention obliges the countries
which are party to it to protect all literary
and artistic works. The Convention contains
a non-exhaustive list of such works which
includes, inter alia, books and other writ-
ings; dramatic or draeatico-eusical works;
choreographic works; ausical ceapositions with
or without words; cineaatographic werks and
works expressed by a process analegous to
cinematography; works of drawing, painting,
architecture and sculpture; photegraphic .
works, The obligation of the countries party
to the Convention also extends to the protec-
tion of so-called derivative works (transla-
tions, adaptations, arrangesents of susic)
{Article 2).

The word "work" is not defined separately.
The records of the diplomatic conferences
adopting and revising the Convention indicate,
however, that it has always been considered
evident that "works® are original,
intellectual creation. That ameaning of
“works® is made clear also in the text of the
Convention in respect of collections such as
encyclopasdias and anthologies, where it is
stated that the condition of protection is
that such coilections should be "intellectual
creations®.

The Berne Convention provides that 3t is a
asatter for legislation in countries
party to the Convention to detersine the
extent of the application of their laws to
works of applied art and industrial designs,
as well as the conditions under which such
works and designs are protected. The
Convention makes it clear, however, that such
productions should always be protected,
either by copyright or by special
industrial design law or by both
(Article 2).

(I1 (1N

(717

Under the Universal Copyright Convention,
each Contracting State underiakes to provide
for the adeguate and effective protection of
the rights of authors and other copyright
proprietors in literary, scientific and
artistic works, including writings, musical,
drasatic and cinesatographic works, and
paintings, engravings and sculpture

(Article ).

United States
(MTN.GNG/NGLI/N/14/Rev.])

Copyright protection shall extend to all foras
of original expression regardless of the
aediua in which the work is created, expressed,
or eabodied or the wethod by which it is coe-
sunicated or utilized. Such werks include
literary works (including all types of coae-
puter prograsses expressed in any language,
whether application prograsses or operating
systess, and whether in source or object
code); susical works (including accompanying
lyrics); drasatic works, cinematographic and
audiovisual works; sound recordings; pictorial,
graphic and sculptural works; choreography and
pantoaime; coapilations (whether of protccted
or unprotected materials and whether in print,
in a machine-readable data base or other
aedium); derivative works (without prejudice
to any rights in pre-existing saterial upon
which they are based); and works created =ith
the use of computers, as well as works in foras
yet to be develaped.

{14/24.1)

fustralia
(MTN.GNG/NB11/W/35)

{14/24.4)

Switzerland
(MTN.GNG/NE11/W/38)

"Work® seans any original intellectual
creation, of iiterary or artistic character,
irrespective of i%s value or purpose.

Ceamputer coftware shall be considered to
be & work within the meaning of the preceding
definition.

(14/24.3)



Japan
(MTN.GNS/NG11/K/17 and Add.!)

A production in which thoughts or sentisents
are expressed in a creative way and which
falls within the literary, scientific, artis-
tic or musical dosain is “work® that is
entitled to copyright protection.

Computer data bases which, by reason of the
selectien or systeaatic construction of infor-
aation contained therein, constitute intell-
ectual creations shall be protected as indep-
endent works.

The copyright protection of computer prograese
works shall be given appropriate consider-
ations in accordance with their nature which
include the following:

(i) The protection shall not extend to any
programaing language, rule or algeriths
used for making such works.

(11) The owner of a copy of a prograsse work
may #ake copies or adaptations of that
work if and to the extend deeaed
necessary for the purpose of exploiting
that work in a computer by hiaself.

(9/12-14; 14/24,2}

Nordics
(MTN.GNG/NG11/W/364)

An author of literary or artistic works, a work
being an original intellectual creation or an
expression thereef, shall enjoy copyright
protection.

The expression "literary and artistic work®
shall include every production in the
literary, scientific and artistic domain
whatever gay be the sode or fore of its
expression such as works in writing,
including computer prograames, works
censisting of words and expressed orally,
susical works with or without sords,
dramatic or dramatico-susical works, audic-
visual works, including cineaatographic works,
pantosimes and choreographic works, works
of fine and applied art.

In ne case copyright protectien shall
extend to ideas, procedures, systeas or
pethods.

(14/4; 16/24.3)
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European_Communities
(MTN.GNG/NG11/W/26)

(14/24.4)

India
(MTN.GNG/NGI1/K/37)
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(3) CONDITICNS FOR OBTAINING PROTECTION

Existing Internaticnal Standards

Under the Berne Convention, the enjoyaent and
exercise of cepyright must not be subject to a
fereality {&rticle 3). The Convention leaves
it tc the legislation of member States te
determine whether protection of works, in
general, or any specified categories of weris,
sheuld be conditicna!l on thoce works having been
fixed in sose saterial fora.

{11 (2))

Under the Universal Copyright Convention, all
forsalities with which cospliance is required
as a condition of copyright must be regarded
as satisfied if from the time of the first
publication all the copies of the work pub-
lished tha authority of the author or
other copyrigne proprietor bear the sysbol ¢
accoapanied by the name of the copyright
proprietor and the year of first publication
placed in such sanner and location as to give
reasunable notice of claie of copyright.
(These provisions do preclude any Contracting
State from requiring forealities or other
conditions for the acquisition and enjoyment
of copyright in respect of works first
published outside its territory and the author
of which is not one of its nationals

(Article 1I1.1). However, they do not pre-
clude any Contracting State froam requiring
formalities in respect of works first
published in its territory or works of

its nationals wherever published)

(Article III1.2).

Each Contracting State is also required

to provide legal seans of protecting without
formalities the unpublished works of
nationals of other Contracting States
{Article II1.4).

United States
(HTN.GNG/NE11/H/ 14/Rev. 1)

Copyright protection shall vest automatically
upon the creation of a work ans shall subsist
whether or net the werk is published, cosaun-
icated, or disseminated. Ths enjoyment and
avercise of rights under cepyright shail net.
be subject to any fermality. :

Parties that have afforded nc effective copy-
right protectien to foreign works shall provide
copyright protection for pre-existinc werks
that are not in the public doeain in the
country of origin of the work.

(14/23)

Australia
(MTN.GNB/NG11/W/35)

Switzerland
{MTN.ENG/NGi1/UW/38)

Copyright protection shall begin auto-
matically, upen the creatien of the work,

The exercise of the exclusive right shall
not be subject to any forsality.
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Japan European Cosmunities
{MTN.GNG/NGLL/W/17 and Add.i) (MTN.GNG/NGL1/H/26)

Copyright protection shall attach autsestic-
ally upon creation of the work and the
sxercise of the rights shall not be subject
to any formality,

Nerdics India

(MTN.GNG/NGI1/W/36) (NTN.GNG/NG11/W/37)

The protection shall comaence upon creation

of the work and the exercise ¢f the rights

shall net be subject to any formality.
(14/23)
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(&)

RIGHTE CONFERRED

Existing International Standards

The exclusive rights to authorize certain uses
of works that must be granted by countries
party to the Berne Convention are the
following:

the right of reproducticn of works in any
aanner or fora {(Article 9(1));

the right of public perfcreance of
dramatic, dramatico-susical and musical
works, the right of recitation of literary
works and the right of coamsunication to
the public of works perforsed or recited
(Article 11{1) and 12(1));

the right of broadcasting of works or
coasunication thereef to the public by
other wireless means, and the right of
comasunication to the public by wire
{e.g., by cable) or by rebreadcasting of
woiks broadcast as well as the right of
public coeaunication by loudspeaker and
similar aeans of works broadcast
tarticle 11bis(1));

the right of translatice of works
(Articlie 8);

the right of adaptation, arrangesent or
other alteration of works, (Article 12);

the right of authorizing cineamatographic
adaptation of works and of authorizing
the repreduction and distribution to the
pudlic of the works thus adapted or
reproduced and the cinematographic works
- as original works - themselves, as well
as the right of authorizing the public
performance and comsunication to the
public of the works thus adapted or
reproduced and of the cineaatographic
works themselves (Article 14(1) and
14bis(i)).

A
He

United States
{MTN.GNG/NGLL/N/14/Rev. 1)

Parties shall extend to copyright owners
at a einimum, the exclusive rights tc do
or to authorize doing of the follewing:

(a) tc copy or to reproduce the work by
any &eans ¢r process, in whole or in
part, and whether identically or i=
substantially similar fashion;

{b

to translate, revise, and otherwise
adapt and prepare derivative works
based on the protected work;

(ci to distribute copies of the work by
sale, rental, or otherwise, and to

isport copies; and,

(d) except in the case of sound recordings,
to comaunicate publicly the work,
directly or irdirectly (e.g., perfora,
display, exhibit, broadcast; transait and
retransait) whether “live" or from a
fixatien, by any weans or process, (.e.g.
by electronic network, by terrestrial
links, broadcast signals, satellites, or .
otherwise) and regardless of whether
the signal emanates frce beycnd national
borders.

Restrictions of exclusive rights to

"public® activity (e.g., the right of public
performaice} shall not apply to the repro-
duction or adaptation right; and with
respect to the communication right, *public*
or "publicly® shall aean:

fa) places cpen to the public of any place
where a substantial number of perscns
outside of a normal circle of a
family and its sacial acquaintances is
gathered; and

{b} comaunications of works in any fora er
by aeans of any device or process,

The recognition of the *droit de suite®, which
1s a right to an interest in the sale of
origimal works of art and of original aanu-
scripts, is net an obligation under the
Convention; it is only optional and

can be made conditional on reciprecity
{Article later).

regardless of whether the meabers of
the public capable of receiving such
comaunications receive thea in the

sage or separate places and at the sage
time or at different times.



Japan
{MTN.GNG/NGI1/W/17 and Add.1)

The author shall enjey the eoral rights and
the econoaic rights to his work as stipulated
in the Berne Convention.

fustralia
{MTN.GNG/NG11/W/39)

Switzerland
(MIN,GNG/NG11/W/38)

The author shall enjoy the rights to his
work as stipulated in the Berne Convention
for the Protection of Literary and Artistic
Works as revised in 1971,

The copyright shall confer the right on its
owner to prevent third parties net having
his consent from:

- copying or reproducing the work in any
fors, such as printed matter, phoncgraas,
videcgrams, or data carriers;

- offering to the public, selling, or other-
wise distributing copies of the work;

- perforaing publicly the work, directly or
indirectly by any aeans or process, live
or in a place other than that »f the
perforaance;

- broadcasting the work by radic mave, by
cable or other devices;

- retransaitting the transaitted work by
technical means or processes, including
cables or other devices, the exploitation
of which is not made by the initial
breadcaster;

- communicating broadcasts or retransaitted
breadcasts.

The rights under copyright shall be
assignable and transferable.

MTN.GNG/NG11/W/32/Rev.1
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Eurcpean Cosaunities
{(MTN.GNB/NG11/W/26)

Creators of computer programees and their
successors in title shall at least have the
exclusive right of reproduction, adaptation
and translation. (The Comeunity considers
that account should be taken of the legitimate
interests of users, the promotion of inter-
national standardizaticn, the developsent of
compatible and inter-working systeas and
maintaining the conditions of cospetition)
(8/39)

Nordics
{MTN.GNG/NG1L/W/36)

The author of a work shall have the exclusive
rights to do and to authorize:

- the reproduction of his work in any manner
or form;

- the translation, adaptation cr other
alterations of his work;

- the coemunication of his work to the
puglic.

The author of a work shall enjoy the aoral
rights conferred upon hie by the Berne
Convention (1971).

{14/26)

India
(MTN.GNG6/NG11/W/37)
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(4) RIGHTS CONFERRED (contd.)

Existing International Standards

The Berne Convention alse contains provisions

on the protection of the so-called moral
rights; 1t provides that the author,
independently of his economic rights, shall
have the right to claiam authership of his
work and to object to any distortion,

autilation or other modification of, or other

derogatory action in relation to, the work
which would be prejudicial to his honour or
reputation (Article 6bis}.

(IT (4))

Under the Universal Copyright Convention,
each Contracting State aust provide for the
adequate and effective protection of the
rights of authors and other copyright
proprietors. These rights sust include the
basiz rights ensuring the author's econosic
interests, including the exclusive right to
authorize reproduction by any means, public

perforeance 3and broadcasting. This requiresent

extends to works protected under the
Convention either in their original form or
in any fore recognizably derived froa the
original. The rights shall also include the

exclusive right of the author to make, publish

and authorize the saking and publication of
translations of works protected under this
Convention (Articles IVbis.i, V.1).

United States
(MTN.GNG/NGLI/W/14/Rev. )

C. Econoaic rights under copyright shall be
freely and separately exploitable and
transferrable; transferees (assignees and
exclusive licensees) shall be entitled to
full enferceaent of their acquired rights
in their own name,

(14/26)
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{3) LIMITATIONS/EXEMPTIONS/COMPULSORY
LICENSING

Existing International Standards

The Berne Convention allows, in soae
restricted and precisely cetermined cases,
certain limitations to the exclusive rights
of authors. Such limitations are of two types
free uses (that is, uses of protected works
without the obligation to ask for authoriza-
tion and to pay any resmuneration) and
cospulsory licences, Frce uses are only
allowed for soame strictly defined purposes,
such as for quotations, illustration for
teaching purposes, reporting current events
and, in respect of the right of reproduction,
in certain special cases, provided that such
a limitation does not conflict with a normal
exploitation of the work and does not un-
reasonably prejudice the legitisate interests
of authors (Articles 9(2}, 10, 10bis).

Compulsery or legal licences (non-voluntary
licences) are allowed in the following cases
and under the following coenditions:

- in respect of the right of broadcasting
of works and the coseunication to the public
of works broadcast {Article 11bis(2));

- in respect of the right of recording but onl
of musical works and any words pertaining
thereto, if the copyright owner has already
authorized a previous recording

{Article 13);

- in respect of the right of reproduction of
works, in certain special cases, provided that
such reproduction does not conflict with a
noreal exploitation of the work and does

not not unreasonably prejudice the legitisate
interest of the copyright owner

(Article 9(2});

- exclusively in developing countries, in
respect of the rights of translation of works
published in printed or analogous foras of
reproduction and the right of reproduction of
works published in printed or analogous foras
of reproduction and of audiovisual fixations
prepared and published for the sole purpose of
being used in connection with systematic
instructional activities, for teaching, scholar-
ship or research, under several cecnditions; the
copies produced under such licences must not

be exported {Appendix).

United States
(MTN.GNG/NB11/W/14/Rev.1)

Any lisitations and exemptions to exclusive
economic rights shall be permitted only to the
extent allowed and in full conforaity with the
requiresents of the Berne Convention (1971) and
in any event shall be confined to clearly and
carefully defined special cases which do not
impair actual or potential markets for, or the
value of, copyrighted works.

Coapulsory licences shall not be adopted where
legitimate local needs can be set by voluntary
actions of cepyright owners. Implementation,
nhere necessary, of cospulsery licences shall
be strictly lisited to these works and those
uses permitted in the Berne Convention (1971);
shall be iaplesented in accordance with relev-
ant treaty standards; shall preserve all eater-
1al interests of authors and copyright owners;
and shall be accoepanied by detailed laws and
regulations that provide strong safeguards,
including notification of the copyright owner
and effective opportunity to be heard, sechan-
isas to ensure proapt paysent and resittance of
royalties consistent with those that would be
negotiated on a voluntary basis, and workable
systeams to prevent exports.

{14/27.1}

fustralia
(MTN.GNG/NS11/K/335)

(MTN.GNE/NG11/K/38)

Lisitations and exemptions to rights,
including cospulsory licensing, may be made
in accordance with the Berne Convention.

Lisitations sade to the rights in favour of
private use shall not apply to computer
software.

(14/27.2)
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Japan Eurcpean Coasunities
(MTN,GNG/NB11/%/17 and Add.{} (MTN.GNG/NGI1/N/26)

Limitations on copyright shall follew the line Liaited exceptions to the exclusive rights for
of the Berne Convention, computer prograames should follow the line of

(14/27.2) the Berne Convention.

Nordics Indiz

{MTN.GNE/NG11/M/36) (MTN.GNG/NGI1/W/37)

Any lieitations and exesptions to the eco-
noaic rights shall be restricted to those
allowed under the Berne Convention (1971),
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(5} LIMITATIONS/EXEMPTIONS/COMPULSORY
LICENSING(contd.!

Existing International Standards

In addition to the lisitations explicitly
sentioned in the text of the Convention, there
is one sore possibility for certain exceptions
about which there was express agreeaent at
various revision conferences, nasely the
poessibility of "ainor exceptions® to the right
of public perforeance (a concept which is
close to the notion of "fair use" or*"fair
deaiing®,

(I (4) and (7))

(1/17)

Under the Universal Copyright Convention, any
Contracting State may, by its dosestic legislation,
make exceptions, that do not conflict with the
spirit and provisions of the Coavention, to the
basic rights ensuring the author's econosic
interest referred to in (4) above, Any State
whose legislation so provides, must never-
theless accord a reasonable degree of effective
protection to each of the rights to which
exception has been aade (Article IVbis.e).

Under the Universal Copyright Convention, any
Contracting State may, subject to ceveral conditiens,
restrict the right of translation of writings
referred to in (4) above by saking provision

for non-exclusive compulsory licences to
translate if, after the expiration of a period
of 7 years froa the date of first publication,

a translation has not been published in a
language in general use in that State.

{Article V.2). The Universal Copyright Convention
also contains special provisions for developing
countries allowing (i) greater flexibility to
grant cospulsory licences, for the purpose

of teaching, scholarship or research, in respect
of the rights of translation of works published
in printed or analcgous fores of reproduction
and (ii), subject to a nuaber of conditions,
allowing the grant of compulsory licerces in
respect of the right of reproduction of works
published in printed or analogous fores of
reproduction and the right of reproduction of
audio-visual fixations prepared and published
for the sole purpose of being used in connection
with systematic instructional activities; the
copies produced under such licences sust not

be exported (Articles Vter, Vquater).
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{6) TERM OF PROTECTION

Existing International Standards

The Rerne Convention obliges the countries
party to it to protect literary and

artistic works for the lifetiae of the author
and for 30 years after his death. The prot-
ection of anonymous and pseudonysous works
expires, as a rule, 30 years after the work
has been lawfully made available to the public
In respect of cinematographic works, it may be
provided that the 50-year tera of pretection.
be calculated from the saking the work available
to the public or, failing such an event, fros
the saking of the work (Articles 7, Tbis).

There are only two categeries of works, namely
phetographic works and works of applied art,
in respect of which the @inisua ters of
protection prescribed by the Berne Convention
is shorter: 25 years fros the asking of such
works (Article 7(4)).

The Berne Convention exeapts the tere of
protectior froe the obligation of extending
national treateent to foreigners. The tera is
governed by the legislation of the country
where protection is claimed; however, unless
the legislation of that country otherwise
provides, the tera does not exceed the teras
fixed in the country of origin of the work
(Article 7(8)).
(IT (50}
(5/21; 7717

Under the Universal Copyright Convention, the
basic requireaent is that the tera of pro-on
tection should not be less than the life of
the author and 25 years afier nis death.
However, exceptions are provided for
Contracting States which at the tige of
accession cosputed the duration of pretection
froa the date of first publications of a work
or from the date of its registration prior

to publication; these States sust provide

a tern of no less than 25 years froa the date
in question (Article IV).

United States
{MTN.GNG/NG1{/H/16/Rev. 1}

The minisua term of copyright protection shall
be the life of the auther plus fifty years; and
for anonymous and pseudonymous works and works
of juridical entities {works made for hirel,
shall be at least fifty years from publication
with the consent of the auther, or, failing
such an event within fifty years fros the
making of a work, fifty years after the
saking.

(14728}

Australia
(MTN.GNG/N611/H/35)

Switzerland
(MTN.ENG/NG11/K/38)

The duration of protection shall aaount to
the life-span of the author and 30 years in
addition. Other terms of protection may

be granted to certain categories of works in
conforeity with the Berne Convention.

The tera of protection of computer software
shall be 30 years froa the date of creation.



Japan
NTN.GNG/NGI1/H/17 and Add.{)

The ters of protection of works shall be in
principle, the life of the author and fifty
years after his death in accordance with the
Berne Convention.

(14/28)

Nordics
(MTN.GNG/NG11/K/36}

The ters of protection shall be life of the
author and fifty years after his death or,
in the case of anonyaous or pseudonyacus
authors, fifty years after the work has
been lawfully rade available tc be public.
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European Comsunities
{MTN.GNG/NG11/UW/26)

Without prejudice to the provisions of the
international conventions in the field of
copyright, the ters of protection of computer
prograsees shall in no event be shorter than
the sinisus tera provided for in the Berne
Convention for certain categories of works,
i.e. 25 years froa the date of creation.
(8/39)

India
(MTN.GNB/NGI1/H/37)
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(6) TERM OF PROTECTION (contd.)

Existina International Standards

In all Contracting States that protect photographic
works or works of applied art as artistic works,
the ters of protection must not be less than

10 years for these classes of works

{(Article IV.3).

With regard to the tera of protection, the

Universal Copyright Convention exeapts Contracting
States froe the obligation of extending national
treataent to foreigners: Contracting States are not
obiiged to provide for a ters in excess of that fixed
in the country of which the author is a national in
the case of unpublished works and in the country of
the first publication in the case of published

works (Article IV.4).
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TABLE I1: NEIGHBOURING RIGHTS

(1) RELATION TO ROME CONVENTIONM

Existing International Standards United States
(MTN.GNG/NG1i/®/14/Rev.1)

{14730}

Australia
{MTN.GNG/NB11/HW/35)

Neighbouring rights should be protected in
accordance with the existing provisions of
the Rose Convention for the Protection of
Perforaers, Producers of Phonograams and
Broadcasting Organisations (1961) and the
Geneva Convention for the Protection of
Producers of Phonograms Against Unauthorised
Duplication of their Phcnograss (1971).
(14/6)

Switzerland
{MTN.GNG/NG11/W/38)

{14/29; 14/32)




Japan
(NTN.GNG/NG11/W/17 and Add.i}

Participants shall provide protection for
performances, phonograas and broadcasts based
upon the International Conventicn for the
Protection of Performers, Producers of
Phonograms and Broadcasting Organizations
(Rome Convention) as follows.

(9/13; 16/29)

Nordics
(KTN.BNG/NG11/W/36)

(14/4; 16/32)
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European Comsunities
(MTN.GNG/NG11/4W/26)

Signatories should be invited to adhere to
the Rose Convention.
{14/31)

India
(MTN.GNG/NG11/M/37)
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(2) RIGHTS CONFERRED

- PERFORMERS

Existing International Standards

Under the Rose Convention, the protection
provided for perforsers sust include the
possibility of preventing

- the broadcasting and the coamsunication to
the puolic, without their consent, of their
live perforeance, except where the perforasance
used in the broadcasting or the public cos-
sunication is itself already a broadcast
perforsance or is made froe a fixation;

- the fixation, without their consent, of
their unfixed perforaance;

- the reproduction, without their consent, of
a fixation of their performance, if the
original fixation itself was made without
their consent, if the reproduction is made

for purposes different from those for which
the perforaers gave their consent, or if the
original fixation was sade in accordance with
those provisions of the Convention which allow

exceptions ¢o neighbouring rights (see (&)

below) and the reproduction is aade for
purpeses different from those referred to in
those provisions (Article 7).

(VI (R) (40

United States
(MTN.ENG/NG11/W/14/Rev. )

Australia
(MTN.ENB/NG11/R/35)

Switzerland
(MTN.GNE/NG11/KH/38}

The perforser shall have the right to prevent
all third parties not having his consent froe:

- producing his perforaance in a place other
than that of the performance;

- broadcasting the performance by any tech-
nical mesns or process, such as by radio
wave, or by cable;

- affixing his performance on phonograas,
videsgrams or data carriers, and froa
repreducing such fixations;

- offering to the public, selling, or other-
wise distributing copies of the fixation
centaining his gerforaance.
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Japan European Communities
(MTN.GNG/NG11/W/17 and Add.1) (MTN.GNG/NGL1/W/26)
The protection provided for perforaers shall The protection provided for performers
include the possibility of preventing the shall include the possibility of preventing:
broadcasting of their perforaance, the fixa-
tion of their unfixed performance, and the rep- (a) the broadcasting and the comsunication
roduction of a fixation of their performance, to the public of their iive performance;

without their consent.
(b} the fixation of their unfixed performance;
and

(c) the reproduction of a fixation of their
performance.

Nordics India
(MTN.GNE/NGL1/W/36) {MTN.GNG/NBL1/W/37)

The protection provided for perforaers shall
include the possibility of preventing:

-
iL v

- the bro
the pub

roadcasting and the cossunication to
usl el

n
their iive perforsance;

- the fixation of their unfixed perforasance;

- the reproduction of a fixation of their
perforaance.

Perforsers shall enjoy protection including
moral rights.
(14/32)
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{21 RIBHTS CONFERRED (contd.)

- PRODUCERS OF PHONOGRAMS

Existing International Standards

Under the Rome Convention, the producers of
phonograas have the right to authorize or
prohibit the direct or indirect reproduction
of their phonograms (Article 10).

Under the Phonograsms Convention, each

scaber State must protect producers of
phonograss who are nationals of other

seaber States against the making of dupli-
cates without the consent of the producer and
against the ispoertation of such duplicates,
grovided that any such making or iaportation
is for the purpose of distribution to the
public, and against the distribution of such
duplicates to the public {Article 2}.

The means by which the Phonogrames Convention
is ieplesented is a aatter for the domestic
law of each Contracting State but it must
include one or more of the following: pro-
tection by seans of the grant of a copyright
or other specific right; protection by means
of the law relating to unfair coapetition;
protection by means of penal sanctions
(Article 3}.

(VIT (B) (4))

United States
(MTN.GNG/NGL1/W/14/Rev.1)

Australia
(MTN.ENG/NG11/W/35)

Switzerland
{MTN.BNG/NG11/H/38)

The producer of a phonogram or a videogram
shall have the right to reproduce it, and teo
put on the market, to sell, or to otherwise
distribute copies thereof and to prevent all
third parties not having his consent froa
undertaking such scts.

(14/32)



Japan
(NTN.GNG/NGI1/W/17 and Add.!1}

Producers of phonograas shall enjoy the right

to authorize or prohibit the direct or

indirect reproduction of their phonograes.
(9/13-14)

Nordics
{MTN.GNG/NG11/W/38)

Froducers of phonograas shall have the right
to authorize or prohibit the direct.or
indirect reproduction of their phonograes.

Praducers shall enjoy protection including
moral rights,
(14/32)
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European Cossunities
{MTN.GNG/NG11/NH/26)

Producers of phorograas shall enjoy the right
to authorize or prohibit the direct or
indirect reproduction of their phonograss.

India
(MTN.GNG/NG11/W/37)
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(2) RIGHTS CONFERRED (contd.)

~ BROADCASTING ORGANIZATIONS

Existing International Standards

Under the Rome Convention, broadcasting
organizations have the right to authorise
or prohibit:

= the rebroadcasting of their broadcasts;
- the fixation of their broadcasts;

- the reproduction of fixations, made without
their consent, of their broadcasts or of
fixations of their breadcasts sade for pur-
poses in respect of which the Convention
peraits exceptions, if the reproduction is
made for other purposes;

- the coesunication to the public of their

television broadcasts if such coesunication

is made in places accessible to the public

against payaent of an entrance fee (Article 13).
(VIT (C) (&)

United Statec
(MTN.GNG/NG11/W/14/Rev. 1)

flustralia
{MTN.GNG/NG11/W/33)

Switzerland
{MTN.GNG/NG11/W/3B)

The broadcaster shall have the right to pre-
vent all third parties not having his consent
froa:

- retransaitting his breadcast;

- comaunicating it;

- affiding 1% on phonograss, videograas or
data carriers, and from reproducing such
fixations;

- putting on the earket, selling, or

otherwise distributing copies of the
broadcast.



Japan
{MTN.GNG/NGI1/H/17 and Add.1)

Broadcasting Organizations shall enjoy the
right to autherize or prohibit the rebroad-
casting and the fixation of their broadcasts,
and the reproduction of fixations of their
broadcasts.

Nordics
{MTN.GNG/NG11/W/36)

Broadcasting organizaticns shall have the
right to authorize or prohibit:

- the fixation of their broadcasts;

- the reproduction of fixations;

- the rebroadcasting of their broadcasts
and tke communication to the public of
their television broadcasts.

Broadcasting organizations shall enjoy

protection including eoral rights.
(14/32)
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European Coamurities
(HTN.GNG/NGLL/W/26)

Broadcasting organisations shall enjoy the
right to authorize or prohibit:

(a) the fixation of their broadcasts;
{b} the reproduction of fixations; and

{ci the coasmunication to the public of their
television broadcasts.

India
(MTN.GNG/NGL1/H/37)
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{3) TERM OF PROTECTION

Existing International Standards

The Rome Convention ohliges countries

party to it to protect perforaers,

phonograms and broadcasts for at least twenty
years cosputed from the end of the year

in which:

(a) the fixation was made - for phonograes
and for performances incorporated therein;

{b) the performance tock place - for perfor-
nances not incorporated in phonograas;

{c) the broadcast took place - for broadcasts
(Article 14).
(VIT (M) (3), (B) (5) and (C} {(5))
{8/39)

United States
(MTN.GNG/NBI1/W/16/Rev. 1)

fustralia
{MTN.GNG/NG11/HW/35)

Switzerland
{MTN.GNG/NG11/4/38)

The tere of protection shall be no less than
20 years froa the date of the performance,
of the production of the phonograms or video-
gras, and of the broadcast.

(14/32)



Japan
(MTN.GNG/NG11/4/17 and Add.1)

The ters of protection for perfersances, phono-
grams and broadcasts shall last at least until
the end of a period of 20 years cosputed fros
the end of the year in which the fixation was
aade or the perforasance or broadcast took
place.

Nordics
(MTN.GNG/NGL1/N/36)

The term of protection granted te producers

of phorograss, perforsers and broadcasting

organizations shall last until the end of

pericd of S0 years cosputed froa the end of

the year in which the fixation was made or

the perforaance or broadcast took place.
{14/4; 14/32)
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European Cossunities
(MTN.GNG/NG11/W/25)

The ters of protection granted to producers of
phonograes, perforaers and broadcasting
organisations shall last at least until the end
of a period of 20 years coaputed from the end
of the year in which the fixation was aade or
the perforeance or broadcast took place.

India
{KTN.GNG/NG11/W/37)



MTN.GNG/NG11/W/32/Rev.1
Page 34

{4) EXCEPTIONS 70 RIGHTS CONFERRED

Existing International Standards

The Roae Cenvention provides for possible
exceptions to the protection guaranteed to
neighbouring rights owners. Exceptions are
persitted as regards:

- private use,

- use of short excerpts in connection
with the reporting of current events,

- epheseral fixation by a broadcasting
organization by means of its own facilities
and for its own broadcasts,

- use solely for the purposes of teaching
or scientific research (Article 15(1)).

In addition, any mesber State may, in

its dosestic law, previde for the saame kinds

of lisitations with regard to the protection

of neighbouring rights as it provides for, in
its dosestic law, in connection with the
protection of cepyright in literary and
artistic works. However, comspulsory licences
may be provided for only to the extent to which
they are compatible with the Roae Convention
{Article 15(2)).

The right of broadcasting organizations under
the Rose Conventions to authorize er prohibit
the comeunication to the public of their
television broadcasts in certain cases is
restricted in two ways. First, it is a matter
for the dosestic law of the State where
protection of this right is claimed to
deteraine the conditions under which it say
be exercised (a ters which is generally
interpreted as a possible basis also for
cospulsory licences). Second, sesber

States may aake a declaration that they de

not recognize that right (Articles 13 and 16).
Under a provision of the Rome Convention
concerning both the rights of perforsers and
the rights of producers of phonograss, if a
phonograa published for coesercial purposes,
or a reproduction of such phonogras, is used
directly for broadcasting or for any -
comsunication to the public (what are called
*secondary uses" of phonograes), an equitable
reauneration in the fore of one single sua
sust be paid by the user to the perforsers,

or to the producers of phonograes, or to bsth.
{This is equivalent to cospulsery licensing.)

inited States
(MTN.GNG/NG11/K/14/Rev. )

fustralia
(MTN.GNG/NB11/W/35)

(MTN.GNG/NG11/K/38)



MTN.GNG/NG11/W/32/Rev.1

Page 35
Japan European Cossunities
(MTN.GNG/NG11/W/17 and Add.!) (HTN.GNB/NG11/W/26)
Exceptions to the protection of the neighbour- Limited exceptions to the exclusive rights
ing rights shall follow the line of the Roae conferred by these neighbouring rights
Convention, should follow the line of the Roae Convention.
(14/31)
Nordics India
(MTN.GNB/NG11/H/36) (MTN.GNG/NG11/W/37)

Any limitations and exemptions to the pro-
tection by these neighbouring rights shall
be restricted to theose allowed under the
Rome Convention.
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{4) EXCEPTIONS_TQ RIGHTS CONFERRED (Contd.)

Existing International Standards

Domestic law may, in the absence of agreesent
between these parties, lay down the condi-
tions as to the sharing of this reeuneraticn
(Article 12). The Convention, however, allows
various reservations in respect of that right
to equitable reauneration (Article 16),

Under the Phonograss Convention, any

seaber State which afferds protection by

seans of copyright or other specific right, or
protection by aseans of penal sanctions may, in
its domestic law, provide with regard to the
protection of producers of phonograas the same
kinds of limitations as are peraitted with
respect to the protection of authors of
literary and artistic works. However, no
compulsory licences say be perasitted unless
all of the following conditions arz set:

- the duplication is for use solely for the
purpose of teaching or scientific research;

- the licence is valid for duplication only
within the territory of the sesber State
whose cospetent acthority has granted the
licence and does not extend to the export of
duplicates;

- the duplication sade under the licence
gives rise to an equitable rewuneration fixed
by the ssid authority taking into account,
inter alia, the nuaber of duplicates which be
sade (Article b).

(VIT (A} (4) and (7}, (B) (4) and (7), and
(C) {4) and (7)),
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TABLE III:

TRADEMARKS

{1) DEFINITION

Fxisting International Standards

The Paris Convention obliges its seaber States
to protect tradeaarks, service marks and
collective earks (Articles ésexies, 7bis).
Paris Union meaber States are free to deterain
which kind of signs (visible, audible, three-
dimensional, etc.) eay serve as tradeaarks.
The Paris Convention however, provides that
registration of a trademsark in a Paris Union
sesber State establishes a right in all other
seaber States to the effect that registration
of the trademark in those other meaber States
be refused only on certain grounds which are
specified in the Paris Convention, namelycan
infringement of existing rights, lack of
distinctive character, violation of morality
or public order or deceptive character of the
sark (Article é6guinguies). The Paris Convention
prohibits the registration and use of State
eableas and official hallearks as trademsarks
{Article bter}. According to the Paris
Convention, the nature of the goods to which

a trademark is to be applied may not form an
obstacle to the registration of the mark
(aArticle 7).

The Nairobi Treaty on the Protection of the
Olympic Syabol of 198! obliges its nesber
States to protect the Olyapic syabol (five
interlaced rings) against registration and
use as a mark.
(Part III, (1))
(7/18-19; 14/36-37)

United States
{MTN.GNG/NGL1/H/14/Rev.1)

A trademark aay consist of any sign, word,
design, letter, nuaber, colour, shapes of
goods or of their packaging, or any coabina-
tion thereof, capable of distinguishing the
goods of one undertaking frem those of
other undertakings.

The term “tradeeark" shall include service
mark and certification eark.

The nature of the goods or services to which a
trademsark is to be applied shall in no case
fore an obstacle to the registration of the
tradeeark.

(14/43.2-3)

Australia
{MTN.GNG/NG11/W/335)

Protection should be available for all marks
for goods and services.

A aark is any visible sign serving to
distinguish goods or services and should
include any device, brand, heading, label,
ticket, naee, signature, word, letter or
nuseral, or any coebination thereof.

Only marks capable of distinguishing the goods
or services of one undertaking from those of
another undertaking should be registered.

Registration should not be dependent upon
any special requiresents for the use of a
mark in combination with ancther mark.

Registration should be denied to trade marks
which are:

- incapable of ever having any distinctive
character;

- contrary to law or which contain scandalous
ratter;

- of such a nature as to deceive or cause
confusion te the public as to the nature,
guality or erigin of the goods or services;
or

- in conflict with earlier existing exclusive
rights.
(16/43.1)



Japan
{MTN.GNG/NG11/W/17 and Add.1)

A trademark shall include at least such that
consists of letters, figures, signs or any
coabination thereof, or any of their combina-
tion with colours, and that is capable of dis-
tinguishing the goods of une undertaking fros
those of other undertakings.

Service marks shall be protected at lezast to
the extent that business interests of the user
are not haraeed.

(14/63.1, 14/43.3)

Nordics
(MTN.ENG/NG11/W/34)

i trademark may consist of any sign, word,
design, letter, nuaber, shapes of goods or
of their packaging, or any cosbination
thereof, capable of distinguishing the goods
of one undertaking from those of other
undertakings.

The tera “trademark® shall include service
marks and collective marks.
(14/43.1-2)

Switzer!land
(MTN.GNG/NG11/H/38)

R trademark is a sign capable of
distinguishing the products of one enterprise
from those of another enterprise.

It may in particular consist of words,
letters, numerals, graphical representations,
three-dimensional shapes, colours, or any
combination of these elements.

The ters “tradesark" shall include servic
marks, collective and certification marks.

# systes for the registration ¢t tradeearks
without exclusisn of any preduct shall be
provided.

(14/43.2)
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Eurcpean Cosmunities
(MTN.BNG/NG11/W/26)

Protection shall be granted for any signs
capable of being represented graphically,
particularly words, including personal nases,
designs, letters, numerals, the shape of
goods or of their packaging, provided that
such signs are capable of distinguishing the
goeds or services of one undertaking from those
of other undertakings.

Protection shall, in particular, be denied to
marks which are (i) devoid of any distinctive
character, (ii) contrary te public policy or
to accepted principles of morality, (iii) of
such a nature as to deceive the public, for
instance as to the nature, quality or
geographical origin of the goods or services,
ard (iv) in conflict with earlier rights.

The tera “trademark® shall include service
marks and collective marks.
(8/38; 14/43.1)

India
(MTN.GNG/NG11/W/37)

Whether service marks should be protected
under the trade mark law by extending the
definition of trademark to cover both goods
and services or whether there should be a
separate legislation for service earks or
whether service marks should be protected
in any other manner under the legal sysem
of the country should be left to the free
choice of the country concerned.
(14/43.3)
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{2) DERIVATION OF RIGHTS

Existing International Standards

The Paris Convention leaves the conditions for
the filing and registration of trademarks to
be detersined in each meaber State by its
domestic legislation. However, an application
fer the registration of a mark filed by a
national of another aember State aay not be
refused, nor may a registration be
invaiidated, on the ground that filing,
registration, or renewal, has not

been effected in the country of origin. The
Paris Convention requires that a mark duly
registered in a semver State shall be regarded
as independent of marks registered in the
other aember States, including the country of
origin (Article &),

Nevertheless, the Paris Convention
provides that the registration of a
trademark in a sember State establishes a
right in all other meeber Stafes to the
effect that the registration of the trade-
sark in other seaber States can be refused
only on certain grounds specified in the
Paris Convention (see (1) above)

(Article éguinguies).

The Paris Convention requires that tradeaarks
that are well known in a aesber State be
protected in that state even if not registered
there (fArticle é4bis).
(IIT (1} and (2))
(7/18-20}

United States
(MTN.GNG/NGLL/W/14/Rev. 1)

Use of the tradesark may be a prerequisite
to registration. Trademark rights may derive
froam use or registration or a combination
thereof.

(14744}

Rustralia
(NTN.GNG/NG11/4/35)

Protection should be available for all earks
for goods and services on the basis either
of registration or local use resulting in a
reputation of the mark.

Where national legislation provides for
registration use of & mark should not be
required before it may be validly
registered.

Protection er the right to use a eark should
not be denied on the ground that the mark is
used in another country or is rendered in a
foreign language.

Switzerland
(MTN.GNG/NB11/W/38)

Trademark rights say derive from registration
or from use. Actual use of the tradesark
prior to the application for registration shall
not be required.

Protection shall be denied to signs which are
in conilict with rights acquired by third
parties on tradesarks, or in conflict with
well-known tradesarks.



Japan
(MTN.GNG/HB11/W/17 and Add.1)

Exclusive rights of tradeearks shall derive
from either registration or use. Use of a
tradesark prior to registration shall not
be a condition for registration.

(9/12}

Nordics
(MTN.GNG/NG11/H/36}

Protection of a trademark may he acquired by
registraticn or by use. Use of a tradeasark
prior to registration shall not be a
condition for registration.

(14/4)
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European Coaaunities
(MTN.GNG/NG11/W/26)

A tradesark right may be acquired by
registration or by use, in particular by
use resulting in a reputation of the
trademark. Use of a trademark prior to
registration shall not be a condition for
registration.

(87385 14/4%)

India
(MTN.GNG/RG11/W/37)

The exclusive rights under the tradeeark law
can be derived only from registration of the
tradeeark in accordance with the provisions
of the law. It cannct be derived aerely on
the basis of the use of the tradesark. fn
unregistered trademark eay at best be
entitled to such right as may be available
under the coason law systea of the country.
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(3} RIGHTS CONFERRED

Existing International Standards

(ITT (4))
(7/18-19)

(MTN.GNB/NGI1/W/14/Rev. i)

The owner of a tradesark shall have the
exclusive right to use that sark and to
prevent others froa using the same or a
siailar mark for the same or similar goods
or services where such use would result in a
likelihood of confusion.

Australia
{MTN.GNG/NBI1/K/33)

The registration of a mark should confer on
the owner of the aark the right to prevent
third parties, not having the owner's consent,
froa using in the course of trade the same or
a cenfusingly similar sark in respect of the
sare goods or services.

{14743)

(MTN.BNa/NBL1/K¥/38)

The registered trademark shall confer the
right on its owner {o prevent all third
parties not having his consent from using in
the course of trade any sign which is
identical with, or sisilar to, the

‘radesark in relation with the sase or sisilar
products where such use would result in a
likelihood of confusion.



Japan
(MTN.GNG/NGI1/H/17 and Add.1)

The owner of a tradesark shall have the
exclusive right foc use the registered trade-
sark for goods for which the tradeaark is
registered, and to prevent third parties not
havirg his consent froa using identical or
similar tradesarks for identical or siailar
goods.

(147435}

Nordics
(MTN.GNG/N511/W/36)

The owner of a protected trademark shall have
the right to prevent third parties not having
his consent fros using in the course of trade

identical or sisilar signs for goods or
services which are identical or sisilar to
those for which the trademark is registered
whera such use would result in a likelikood
of confusion.
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European Coesunities
(HTH.GNG/NB11/W/25)

The registration of a trademsark shall confer
on the proprietor exclusive rights therein.
The proprietsr shall be entitled o prevent
all third parties not having his consent froa
using in the course of trade identical or
siailar signs for goods or services which are
identical or similar to those for which the
tradeaark is registered. In case of the use
of an identical sign for identical goods or
services, a likelihood e¢f confusien shall not
be required.

India
(MTN.GNG/NG11/W/37)
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{4) FROTECTION OF WELL-KNOWN MARKS/MARKS WITH A REPUTATION

Existing International Standards

Mesber States of the Paris Convention under-
take, ex officio if their legislation
so permits, or at the request of an interested
party, to refuse or to cancel the
registration, and to prohibit the use, of a
tradesark which constitutes a reproduction,
an iaitation, or a translation, liable %o
create confusion, of a mark considered by
the coapetent authority of the country
of registration or use to be well known in
that country as being already the mark of a
person entitled to the benefits of this
Convention and used for identical or siailar
goods. These provisions also apply when the
essential part of the mark constitutes a
reproduction of any such well-known mark or
an imitation liable to create confusion
therewith. A period of at least five years
from the date of registration sust be allowed
for requesting the cancellation of such a mark.
Mesher States may provide for a period within
which the prohibition of use must be requested.
No tiee lieit shall be fixed for requesting
the cancellation or the prohibition of the uce
of aarks registered or used in bad faith
(Article ébis!.

(7/20)

United States
(MTN.GNG/NGi1/W/14/Rev.1)

A country shall refuse or cancel the
registration and prohibit the use of a trade-
eark likely to cause confusicn with a
trademark of another which is considered to be
well known either in that country or inter-
nationally well known. A period of at least
five years froa the date of registration shall
be allowed for requesting the cancellation or
prohibition of use of such a trademark. No
time liait shall be tixed fer requesting the
cancellation or the prohibition of the use of
tradesarks registered or used in bad faith,
{14/46.1)

Australia
(MTN.GNG/NG11/H/35)

(MTN.GNG/NG11/4/39)

Protection shall be denied te signs which are
in conflict with well-known trademarks.
(14746.2)



Japan
(MTN.GNG/NG11/W/17 and Add.1}

Frotection shall be provided for well-known

marks. Protection shall be extended inter alia

against the use of a well-known eark for goods
which are dissimilar to original goods,
wnere the use of the mark for such dissiailar
geods is liable to create confusion as to the
origin of the goods.

(9/12)

Nordics
(MTN.GNG/NGL11/W/36)

Such protection shall be extended to prevent
third parties froe using, without due cause,
a tradesark which has a reputation in a way
which takes advantage of or is detrimental
to that reputation, even where the goods or
services fer which the trademark is
registered are not identical or similar.
(14/46.2)
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European_Cosaunities
(MTN.GNG/NGL1/H/26)

Protection shall, as far as possible, alse
extend under t{rademark law or other law to the
use in the course of trade of any sign which is
identical with, or sigilar to, the trademark
in relation to goods or services which are not
similar to those for wiich the tradesark is
registered, where the latter has a reputation
end where use of that sign without due cause
takes unfair advantage of or is detrimental to
the distinctive character or the repute of the
tradeaark.

India
(MTN.GNG/NG11/H/37)

The concept of well-known trademarks can apply
only to a given country and it cannot be
applied internationally. Whether a trademark
aust be regarded as a well-known mark in a
given country should be left to be detersined
by that country in each case ea the basis of
the facts.

fs regards the question of protection of such
trademarks, it is the responsibility of the
owner of a well-known trademark to apply for
defensive registration of his tradesark in
accordance with the tradesark law of the host
country. It is not possible for the host
country governaent either to cancel the
registration of a trademark already given
(except where there is a contravention of the
law) or to prohibit the use of a tradesark
that has not been registered. Usually, both
statutory and coamon law protection is
available for tradesarks. It is for the
owner of a tradeeark to take appropriate
legal action against any infringesent of the
trademark by taking recourse to surh
statutory or common law rights as say be
available to his under the national legal
systea,

{16/86.1})
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{3) EXCEPTIONS TO RIBHTS CONFERRED

Existing International Standards

United States
(MTN.GNG/NG11/W/14/Rev.1)

Rights shall be subject to exhaustion only in
the country or customs union where granted.
(14/43}

fustralia
(MTN.GNG/NBi1/W/35)

Switzerland
(MTN.GNG/NG11/8/38)



Japan
{MTN.GNG/NBI1/M/17 and Add.1)

Nordics
(MTN.ENG/NG11/W/36)
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European Communities
(MTN.GNG/NG11/4W/26)

Lisited exceptions to the exclusive rights
conferred by a tradesark, which take account
of the legitimate interests of the proprietor
of the tradesark and of third parties, may
be made, such as fair use of descriptive
terss and exhaustion of rights.

(8/38)

India
{MTN.GNS/NG11/U/37)

The exhaustion of the exclusive rights of the
tradeaark owner should not be limited to the
same country or the saee free irade area, but
should extend globally.

(14/37)
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(6) NATIONAL REGISTRATION SYSTEMS

Existing International Standards

In reqard, to the registration of trademarks
see (2) above. Mesber States of the Paris
Convention are not required to provide for
the registration of service aarks

(Article bsexies).

The Paris Convention requires that, if the
agent or representative of the person who is
the proprietor of a mark in a aesber State
applies, without such proprietor's
authorization, for the registration of the
mark in his own name, in one or more seaber
State, the proprietor shall te entitled to
oppose the registration applied for or demand
its cancellation or, if the law of the country
so allows, the assigneent in his favour of the
said registration, unless such agent or
representative justifies his action. Under the
sage conditions, the proprietor of the sark
shall also be entitled to oppose the use of
his mark by his agent or representative
if he has not authorized such use
{Article bsepties).

(IT1 (1) and {3))

(7/18-19)

United States
(NTN.GNG/NS11/H/14/Rev.1)

f system for the registration of trademarks
shall be provided. Regulations and procedures
shall be transparent and shall include prov-
isions for written notice of reasons for
refusal to register and access to records of
registered tradesarks. Each tradeasark shall
be published within & months after it is
approved for registration or is registered and
owners of the same or sisilar trademarks and
other interested parties shall be afforded a
reasonable opportunity to challenge such
registration.

(14,47)

Australia
(MTN.GNG/NG11/W/33)

Switzerland
(MTN.GNG/NG11/8/38)

A systes for the registration of trademarks
shall be provided.



dapan
(NTN.ENG/NG11/8/17 and Add.1)

Opposition shall be institutionalised against
the grant of the registration or the regis-
tration of the tradesark.

Adeinistrative procedures related to the
opposition shall at least ansure that all
parties concerned be given an opportunity to
present their views and that rulings be made,
on the basis of equal and clear criteria, as
to grounds pleaded by the opponent.

Nordics
(MTN.GNB/NG11/W/36)

A systes for the registration of tradeamarks
shall be eaintained.
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European Cossunities
{MTN.GNG/NG11/H/26)

A systes for the registration of tradeaarks
shall be maintained.

India
(MTN.GNG/NG11/W/37)
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(7) TERM OF PROTECTION

Existing International Standards United States
(MTN.GNG/NG11/¥/14/Rev. 1)

(TTISN A trademark shall be registered for no less
(7/18-1%) than ten years and shall be renewable indef-
initely for further teras of no less than ten
years when conditions for renewal have been
sef.

(14/48)

Australia
(MTN.GNB/NG11/K/335)

The registration of a aark should be allowed
to be renewed indefinitely.
{16/48)

Switzerland
(MTN.GNG/NG11/H/38)

Trademarks shall be registered for no less
than 10 years fros the filing date and say
be renewed indefinitely for further teras
each of thea of no less than 10 years.




Japan
(HTN.GNG/NG1i/W/17 and Add.1)

A tradesark shall be registered for no less

than ten years and shall be renewable indef-

initely where conditions for renexal are eet.
{14/48)

Nordics
(MTN.GNG/NG11/H/36)

The teras of registration shall be no less
than ten years and shall be renewable
indefinitely for further teras of no less
than ten years.
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European Comsunities
(MTN.GNG/NG11/W/26)

Registration of a trademeark aay be renewed
indefinitely.
(14/48)

India
(MTN.GNG/NG11/4W/37)

There should be no unifors standard for the
initial period of registration of a tradesark
and its subseguent renewal. Each country
should be free to decide the appropriate
peried.

(14/48)
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(8) USE REQUIREMENTS

{i) FOR MAINTENANCE OF PROTECTION

Existing Internaticnal Standards

The Paris Conventicn provides that if, in
any country, use of a registered msark is
cospulsory the registration eay be cancelled
on the grounds of failure to use only after,
a reasonable period and then only if the
person concerned does not justify failure
to use (Article SCi.

(I @n

{7/18-19)

United Statas
(MTN.GNG/NGI1/H/1%/Rev. 1)

Khere use of a registered trademark is
required, the registration may be cancelled
only after five years of continuous nen-use,
and then only if the person concerned does not
justify the non-use. Justified non-use
shall include non-use due to import prohi-
bitions or other government laws, regulations,
policies, or practices. Authorized use of a
trademark by a third party shall be considered
use by the trademack owner for purposes of
meeting use requireaents.

(14/49.1 and 3)

Australia
(WTN.GNB/NEL1/35)

The registration should be capable of being
cancelled if, at any time after registration,
and issediately arior to the comsencesent of
any action for cancellation, an uninterrupted
period of at least three years has occurred
during which there had been no use in good
faith of the mark and no legitimate reasons
for the non-use exist.
(14/49.3)

Switzeriand
(NTN.GNS/NG11/W/38)

If use of the registered trademark is
cospulsory, the registration may be

cancelled only after the tradesmark has not
been used during an uninterrupted period of
net less than 5 years, and provided that such
non-use cannot be justified. Justified
non-use shall include non-use due to iaport
restrictions on products protected by the
tradesark or other governeental laws,
requlations, pelicies or practices.



Japan
{NTN.GNG/NG11/R/17 and Add.1)

In a couniry where use of a registered
tradesark is required to maintain trademark
rights, the registration may be cancelled

only after an uninterrupted period of at least
three years of non-use, unless legitimate
reasons for non-use exist.

Nordics
{MTN.GNG/NG11/K/36)

If use of a registered park is required, the
registration may be cancelled only after an
uninterrupted period of at least five yearc
of non-use, unless legitiamate reacons for
non-use exist. Circumstances arising
independently of the will of the owner of a
tradesark which constitute a serisus obstacle
to the use of the sark, such as e.g. isport
restrictions on preducts protected by the
trademark, are sufficient to constitute
legitinate reasons for non-use.
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European Cossunities
{MTH.GNG/NG11/8/26)

If use of a registered mark is required to
eaintain tradesark rights, the registration
03y be cancelled only after an uninterrupted
period of at least five years of non-use,
unless legitimate reasons for non-use exist.
Circumstances arising independently of the
will of the proprietor of a trademark which
constitute a serious obstacle to the use of
the sark (such as e.g. import restrictions on
products protected by the trademark) are
sufficient to constitute legitisate reasons
for non-use.

(8/38; 14/49.1)

India
(NTN.GNG/NG11/W/37)

Each country should be free to cancel the
registration of a trademark for non-use after
a reasonable period, unless valid reasons are
shown for such non-use. A tradesark should
also be liable for cancellation if it has
been registered by the owner without any
bonafide intention to use it in the host
country.

The use of a itrademark by a third party shall
be considered as use by the trademark owner
only if the third party is registered as a
“Registered User" by the coapetent authority
in accordance with the provisions of the
tradesark law of the country. The sere
authorisation of the use of the irademark
by a third party through a private sanction,
without the third party being registered as a
"Registered User®, shall not constitute use by
the trademark owner for the purpose of “use"
requirzaents.

(14/49.1 and 3)
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(8} USE REQUIREMENTS (continued)

(ii) OTHER USE REQUIREMENT

Existing International Standards

United States
(MTN.ENG/NG11/W/14/Rev.1)

A country shall not impose any special
requirements for the use of a tradesark such
as size or use in cosbination with another
tradesark.

(14/49.2)

Australia
{MTN.GNG/NG11/K/33)

Switzerland
(MTN.GNG/NB11/W/38)

The use of a trademark shall not be encuabered
by any special requirements, such as use in a
special form or use which reduces the
indication of source or use with another
tradesark.




Japan
(MTN.GNG/NGIL/W/17 and Add. L}

Nordics
{MTN.GNG/NG11/8/36)
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European Comsunities
(MTN.GNG/NG11/W/26)

India
{MTN.GNG/NG11/H/37)

The freedoe of developing countries to
requlate the use of fereign trademarks in
their domestic markets, in accordance with
their national development objectives, should
not be curtailed.

Each country should be free to stipulate any
special requirements for the use of a
tradeaark such as the size (a5 for example, in
connection with the display of the generic
name on & drug in conjunction with a brand
nase) or use in coabination with another
trademark (as for exaaple, the use of a
foreign tradesark in conjunction with a
dosestic tradeamark’.

The trademark law should have &« ciear
stigulation that the foreign trademark owner
should give a categorical assurance that the
quality of the product bearing his tradesark
is identical to the product manufactured by
the licensor hisself im his own courtry and
that in any litigation or proceeding
concerning the quality of the product, he will
give an assurance to that effect. In
particular develsping countries should have
the freedom to requiate the quality assurance
aspect of the use of trademarks which may
extend not only to the quality control
responsibilities of the trademark licensor
but also to quality certification vis-a-vis
products bearing the saee trademarks in other
countries.

{16/38; 13/45; 14/69.2)
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(9) LICENSING AND ASSIENMENT

Existing International Standards

The Paris Conventicn requires that if the law
of a meaber State considers, the assignaent of
a mark valid only if it takes place at the
sane time as the transfer of the buciness or a
goodwill to which the mark belengs, it shall
suffice for the recognition of such validity
that the portion of the business or goodwill
lecated in that country he transferred to the
assignee, togetherwith the exclusive right to
senufacture in the said country, or fo sell
therein, the goods bearing the mark assigned
(Article ébquater).

(111 (7))

(7/18-19)

United Statec
(MTN.GNG/NG11/W/14/Rev.1)

No coapulsory liceasing of tradesarks shall te
imposed and assigneent of tradesarks shall be
peraitted.

Australia
{MTN.GNB/NG11/K/35)

The coapulsory licensing of a mark should not
be peraitted. Voluntary licensing should be
peraitted without restrictions, other than
those necessary for the preservation of 2
connection with the owner ~f the mark.
Assignaent of aarks should be available
with or without the transfer of goodwill of
the business concerned.

(14/50}

Switzerland
(MTN.GNG/NG11/4/36)

The coepulsory licensing of a trademark shall
rot be peraitted.

Tracemarks may be assigned with or without
the transfer of the enterprice to which they
belong.

(14750}



Japan
{MTN.BNG/NG11/W/t7 and Add.!1)

A stata shall not impose undue or discrisina-
tory restrictions on a veluntary licence of a
trademark owner. No non-voluntary licensing
of a tradesark sihiall be iaposed. Assignaent
of trademarks shall be persitted.

Nordics
(t.TN.GNG/NG11/K/36)

Coapulsory licensing of a trademark shail not
be pereitted.
{14/4)
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European Coemunities
(MTN.GNE/NG11/H/26)

The compulsory licensing of tradesarks shall
not be peraitted. Trademarks may be trans-
ferred with or without the transfer of the
undertaking to which they belong.

(14/50)

India
(MTN.GNG/NG11/8/37)

Assignaent of 3 tradeeark shall be subject %o
cuch terss and conditions as the national law
may lay down to ensure that the assignment
does nat circuavent the basic provisions of
the law.

Trademark licensing agreesents containing
restrictive and anti-cospetitive conditicns
should be declared by law to be null and
void.

(14/39; 14/50)
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(10) NON-DISCRIMINATORY TREATHENT

Existing International Standards

The Paris Conventicn obliges each of its

sesber States to grant to nationals and

residents of the other aeamber States, under

the national treataent principle, the rights

it grants to its own naticnals (Articles 2-3).
(ITT (2) and (4))

United States
(MTN.GNG/NGI1/K/14/Rev.1)

The United States proposal calls for
general questions of national and afn
treataent to be addressed.

Australia
(MTN.GNG/NG11/M/35)

Formal procedures should not be iaposed which
are, whether by direct or indirect legal or
practical effect, such as to render the
obtaining or maintaining of registration of a
sark aore difficult for foreign applicants or
owners than is the case for local applicants
Or oWners.

Australia also suggests that a TRIPS agreement
shouid eabody the basic GATT principles of
non-discrimination and national treatsent.

Switzerland
(NTN.GNG/NG11/W/38)

The application of basic principles of GATT,
in particular non-discrimination in teras
both of afn and national treatsent, is
essential.

(14/3)



Japan
(MTN.ENG/NB11/KW/17 and Add.1)

Equal and non-discriminatory treatment shall
be guaranteed in the requirements for filing a
tracemark application, and obtaining or
saintaining the registration.

The Japanese proposal also includes
suggestions for the application of general
national treatsent and sfn principles.

Nordics
{MTN.GNG/NG11/W/36)

The Nordic countries advocate the inclusion

in a TRIPS agreesent of key GATT principles
and call for particular attention in this
context to inter alia the non-discriaination
and naticnal treataent principles (NG11/W/22).
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European Coaaunities
(MTN.GNG/NG11/W/26)

The proposals of the European Cossunities
(NG11/W/26 and 3!1) include suggestiens for
the application of gemeral national
treateent and afn principles.

India
{MTN.GNG/NG11/4/37)

See (B)(i1) above.
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{11) INTERNATIONAL REGISTRATION SYSTEMS

Existing International Standards

The Madrid Aqreement (Marks) provides for the
possibility of international registration of
tradesarks and service marks. The international
registration has effect in the seaber States
according to the request of the applicant,
unless such effect is refused by a designated
State within a certain tise linit,

(111 (3N

United States
(MTN.GNS/NG11/W/16/Rev. 1)

Australia
(MTN.GNG/NG11/M/33)

Switzeriand
(MTN.GNG/NG11/W/38})
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Japan European Ceasunities
(NTN.GNG/NG11/K/17 and Add.!) (MTN.GNG/NGL1/W/26)

The establisheent of or adherence to other
international sechanises relating, inter alia,
to systeas for the international registration
of tradesarks should be encouraged.

(14732}

Nordics India
{MTN.BNG/NB11/8/36) (MTN,GNG/NGIL/W/3T)
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TARLE IV: GEAOGRAPHICAL IMDICATIONS

INCLUDING APPELLATIONS OF CORIGIN

{1) PROTECTARLE SUBJECT MATTER

Existing Internatiocnal Standards

The Paris Convention provides that indications
of source or appellations of origin are

among the objects of industrial property. In
one of its provisions the Paris Convention
obliges meamber States to apply certain
resedies and sanctiens in cases of direct or
indirect use of a false indication of the
source of guods. f{Meaber States which are not
bound by Acts subseguent to 1934 are obliged to
apply the said remedies and sanctions in

cases where goods falsely bear as an indica-
tion of source the name of a specified
locality or country, when such indicaticn is
juined to a trade name of a fictitious
character or used with fraudulent intention.)
{Articles {,10)

The Madrid Agreesent for the Repression of
False or Deceptive Indications of Source an
Goods obliges its member States to apply
certain remedies and sanctions, in cases where
goods bear a false - or, in the case of seaber
States bound by Acts subsequent to 1925, a
false or deceptive - indication by which one
¢f the mesber States, or a place situated
therein, is directly or indirectly indicated
as being the country or place or origin
(Article ).

The Lisbon_Agreesent for the Protection of
Appellations of Origin and their International
Registration obliges its member States to
protect appellations of origin of products

of the other sember States, recognized and
protectad as such in the country of origin

and registered at the International! Bureau

of WIPG.

(VI (1

Article IX:6 of the BATT requires contracting
parties to cooperate with each other =ith a
view to preventing the use of trade names in
such manner as to eisrepresant the t(rue
origin of a product, to the detrimeni of such
distinctive regienal or geographical namas
of preducts of a territory of a contracting
party as are protected by its legiclation.
(14/33-57)

United States
(MTN.ENG/NG1L/H/14/Rev. 1)

{14/56)

fustralia
(MTN.GNG/NB11/W/335)

Gecgraphical indications including
appellations of erigin,

Switzerland
(MTN.GNG/NG11/W/3B)

A gecgraphical indication is any designation,
expression or sign which aias ot indicating
that a product is originating froa 3 country,
a region or a locality.

The noras on geographical indications also
relate to services.
(14/59)



Japan
(MTN.GNG/NEL1/W/17 and Add.!)

{14/36)

Nordics
(MTN.GNG/NB11/%/36)
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European Comeunities
(MTN.GNG/NG11/H/26)

Beographical indications are, for the purpose
of this agreement, those which designate a
product as originating fros a country, region
or locality where 2 given quality, reputation
or other characteristic of the product is
attributable to its geographical origin,
including natural and husan factors.

Where appropriate, protection should be
accorded to appellations of origin, in
particular for products of the vine, to the
extent that it is accorded in the country of
origin.

(14/39)

India
(MTN.GNG/NG11/W/3T)
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{2) PROTECTION AGAINST UNFAIR USE

Exicting International Standards

s regards the Paris Convention, see itea (1)
above.

fis regards the Madrid Agreesent (Indications
of Source), see item (1) above. In addition,
a provision of that Agreement obliges member
States bound by Acts subsequent to 1925 to
prohibit the use, in connection with the sale
or display or offering for sale of any

goods, of all indications in the nature of
publicity capable of deceiving the public as
to the source of goods, and appearing on
signs, advertisements, invoices, wine lists,
business letters or papers or any other
comspercial commurication {(Article 3bis).
Furtheraore, under the said Agreesent the
vendor is not prevented from indicating his nase or
address upon goods coming from a country cther
than that in which the sale takes place;

but in such case the address or the name must be
accogpanied by an exact indication in clear
characters of the country or place of
aanufacture or production, or by some other
indication sufficient to aveid any errors

as to the true source of the wares

{Article 3).

The Lisbon Agreesent obliges its sember

tates to protect internationally registered
appellations of origin against any usurpation
or imitation, even if the true origin of

the product is indicated or if the appellation
is used in translated fera or accospanied by
terms such as "kind*, “type®, "smake",
"imitation®, or the like (Article 3).
(VI (4))

United States
{MTN.GNG/NB11/W/14/Rev. 1)

114/38)

Australia
(MTN.GNG/NG11/8/35)

Geographical indications including
appellatiens of origin should be protected
at least to the extent necessary to ensure
consumer protection and to aveid consumers
being sisled, confused or deceived.

(MTN.GNG/NGE1/4/38)

Beographical indications shall be protected
against use which is likely to mislead the
public as to the true origin of the products.
Shall notably be considered to constitute
such use:

- any direct or indirect use in trade in
respect of products not originating fros
the place indicated or evoked in the gao-
graphical indication in question;

- any evocation, even where the true origin
of the product is indicated or the designa-
tion is used in translation or accoampanied
by expressicns such as “kind®, "type®;
*style® or "imitation®;

- the use of any seans in the designatien or
presentation of the product likely to
suggest a link between the product and any
gecgraphical area other than the true place
of origin.
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Japan European Comsunities
[MTN.GNG/NG11/H/17 and Add.1) {MTN.GNG/NG11/R/26)

Becgraphical indications shall be protected
against any use which constitutes an act of
unfair competition, including use which is
susceptible to mislead the public as to the
true origin of the preduct. Shall notably be
considered to constitute such use:

- any direct or indirect use in trade in
respect of products net cosing from the
place indicated or evoked by the
gecgraphical indication in question;

- any usurpaticn, imitation or evecation,
even where the true origin of the product
is indicated or the appellation or
designation is used in translation or
acconanpied by expressions such as "kind",
"type", "style”, "iaitation® or the like;

- the use of any aeans in the designation cr
presentation of the product likely to
suggest a link between the product and any
geographical area other than the true place
of origin.

(8/42;164/60)

Kerdics India
(HTN.GNG/NB11/W/36) (MTN.ENG/NB11/¥/37)
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(3 PROTECTION AGAINST USE AS A GENERIC TERM

Existing International Stardards

The Madrid Agreesent (Indicaticns of Source!
obliges its aeaber States to protect indica-
tions of seurce but the courts of a meaber
State can decide that an indication of
source is to be considered on the territory
of that State as a generic ters. However,
regional appellations concerning the source
of products of the vine tannot be considered
as generic teras (Article 4).

(VI 20

United States
(MTN.GNG/NGL1/W/14/Rev. 1)

(14761}

Australia
(MTN.GNG/NG11/W/35)

The standards in both the Madrid and Lisbon

Agreeaents are considered excessive because

they require protection to be afforded to

naaes that have truly becoae generic and

thus no significant consumer confusion or

deception is involved in the use of the sase.
(14/61)

Switzerland
{HTN.GNG/NG11/W/38/

Appropriate measures shall be taken so as to
prevent a3 geographical indication from
developing into a designation of a generic
character as a result oi the use in trade
for products of a different origin.

(14/61)
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Japan Eurcpean Comaunities
(NTN.GNG/NG11/W/17 and Add.1) (MTN.GNG/NG11/H/26)

Appropriate seasures shali be taken under
national law for interested parties to prevent
a gecgraphical indicaticn froam developing into
a designation of generic character as a result
of the use in trade for products froe a
different oriqin, it being understoed that
appellations of origin for products of the vine
shall not be susceptible to develep into gen-
eric designations.

(87425 9/9; 14/61)

Nordics india
(MTN.GNG/NGI1/4/36) (MTN.ENG/NG11/W/37)
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{4) PROTECTION ABAINST USE AS A TRADEMARK

txisting International Standards United States
(vr an (MTN.GME/NBI1/%/14/Rev. 1)
Australia
(MTN.GNG/NGI1/H/35)

| See (2} above.

Switzerland
(MTN.GNG/NG11/K/38}

The registration of a tradesark which con-
tains or consists of a geographical or other
indication designating or suggesting a
country, region or locality with respect to
products not having this origin shall be
refused or invalidated, if the use of such
indication is likely to amislead the public
as to the true geographical crigin of the
product.

{14/62)

{9) INTERNATIONAL REGISTRATION

Existing International Standards United States
{MTN.GNG/NG11/W/14/Rev.1)

The Lisbon Agreement obliges its seaber

States to protect appellations of origin which
have been internationally registered.
Appellations of origin which are protected

as such in & seaber State can be registered
internaticnally (by WIPD) at the request of

the seaber State concerned, and such Australia
registration has effect in other member (KTN.GNG/NG11/W/35)
States except in any State which, within
one year after regisiration, notifies WIPO See {3) above.
of 1fs refusal of the said effect.
(VI (2)
Switzeriand

(MTN.GNG/NG11/W/38}




Japan
(MTN.GNG/NB11/8/17 and Add.!)

Nordics
(MTN.GNG/NG11/K/36)

Japan
{MTH.GNG/NG11/W/17 and Add.t

Nordics
{MTN.GNG/NG11/K/36)
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European Cosaunities
{MTN.GNG/NB11/M/26)

The registration of 3 trademark which
contains or consists of a geographical or
other indication dencainating or suggesting
a country, region or locality with respect to
goods not having this origin shall be refused
or invalidated. National laws shall provide
the possibility for interested parties to
oppose the use of such a tradesmark.

(14/62)

India
{HTN.GNG/NG11/8/37)

European Cossunities
IMTN.SNG/NB11/8/26)

In order to facilitate the protection of
gesgraphical indications including appel-
lations of origin, the estabiishment of an
international register for protected indic-
ations should be provided for. In
appropriate cases the use of documents
certifying the right to use the relevant
gecgraphical indication should be provided
for.

(8/42)

India
{MTN.GNG/NG11/W/37)
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TABLE VY:

INDUSTRIAL DESIGNS

{1) SUBJECT MATTER AND CONDITIONS FOR PROTECTION/

RELATION TG PARIS CONVENTION

Existing International Standards

The Paris Convention provides that industrial
designs are one of the objects of industrial
property (Article I). In one of its pro-
visions, which binds seaber States parties to
Acts subsequent o 1934, the Paris Convention
obliges measber States to protect industrial
designs. Nothing is said in that provisien
about the means of providing such protection,
so that countries may coapiy with the previsien
not only through special legislation for the
pretection of industrial designs, but also
through the grant of such protection, for
exagple, in their laws on copyright or their
provisions against unfair cospetition

{Article Squinguies).

The Paris Convention provides that the pro-
tection of industrial designs shall not, under
any circusstances, be subject to any forfeiture,
either by reason of failure to work or by reasen
of the isportation of articles corresponding

te those which are protected (Article SB).

See also Table I on Copyright.
(V) (13 and (2)}

United States
(MTN.GNG/NG11/H/14/Rev. 1)

(14/63)

Australia
{MTN.GNG/NG11/d/35)

Industrial designs should be protected in
accordance with the existing provisions of
the Paris Convention.

Protection should not be denied solely on
the ground that the design has a functional
effect.

Switzerland
(NTN.GNE/NB11/W/38)

Protection of designs shall be granted, upon
registration, if they are new.

The system of registration of designs shall
be efficient, expeditious and available at
reasonable cost.

Protection shall not extend to features
required by technical reasons.

Such protection shall be granted without
prejudice to the protection under the
copyright law or other laws.



Japan
(MTN.GNG/NG11/W/17 and Add.1)

Designs which are novel and original.
(14/64)

Nardics
(MTN.GNG/NGL1/W/36)

An industrial design is the sodel for the
appearance of an article or an ornasent.

Industrial designs which are novel or
eriginal shall be protected.

Protection of an industrial design asay be
acquired by registration. In such a case,
a systes for the registration of industrial
designs should be eaintained.
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European Comsunities
{MTN.GNG/NG11/W/26)

Industrial avdels and designs which are
original or novel shall be protected in
accordance with Articles SB and Sguinquies of
the Paris Convention, without prejudice to the
pratection under copyright law.

(8/40)

India
{MTN.GNG/NG1L1/KW/37)
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{(2) RIGHTS CONFERRED

Existing International Standards United States
(MTN.GNG/NGLI/H/14/Rev. 1)

See (1) above.
{{V) (4} and (7))

Australia
(MTN.GNG/NGS1/W/35)

Switzerland
(MTN.GNG/NG11/M/38)

The owner of the design right is entitled to

prevent third parties not having his consent

froam manufacturing, offering, putting on the

sarket or isperting for these purposes, goods
which infringe his design right.




Japan
(MTN.GNG/NG11/W/17 and Add.1}

A design right shill confer on its owrer the
right to prevent third parties not having his
consent fros at least the following acts:

- acts of manufacturing, using, assigning,
leasing or importing the article which
is the subjact matter of the registered
design;

- acts of displaying, for the purpose of
assignaent or lease, the article.

Nordics
(MTN.GNG/NB11/HW/36)

The owner of a protected industrial design
shall have the right to prevent third parties
not having his consent fros exnloiting the
design in the course of trade by producing,
isporting, offering, assigning or hiring out
articles the 3appearance of which does not
differ substantially froa that of the
protected design.

{14/64)
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European Communities
{MTN.GNG/NG11/K/26)

The protection conferred shall persit the
creator and his successor in title to prevent
at least the manufacture, the sale, or the
importation for these purposes, of an object
which infringes the scdel or design right.

India
(MTN.GNG/NEL1/W/3T)
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(3) TERM OF PROTECTION

Existing International Standards United States
(V) (s)) {MTN.GNG/NGL1/H/16/Rev.1)
Australia
(NTN.GNB/NG11/W/33)

Tue total duration of protection, including
any renewal period, should be not less than
ten years.

Switzerland
(MTN.GNG/HG11/W/38)

The tera of registration shall be 5 years
fros the date of application with a possi-
bility of renewal for two consecutive periods
of 5 years each.

(14/64)

{4) COMPULSORY LICENSING/FORFEITURE

Existing International Standards United States
{MTN.GNG/NGI1/H/14/Rev.1}

Australia
(ATN.GNG/HB11/W/35)

{KTH.SM¥5/NG11/W/38)

The compulsory licensing of a design shall
rot be persitted.

The protection of designs shall not be subject
to any forfeiture by reason of failure to
expleilt,

{14764)




Japan
{MTN.GNG/NGLI/R/17 and Add.1)

The tera of protection shall be at least
10 years.

Nordics
(MTN.GNG/NGI1/K/3b:

The ters of registration shall be five
years fros the date of application with a
passibility of renewal for two consecutive
periods of five years each.

{14/64)

Japan
{MTN.GNG/NG11/W/{7 and Add.1)

Nordics
(MTN.GNG/NGL1/H/36)

The terms o
10 years.
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European Communities
(MTN.GNE/NG11/W/26)

f protection shall be at least

India
(MTN.GNG/NG11/W/37)

European Coesunities
(MTN.GNG/NG11/K/26)

India
(MTN.GNG/NG11/W/37)
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{5) NON-DISCRININATORY TREATMENT

Existing International Standards

The Paris Conventicn obliges each of its
sesber States to grant tc nationals and
residents of the sther seaber 5%tates, under
the national treatment principle, the rights

it grants to its oan nationals (Articles 2-3).

({V) (2) and (4))

United States
(MTN.GNG/NG11/K/14/Rev.1)

The United States propesal calls for general
questions «f national and efn treatsent
to be addressed.

Australia
{MTN.GNG/NG11/W/35)

Australia suggests that a TRIPS

agreeaent should eabody the basic BATT
principles of non-discrisination and national
treataent.

Switzerland
(MTN.BNG/NG11/W/38)

The application of basic principles of GATT,
in particular non-discriaination in teras
both of efn and national treataent, is
essential.

(14/3)



Japan
(MTN.ENG/NG11/4/17 and Add.1)

Equal and no-discriminatery treataent shall
oe quaranteed in the requiresents for filing
a design application, and ecbtaining or asain-
taining the registration.

The Japanese propesal also includes sug-
gestions for the application of general
naticnal treatment and afn principles.

Nerdics
{MTN.GNG/NG11/H/36)

The Nordic ccuntries advocate the inclusion
in a TRIPS agreesent of key BATT principles
and call for particular attention in this
context to inter alia the non-discrisination

and national treatsent principles (NGI1/W/22).
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European Comsunities
{MTK.GNG/NG11/H/25)

The proposals of the European Cogmunities
(NG11/8/26 and 31) include suggestions for
the application of general naticnal
treatsent of &fn principles.

India
(NTN.SNE/NG11/W/37)
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TABLE

PATENTS

{1) PATENTABLE SUBJECT MATTER

Existing International Standards

The Paris Convention obliges its meaber
States to protect inventions by patents; this
obligation flows fros a nuaber of provisions
of the Paris Convention, for example, those
dealing with the right of pricrity .
(Article 4), In one of its pravisions, the
Paris Convention prevents a aeaber State from
refusing the grant of a patent or invalidating
a patent on the ground that the sale of the
patented proeduct or of a product obtained by
seans of a patented process is subject to
restrictions or limitations resulting fros
the dogestic law (Article 4gquater). The Paris
Convention does not prevent meaber States from
excluding from patentability particular
classes of subject aatter.

¢1(1) and Annex II)

(7/9)

United States
(MTN.GNG/NGI1/W/14/Rev.1)

Patents shall be granted for all products and
processes which satisfy the criteria or
conditions for patentability. Examples of
iteas which do not seet these criteria are:
eaterials censisting solely of printed matter,
scientific principles, sethods of doing
business, and algorithas and sathesatical
forasulas per se, including those incorporated
in cosputer prograsmses. A patent application
or a patent, however, say be withheld fros
publication if disclosure of the inforaation
contained therein would be detrimental to the
national security.

fusiralia
(MTN.GNG/NGL1/H/33)

Patents should be available for inventions in
all fields of technology. However, inventions
which could be described as:

- discoveries, scientific thecry or sathe-
aatical sethods to the extent that they do
not constitute industrially applicable
products or processes;

- aesthetic creations;

- scheaes, rules or sethods of perforaing &
mental act, playing a game or deing
business;

- the presentation of information; or

~ contrary to putlic order or asrality;

may be excluded fros patent protection.

(MTN.ENG/N611/W/38)

A patent shall be granted for any invention
which aeets the conditions of patentability.

An invention asay relate to a product or a
process.

Patents shall be available for inventiens
in all fields of technology.
{14/79.4)



Japan
(MTN.GNG/NGI1/R/17 and Add.1)

Patents shall be granted for inventions with
the exceptions of inventions contrary to
public order, serality or public health, and
of inventions of substances aanufactured
through nuclear transforsation.

(9/13-14; 16/79.5)

Nordics
(MTN.GNG/NGIL/H/34)

Patents shall be available for inventions in
all fields of technology, except for:

- inventions the publication or exploitation
of which would be contrary to "ordre
public” or acrality;

- plant or animal varieties or essentially
hiological processes for the production
of plants or animals; this provision does
not apply tc microbiclogical processes or
the products thereof;

- huean beings.

As reqards biotechnological inventions,
further limitations should be allowed under
national law,

(14/6; 14/79.7)
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European Comaunities
(MTN.GNG/NG11/W/26)

Patents shall be available fer inventions in
all fields of technology, except for:

- inventions the publication or exploitation
of which would be contrary to ®ordre public®
or morality;

- plant or animal varieties or essentially
biological processes for the production of
plants or animals; this does not apply tc
microbiolegical processes or the preducts
thereof.

(8/37; 8/4b; 14/79.7)

India
{MTN.GNG/NGL1/U/37)

Every country should be free to deteramine beth
the general categories as well as the specific
products or sectors tha{ it wishes to exclude
frea patentability under ifs national law
taking into consideratien its own
socio-economic, developaental, technological
and public interest needs. It would not be
rational to stipulate any unifora criteria

for non-patentable inventions applicable alike
both to industrialised and developing
ceuntries or to restrict the freedon of
developing ccuntries to exclude any specific
sector or product frca patentability.

Developing countries should be free to
provide for process patents only in sectors of
critical importance to thes such as food,
pharsaceutical and cheaical sectors.

(14/71 and 79.1)
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(2) CONDITIONS FOR PATENTABILITY

Existing International Standards

The Patent Ccoperation Treaty (PCT) contains
definitions of novelty, inventive step
(or non-obviocusness) and industrial aspplic-
-ability (Article 33).

{1 {2

United States
(MTN.GNG/NBL1/W/14/Rev.1)

A patent shall be granted for any patentable
subject matter that is new, useful and
unobvious. In this regard the teras “useful”
and "unobvious® encompass or are synonyaous
with the terms "capable of industrial
application” and "inventive step.”

Australia
(MTN.GNG/NG11/H/35)

Patents should be available under the first to
file principle.

Patents should be available for inventions
which are novel and which involve an
inventive step (be non-obvious).

Novelty should be judged against a prior art
base which takes into account publication in
a document anywhere in the world prior to the
invention. The prior art base should alse
take into account at least local use.

An invention shall be considered to involve an
inventive step if having regard to the prior
art base it is not obvious to a person skilled
in the art.

£16/80.1)

(MTN.GHG/NST1/8/38)

A patent shall be granted for any invention if
it is new, involves an inventive step and is
industrially applicable.



Japan
(MTN.GNG/NEI1/W/17 and Add.1}

Patents shall be granted for irventions of
products and processes which are industrially
applicable and nevel and which involve an
inventive step.

(9/12)

Nerdics
(MTN.GNS/NG11/W/36)

Patents shall be granted for inventions which
are susceptible of industrial application,
which are new and which invelve an inventive
step.
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Eurcpean Comeunities
(MTM.GNG/NGL1/K/25)

Patents shall be granted focr any inventions,

whether products or precesses, which are

susceptible of industrial application, which

are new and which involve an inventive step.
(B/37; 8/46)

India
(MTN.GNG/NG11/4W/37)
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(3) TERM OF PROTECTION

Existing International Standards

Under the Paris Convention, patents applied
for during the period of pricrity are
independent as regards their neraal duration
(Article 4bis (1)-(2). Under another n
provision of that Convention, patents ohtained
with the benefit of pricrity cust have 2
duration equal to that which they would have,
had they been applied for or granted without
the benefit of priority (Article 4bis(S)).

(I (5) and Annex VI)

(7711}

United State-
(MTN.GNG/NGI1/W/14/Rev.1)

A patent shall have a tere of at least 20
years from filing. Extension of patent teras
to coapensate for delays in amarketing
occasioned by regulatory approval processes
is encouraged.

{14/81.1)

Australia
(MTN.GNG/NG11/W/35)

The tera of a patent should be a miniaus of
fifteen years fros the date of filing of the
application.

(14/81.2)

Switzerland
(HTN.GNG/NG11/W/38)

The tere of 3 patent shall be for no less than
20 years froam the filing date of the
application.

An extension of the patent ters should be
provided for in order to ccapensate faor
delays regarding the exploitation of the
patented invention du2 to regulatory
approval procedures.



Japen
{MTN.GNG/NGI1/W/17 and Add.1)

The ters of a patent shall be 20 years fros
the filing date of the patent application.

In the case of a divisicnal or continuing
application, the tera shall be calculated
froa the filing date of the earliest
application. Extension may be granted to
the ters of a patent provided that it is
not unculy long, where and to the extent
that the patented invention is deterred
froa working by the government's
regulatory review.

(9/13; 14/81.3)

Norgics
(MTN.GNG/NGI1/W/36)

The ters of patent shall be 20 years fros
the date of filing of the patent
application.

(14745 14/81.6)
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European Coesunities
(MTN.GNG/NG11/K/26)

The ters of the patent shall be generally 20
years from the date of filing of the
application.

(8/37; 9/9; 14/81.5}

India
(NTN.GNG/NGI1/H/27)

Developing countries should be free to set the
duration at a level significantly lower than
that of the industrialised countries in
accordance with their own developaental,
technological and public interest needs.

Developing countries should alsc be free tc
set a shorier duration of patents in sectors
of critical ieportance to thea, such as the
food, pharaaceutical and chesical sectors,
or to even exclude such sectors fros
patentability.

Considering the fact that the working of
the patent - and not earket reservation or
isportation by the patent owner - aust be
a fundasental objective of the patent
systes of developing countries, they
should be free to link duratien of a
patent to its actual working in the host
country, failing which the patent should
be subject to revocation.

(14/81.¢4)
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{4) RIGHTS CONFERRED

Existing International Standards

# provision of the Paris Conventicn provides
that, where the law of a meaber State confers
righte with respect to a product manufactured
by a patented process, that State is obliged
to grant to the owner of the patent the same
rights if such a product is imported into it
as those it grants in the case where such a
product is manufactured on its territory
{Article Squater).

The Paris Cenvention provides that the rights
under a patent do not extend to the use of the
patented invention on vesseis, aircraft or
land vehicles temperarily or accidentally
entering the waters, airspace or land of a
seaber State (Article Ster).

{I {4) and Annexes IV-Y)

(7/10)

United States
(MTN.BNG/NG1L/W/14/Rev.1)

A natent shall provide the right te exclude
others fros the manufacture, use or sale of
the patented invention and, i the case of 2
patented process, the right te exclude others
from the importation, use or ssle of at least
the direct product thereof, during the patent
tera.
(14/82)

Australiz
(MTN.GNGB/NGL11/W/35)

The owner of a patent should be entitled to
prevent third parties, not having his consent,
froa exploiting the invention. Exploitation
should cover at least the following acts:

- where the invention is a product, the
saking, importing, distributing, offering
for sale, selling and using of the product
or the stocking of the product for such
purposes;

- where the invention is a process, the use
of the process or the doing, in respect
of a product obtained by means of the
process, of any of the acts referred to
above in connection with a product
invention.

Switzerland
(MTN,BNE/NG11/W/38)

A patent shall confer on its owner the right
to prevent third parties not having his
consent from making, offering, putting on the
market or using a product which is the
subject matter of the patent, or importing

or stocking the product for these purposes.

If the subject matter of the patent is a
process, the patent confers on its cwner the
right to prevent third parties, net having
his consent, from using that process, and
froa offering, putting on the market, using
or importing or stocking for these purpeses
at least the product cbtained by that
process.



Japan
(MTN.GNG/NG11/W/17 and Add.1}

A patent shall confer on its owner the right
to prevent third parties not having his con-
sent from at least the following acts:

where the subject matter of the patent is an

invention of a preduct,

(i)  acts of manufacturing, using, assigning,
leasing or importing the product,

(1i) acts of displaying, for the purpose of
assignaent or lease, the product;
where the subject matter of the patent is an

invention of a process,

acts of using the process;

where the subject matter of the patent is an

inventicn of a process of sanufacturing a

product,

(i) acts of using the process,

(11} acts of using, assigning, leasing, or
importing the product directly
manufactured by the process,

{iii) acts of displaying, for the purpose of

assigneent or lease, the product directly

sanufactured by the process.
(9/13)

Nordics
(MTN.GNG/NGI1/W/38)

The exclusive right conferred by a patent

shall imply that no one but the owner of the

patent say, without his consent, exploit the
invention by:

- producing, offering, putting cn the market
or using a product protected by the patent,
or by isporting or possessing the product
for such purposes;

- using or offering to use a process protected

by the patent or, while knowing or if it is

obvious under the circusstances that the use
of the process is pronibited without the
consent of the owner of the patent,

offering the process for use;

offering, putting on the market or using a

product made by a process protected by the

patent, or isporting or possessing the
product for such purposes.

The exclusive right shall not include:

- exploitation for non-cossercial purposes;

- exploitation by experiament relating to the
subject satter of the invention;

~ preparation in a pharmacy in individual
cases of a medicine in accordance with a
prescription, eor acts carried sut with a
sedicine so prepared.

(14/82}
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Eurcpean Cosaunities
(MTN.GNG/NG11/KW/26)

A patent shall co.fer on the proprietor exclu-
sive rights. The proprietor shall be entitled
to prevent third parties net having his con-
sent from making, offering, putting on the
aarket or using a product which is the subject
satter of the patent, or importing or stocking
the product for these purposes. In the case
of ‘a patented process, the natent confers on
its prosrietor the right to prevent others not
having his consent from using that process and
from offering, putting on the sarket, using,
or isporting or stocking for these purposes the
product obtained directly by that process.

Limited exceptions to the exclusive rights
conferred by a patent, which take account of
the legitimate interests of the proprietor of
the patent and of third parties, aay be made
for certain acts, such as acts done privately
and for non-comeercial purposes and acts done

for experisental purposes.
(8/3N

India
(MTN.GNB/NGL1/W/32)

Where a patent is granted cnly for a process
of sanufacturing a product, the owner of the
process patent will have exclusive right to
enly the use of that process, and he will not
have any exclusive right to aske, use, sell
or iaport that product.
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{5) COMPULSORY LICENSING/LICENCES OF RIEHT/EXPLOITATICN FOR GOVERNMEMT PURPOSZS/FORFEITURE

gxisting International Standards

The Paris Convention allows each of its aeaber
States to take legisiative measures providing
for the grant of compulsery licences to
prevent the abuses which sight result fros the
exercise of the exclusive rights coenferred by
the patent, for example, failure te work.
Under the Lisbon (1938) Act and the
Stockhola (1967) Act of the Convention, a
compulsory licence may not be applied for on
the ground of Tailure to work or insufficient
working before the expiration of a period of
four years from the date of filing of the
patent application or three years from the
date of the grant of the paten%, whichever
period expires last; it sust be refused if
the patentee justifies his inaction by
legitisate reasons; such a coampulsory licence
aust be non-exclusive and is not transferable,
even in the fore of the grant of a sub-licence
except with that part of the enterprise or
goodwill which exploits such
(Article 5R).
(I (7H
(57215 7/13)

United States
(MTN.GNG/NG11/K/14/Rev. 1}

i cospulsory licence may be given solely to
address, only during its existence, a
daclarec national emergency or to remedy an
adjudicated violation of antitrust laws.
Patents ray also be csed nen-exclusively
by 2 governaeat for governmental purposes.
In the case of -a licence to address a national
gpergency or in the case of use by a govern-
uent for governmental purposes, a patent owner
aust receive cempersation conmensurate with
the market value cf a licence for the use of
the patented invention. A compulsory licence
sust ve non-exclusive. All decisions to
grant cospulserv licences as well as the
codpensasion fo be paid shall be subject to
judiciz? review. A patent shall not be
revoked because of non-working.

{14/83.2 and 3)

Australia
(MTN.GNG/N611/8/33)

Compulsory licences should be available to
resedy adjudicated anti-competitive practices.
Such licences shall in all circumstances be
non-exclusive.

Government exploitation of patents in the
natienal interest should be persitted.

Compulsory licences and government
expleitation of patents should be sul:ect
to paysent of proper cospensation and the
grant of such licences and the paysent of
cospensation should be capable of
independent review by a distinct higher
authority.

Forfeiture of a patent on the grounds of
failure to work or insufficient working should
occur eniy if the grant of a non-veluntary
licence has not prevented anti-competitive
behaviour,

(14/83.5 and 7}



Jagpan
(MTN.BNG/NG11/KW/17 and Add.:)

In granting a non-veluntary licence, reason-
able compensation shall be provided to the
satentee.

Judicial review shall be avaiiable in the
following cases:

(i} the granting of non-voluntary licences
such as those on the grounds of failure
to work or insufficient working, in
respect of dependent patents, or in the
public interest, and cospensation
therefor; and

(ii) forfeiture of a patent where applicable.
{9/13-14; 14/83.5-6)

Nerdics
{MTN.GNG/NB11/H/36)

The granting of cospulsory licences for lack
or insufficiency of exploitation, compulsory
licences in respect of dependeat patents,
official licences, and any right to use
patented inventions in the public interest
shall, in particular in respect of
compensation, be subject to review by a
court of law.

{14/4; 14/83.1 and &)
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European Comeunities
{MTN.GNG/NG11/W/26)

The granting of compulsery licences for lack
er insufficiency of exploitation, compulsory
licenzes in respect of dependent patents,
official licences, and any right to use
patented inventions in the public interest
shall, in particular in respect of comspen-
sation, be subject to review by a court of law.
(8/37; 8/46; 14/67; 14/83.1 and 6)

India
{MTN.GNG/NBI1/H/37)

The patent law should have a clear stipuiaticn
that patents are granted ia crder to secure
that the inventions are worked in the host
country on a commercial scale and to the
fullest extent that is reasonably practicable
without undue delay. The patent la= should
also sake it unambiquous that the aere
ieportation of a patented product does not
agount to its working in the host country.
The working of a patented invention should
sean:

- where the patent has been granted in respect
of a product, the making of the preduct

- where the patent has been granted in respect
of a process, the use of the process.

Taking into account its own needs and
conditions, each country sust be free to
specify the grounds on which compulsory
licences can be granted under its law and
the cenditions for such grant. The grant of
compulsory licences may, however, be subject
to judicial review in accordance with the
host country’'s legal systes.

Apart froe cospulsory licences, develeping
countries should be free to provide for the
automatic grant of nom-veluntary licences in
sectors of critical importance to thes, such
as food, pharmaceuticals and chesicals. The
grant of such "licences of right” will not be
subject to any adeinistrative scrutiny or
judicial review as the patents thesselves
will be deemed tc be endorsed with the words
"licence of right". The patent owner will be
entitled to compensaticn in accordance with
the host country's law.
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{5) COMPULSORY LICENSING/LICENCES OF RIGHT/EXPLOITATION FOR GOVERNHENT PURPOSES/FORFEITURE (continued)

Existing International Stendards

(MTN.GNG/NG11/W/38)

Compulsory licences shall be non-exclusive.

Cospulsory licences say be given in the event
that the acts of manufacturing, selling or
inporting of the patented product or using of
the patented process and the performance of
any of these acts regarding the products
cbtained by the process do not suffice to
satisfy the basic needs of the local market
before the expiration of a period of & years
froa the date of the patent application, or

3 years from the date of the grant of the
patent, whichever period expires last, and
provided that the owner of the patent had
refused to grant a contractual licence on
teras that are in line with normal coseercial
practices.

Where the exploitation of the patented
invention is required by reason of an
everriding public interest, the possibility of
exploitation of the patented invention by the
governaent, or by third persons authorised

by it, say be sade available by seans of a
compulsory licence at any time, provided that
the owner of the patent had refused to grant a
contractual licence on teras that are in line
with norsal commercial practices.

Rhere the invention claimed in a later patent
cannot be exploited without infringing an
earlier patent, a cospulsory licence may be
given to the extent necessary to avoid
infringeaent of tnhe patent, provided that the
invention claimed in the later patent involves
an important technical advance in relation to
the invention claiaed in the earlier patent or
serves an entirely different purpose.

Compulsory licences shall be granted to perait
local aanufacture only.

Giver the possibilities of compulsory
licensing, there shall be no revocation of the
patent, except for invalidity.

finy decision relating to the grant of a
coepulsory licence or to the expleitation for
governaental purposes, including the amount
of the paysent coemensurate with the velue of
the invention to which the owner of the
patent is entitled, shall be subject to
judicial review.

(14/3; 14/83.9)
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India {continued)
(HTN.GNG/NG11/W/37)

Where the public interest, and iy particular,
national security, food productien, poverty
alleviation, nutrition, health care or the
developeent of other vital sectors of the
national aconomy so requires it, the host
country governsent or any third person
designated by it should be free te work and
use the patented invention in the country,
including the importation of the patented
product if necessary, without the consent of
the patent owner on such terss and conditions
3s the host country government aay decide.

Where the host country government finds that 2
patent has not been worked on a commercial
scale or has been only inadequately worked in
the country without any valid reason or that
the patent is being used in a manner
prejudicial to the public interest, the patent
should be !iable to revocation. Such
revocation will, however, be done after giving
an opportunity of hearing tc the patent omwner
and will also be subject to judicial review.
(14/83.3)
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(&) YOLUNTARY LICENSING

Existing International Standards United States
(MTN.GNG/NB11/H/14/Rev.1)

Australia
(MTN.GNG/NG11/4/35)

Switzerland
(MTN.GNG/NG11/4/38)




Japan
(NTN.GNG/NG11/K/17 and Add.1)

A State shall not ispose undue or discrimina-
tory restrictions on a patentee's voluntary
licence.

Nordics
{MTN.GNGE/NG11/K/36)
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European Comaunities
(MTN.GNG/NG11/M/26)

India
{MTN.GNG/NG11/W/37)

The Negotiating Group should work out a
comprehensive list of restrictive and
anti-competitive conditions imposed by
licensors. It is essential that the laws
pertaining to intellectual property rights
prohibit thea and declare all licences,
contracts and agreements containing such
conditions to be null and void.

(164/5; 14/84.1)
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{7) NON-DISCRIMINATORY TREATHMENT

Existing International Standards

The Paris Convention obliges mesber States to
gra-t to nationals and residents of other
aeaber States, under the national treatsent
principle, the rights it grants to its own
nationals (Articles 2-3).

(I (2) and (4}}

United States
(MTN.BNG/NBT1/W/14/Rev. 1)

1he United States proposal calls for general
questions of national arnd afn treatsent to be
addressed.

pustralia
(MTN.GNG/NG11/W/35)}

Foreal procedures should not be imposed which
are, whether by direct or indirect legal or
practical effect, such as to render the
obtaining or maintaining of patent protection
more difficult for foreign applicants or
patent owners than is the case for jocal
appiicants or owners.

Rustralia alse suggests that a TRIPS agreesent
should esbody the basic BATT principles of
non-discrisination and national treatment.

{MTN.GNG/N611/W/38)

The application of basic principles of
BATT, in particular non-discrisination in
teras both of afn and national treatsent,
is essential.

(14/3)



Japan
(MTM.ENB/NG11/%/17 and Add.1)

Equal and non-discriminatery treatsent shall
be guaranteed in the requireaents for filing
a patent application, and obtaining or main-
taining a patent.

The Japanese proposal also includes
suggestions for the application of general
national treatsent and afn principles.

Nordics
{NTN.BENG/NG11/®/36)

The Nordic countries advocate the inclusion in

a TRIPS agreement of key GATT principles and

call for particular attenticn in this context

to inter alia the non-discrimination and
national treatsent principles (N611/M/22).
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European Comsunities
(MTH.GNG/NG11/H/26)

The proposals of the European Comaunities
(NG11/H/26 and 31) include suggestions for the
application of general natjonal treatament and
afn principles.

(14/835)

India
(MTN.GNG/NGL1/W/3T)



MIN.GNG/NG11/W/32/Rev.1l
Page 94

TARLE VII: L AYOUT-DESIGNS (TOPOGRAPHIES)

OF INTEGRATED CIRCUITS

(1) RELATIUN TO TREATY ON INTELLECTUAL
PROPERTY IN RESPECT OF INTEGRATED
CIRCUITS

Existing International Standards

(IV)
{7/21; 14/86-88)

United States
(MTN.6NG/NG11/W/14/Rev.1)

(14/86)

fustralia
{MTN.GNG/NGI1/H/35)

Integrated circuit layout designs should

be protected in accordance with the existing
provisions of the Treaty on Intellectual
Property in Respect of Integrated Circuits
done in Washington, May 1989.

Switzerland
(MTN.GNG/NGY1/W/38)



Japan
(MTM.BNG/NE11/W/17 and Add.1)

£14/86)

Nordics
(MTN.GNG/NE11/W/36)

(14/4; 14/86)
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European Comaunities
(MTN.GNG/NG11/M/26)

The follewing principles will be reviewed and
completed in the light of tha negotiations on
a Treaty on the Protection of Intellectual
Property in respect of Integrated Circuits
under the auspices of RIPO.

(B/41; 14/87)

India
{HTN.GNG/NGL1/W/37)

Now that the Treaty on Intellectual Property
in Respect of Integrated Circuits has bzen
concluded, intellectual property pretection
in respect of layout-designs (topographies!
would be dealt with by each country
accordingly.

(14/88)
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(2) SUBJECT MATTER FOR PROTECTiON

Existing International Standards

Under the Treaty on Intellectual Property in
Respect of Inteqrated Circuits, each
Contracting Party shall nave the obligation to
sacure, throughout its territory, intellectual
property protection in respect of
layout-designs (topographies) in accordance
with the Treaty. The right of the holder of
the right in respect of an integrated circuit
applies whether or not the integrated circuit
is incorporated in an article. The Treaty
contains a definition of the tera "integrated
circuit® and of the term "layout-design
(topography)®. Notwithstanding that
definition of the ters “integrated circuit”,
any Contracting Party whose law limitc the
pretection of layout-designs (topographies) to
layout-designs (topographies) of
seai-conductor integrated circuits shall be
free to apply that lisitation as long as its
law contains such limitation.

The obligation to ensure intellectual property
protection applies to layout-designs
(topographies) that are original in the sense
that they are the result of their creators’
own intellectual effort and are not
commonplace aeong creators of layout-designs
{topographies) and manufacturers of integrated
circuits at the time of their creation. A
layout-design {topography) that consists of a
cosbination of elements and interconnections
that are coemonplace is protected only if the
corbination, taken as a whole, fulfills these
conditions (Articles 2-3).

(IV (1) and (2))

United States
{MTN,GNG/NGIL/H/14/Rev. 1)

Protection shall be granted to any original
layout-design incorporated in a semi-conductor
integrated rircuit chip, however the layout-
design may be fixed or encoded.

Pretection shall net extend to layout-
designs that are commonplace in the
integrated circuit industry at the time

of their creation or to layout-designs that
are exclusively dictated by the functions
of the integrated circuit to which they
apply.

fustralia
(MTN.GNG/NG11/W/35)

Switzerland
(MTN.GNG/NG11/W/38)

Protection shall be granted to any three-
disensional disposition of an integrated
circuit (topography), irrespective of the
sanner by which such disposition is fixed or
enceded, and provided that it is not comacn-
place.

Such protection shall not prevent protection
under other laws.



Japan
(MTN.GNG/MG11/W/17 and Add.[)

Seai~conductor integrated circuit layouts,
except:

{1} layout thet is not produced as the result

of a creator's intellectual effort;

{ii) layout that is already coamonplace in the

sesi-conductor integrated circuit
industry at the tise of its creation;
and

{iii) layout that is exclusively dictated by

the function of seai-conduct
circuit to which it applies.

Nordics
{MTN.GNG/NG11/K/36)

The original layout-design of an integrated
circuit, however fixed or encoded, shall be
protected by exclusive rights.

MTN.GNG/NG11/W/32/Rev. 1
Page 97

European Comsunities
(MTN.GNG/NB11/W/26)

The topegraphy of a semi-conductor product,
however fixed or encoded, shall be protected
by exclusive rights.

India
(MTN.GNG/NG11/8/37)
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{3) CONDITIONS FOR OBTAINING PROTECTION

Existing International Standards

Any Contracting Party of the Treaty on
Intellectual Property in Respect of Integrated

Circuits is free not to protect a
layout-design (topography) until it has been
ordinarily cosmercially exploited, separately
or as incorporated in an integrated circuit,
somewhere in the world. Any Contracting Party
is also free not to protect a layout-design
(topography) until the layout-design
(topography) has been the subject of an
application for registration, filed in due
fors with the cospetent public authority, or
of a registration with that authority; it may
be required that the application be
accospanied by the filing of a copy or drawing
of the layout-design (topography) and, where
the integrated circuit has been commerciaily
exploited, of a sasple of that integrated
circuit, along with inforaation defining the
electronic function which the integrated
tircuit is intended to perfora; however, the
applicant may exclude such parts of the copy
or drawing that relate to the sanner of
manufacture of the integrated circuit,
provided that the parts submitted are
sufficient to allow the identification of the
layout~design (topography). Where the filing
of an application for registration is
required, the Contracting Party asy require
that such filing be effected within a certain
period of tise from the date on which the
holder of the right first exploits ordinarily
commercially anywhere in the world the
layout-design {(tepography) of an integrated
circuit; such period shall not be less than
two years counted from the said date.
Registration say be subject to the paysent
of a fee (Article 7).

(Iv 2)

United States
(MTN.GNE/NG11/W/14/Rev. 1)

Protection say be conditioned upen fixation

or registration of the layout-designs. The
applicant for a registratien shall be given at
least two years froe first commercial
exploitation of the layout-design to apply for
registration. Alse, if deposits of identify-
ing material or other material related to the
layout-design are required, the applicant for
registration shall not be required to disclose
sensitive or confidential information unless it
is essential to allow identification of the
layout-design.

fiustralia
(MTN.GNG/NG11/%/35)

Switzerland
(MTN,GNG/NGI1/K/38)

Registration aay be required.
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Japan European Cosmunities
(MTN.GNG/N611/W/17 and Add.1) (MTN.GNG/NB11/UW/26)
Protection may be conditioned upon registra- As regards foraalities, a signatory amay require
tion of layout. In the case that cosmercial registration,
exploitation precedes registration, the
registration shall be coapleted within 2 years
froa the first date of the commercial exploita-
tion.
Nordics India
(MTN.GNB/NG11/K/36) (MTN.SNG/NG11/W/37)

Protection say be conditioned upon regis-
tration of the layout-design.

The applicant for registration shall be

given two years froa the:first cossercial
expleitation of the layout-design to apply
for registration. If deposits of identifying
saterial are required, the applicant shall
only be required to disciese information to
the extent necessary to allew identification
of the layout-design.
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(4) RIGHTS CONFERRED

Existing International Standards

Under the Treaty on Intellectual Property

in Respect of Integrated Circuits, any
Contracting Party aust consider unlawful the
following acts if perforsed without the
authorization of the holder of the right:

(i) the act of reproducing, whether by
incorporation in an integrated circuit or
otherwise, a protected layout-design
{topography) in its entirety er any part
thereof, except the act of reproducing any
part that does not coaply with the requiresent
of originality;

{ii) the act of ieporting, selling or
otherwise distributing for comsercial purposes
a protected layout-design (topography) or an
integrated circuit in which a protected
layout-design (topography) is incerporated
(Article 6{1)(a)).

Contracting States are free to consider

unlawful also acts other than those specified

above if perforaed without the autherisation

of the holder of the right {Article 6(1)(b)).
(IV) (4))

United States
(HTN.GNG/NG11/K/14/Rev.1)

Subject to the provisions herein, and without
prejudice to other intellectual property
rights, the owner of a layout-design shall have
the exclusive right to:

(a) reproduce the layout-design;

{b) ir-ecrporate the layout-design in a
seai-conductor integrated circuit chip;

{c) iamport or distribute a seai-conductoer
integrated circuit chip incorporating the
layout-design; and

{d) authorize others to perfora any of the
above acts.,

Australia
(MTN.GNG/N611/K/35)

Switzerland
(MTN.GNG/NG11/W/38)

The owner of the topography right shall have
the right to prevent third parties not having
his consent froa:

- copying the topography by any aeans or in
any fora;

- putting on the market, offering to the
public, selling, renting, lending, impori-
irg, or otherwise distributing the tope-
graphy or copies thereof.
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Japan European Comgunities
(MTN.GRB/NG11/M/17 and Add.1) (MTN.GNG/NG11/M/26)
Exclusive rights for sesi-conducter integrated The exclusive rights shall include the rights
circuit layout shall include; to authorize or prohibit the reproduction of 2
topography, the coamsercial exploitation or the
(1) the right to sanufacture semi-conductor importation for that purpose of 3 topography
integrated circuit from such circuit or of a seai-conductor product aanufactured by
layout; using the topography.
(ii) the right to transfer, to lease, tc
exhibit for the purpose of transferring
or leasing, and to isport such semi-
conductor integrated circuit or
products containing the circuit; and
(iii} the right to authorize others to do
the same as in (i) and (3i1) above.
Nordics India
{MTN.GNG/NG11/H/36) {BTN.GNG/N611/K/37)

The owner of a layout-design shall, without
prejudice to any other intellectual property
rights, have the exclusive right to do or to
authorize the following:

- reproduce, whether by incorporation in an
integrated circuit or otherwise, the
layout-design;

- isport or distribute for coeaercial
purposes 3 protected layout-design.
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(5) LIMITATIONS ON RIGHTS CONFERRED

Existing International Standards

Contracting Parties of the Treaty on
Intellectual Property in Respect of
Inteqrated Circuits aust not consider

unlawful the performance, without the
authorization of the holder of the right, of
the act of reproduction referred te in
paragraph (i) of (4) above where that act is
perforaed by a third party for private
purposes or for the sole purpose of
evaluation, analysis, research or teaching.

An original layout-design (tcpography) created
by that third party on the basis of such
evaluation or analysis must not be regarded as
infringing the rights of the holder of the
right in the first layout-design

(Article 6{2)(a) and (b)).

The holder of the right may not exercise his
right in respect of an identical criginal
layout-design (topography) that was
independently created by a third party.
{Article &6(2){c)).

Meaber States are not obliged to consider
unlawful the perforsance of any of the acts
referred to in paragraph {ii) of (4) above in
respect of an integrated circuit incorporating
an unlawfully reproduced layout-design
(topography) where the person perforaing or
ordering such acts did not know and had ne
reasonable ground to know, when acquiring the
said integrated circuit, that it incorporates
an unlawfully reproduced layout-design
(topography) (Article 6{4)).

Any Contracting Party may consider lawful the
perforeance, without the authorization of the
holder of the right, of any of the acts
referred to in paragraph (ii) of (4) above
where the act is perforsed in respect of a
protected layout-design (topography), or in
respect of an integrated circuit in which such
a layout-design (topography) is incorporated,
that has been put on the market by, or with
the consent of, the holder of the right
{Article &(5)).

(MTN.GNG/NG11/W/14/Rev. 1)

A layout-design aay be reproduced for the
purposes of teaching, analysis or evaluation
in the course of preparation of a layout-
design that is itself original,

It shall not be unlewful to iamport or dis-
tribute semi-conductor integrated circuit chips
incorporating a protected layout-design in
respect of such chips that have been sold by or
with the corsent of the owner of the layout-
design. Any Party may provide that there shall
b2 no liability with respect to the

importation or distribution of a semi-conductor
integrated circuit chip incorporating a pro-
tected layout-design by a persen who establishes
that he or she did not know, and had no reasocn-
able grounds to believe, that the layout-design
was protected; however, there shall be a right
to a reasonable royalty for such acts after
notice is received.

Australia
{MTN.GNB/NG11/W/33)

(HTN.GNG/NG11/W/38)

It is lawful to reproduce topographies for
the purposes of research and teaching.

Further developaents of the topography may be
exploited independently, provided that they
are not coamonplace.



Japan
(MTN.GNG/NGI1/H/!7 and Add.1)

Manufacturing ancther semi-conductor
integrated circuit utilizing the layout of
original circuit for the purpose of analysis
or evaluation is peraitted.

Nordics
(MTN.GNB/NG11/K/36)

The reproducticn for private purposes or for
the sole purpose of evaluation, analysis,
research or teaching shall be permitted.

The reproduction shall be permitted shere, on
the basis «f the analysis and evaluation, a
new original layout-design is created
{*reverse engineering’).

No centracting party shall be obliged to
consider unlawful the importation or distri-
bution of an integrated circuit incorporating
an unlawfully reproduced layout-desian where
the person perforeing such acts did not know
and had no reasonable ground to know that it
incorporates an unlawfully reproduced layout-
design; however, there shall be a right to
an equitable remuneration for such acts

after notice is received.

Any contracting party eay consider lauful
the importaticn or distribution of a layout-
design that has been put on the sarket by,
or with the consent of, the holder of the
right.
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European Cosaunities
(MTN.BNG/NG11/K/26)

The reproduction for the purpose of analysing,
evaluating or teaching shall be permitted. A
topography created by an own intellectual
effort on the basis of an analysis and
evaluation of another topography shall not be
considered to infringe the rights in the
analysed topography.

India
{MTN.GNG/NGL/HW/3T)
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{6) COMPULSORY LICENSING

Existing Internatipnal Standards

Any Contracting Party of the Treaty on
Intellectual Property in Respect of Inieqrated

Circuits say, in its legislation, provide for
the possibility of its executive or judicial
authority granting a non-exclusive licence, in
circusstances that are not ordinary, for the
perforsance of any of the acts referred to in
{4) above by a third party without the
authorization of the holder of the right
("non-voluntary licence"), after unsuccessful
efforts, made by the said third party in line
with noreal coamercial practices, to obtain
such authorizatien, where the granting of the
non-voluntary licence is found, by the
granting authority, to be necessary to
safeguard a national purpose deemed to be
vital by that authority; the non-voluntary
licence shall be available for exploitation
enly in the territory of that country and
shall be subject to the paysent of an
equitable resuneration by the third party to
the holder of the right. Any such
non-voluntary licence shall be revoked when
the conditions referred to above cease to
exist.

The provisions of the Treaty do not affect the
freedoa of any Contracting Party to apply
measures, including the granting, after a
formal proceeding by its executive or judicial
authority, of a non-veluntary licence, in
application of its laws in order teo secure
free competition and to prevent abuses hy the
holder of the right.

The granting of any non-voluntary licence sust
be subject to judicial review {Article 6(3)).
(I (7N

United States
{MTN.GNG/NGLL/H/14/Rev. 1)

A compulsory licence may enly be given tco
address, only during its existence, a declared
national emergency or to remedy an adjudicated
violation of antitrust laws. Seai-conducter
integrated circuit layout-designs aay also be
used non-exclusively by a governaent for
governeental purposes. In the case of a
licence to address a national emergency or use
by a governsent, a semi-conductor integrated
circuit layout-design owner must receive coa-
pensation commensurate with the market value
of the licence. A cospulsory licence aust be
non-exclusive. All decisiens to grant coa-
pulsory licences as well as the compensaticn
to be paid shall be subject to judicial review.

Australia

(MIN.GNE/NG11/W/35)

{MTN.GNG/NG11/W/38)
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Japan Euronean Comsunities
(MTN.GNG/NG11/W/17 and Add.1) (MTN.GNG/NG11/W/25)
Nordics India

(MTN.GNG/NG11/W/36) {(MTN.ENG/NG11/W/37)
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(7) TERM OF PROTECTION

Existing International Standards

Under the Treaty oan Intellectual Property in

Respect of Integrated Circuits, protection
sust last at least eight years (Article 8).
{Iv (5))

United States
{MTN.GNG/NG11/H/14/Rev.1)

The tere of protection shall be at least ten
years froa the date of first cossercial
exploitation or the date of registration, if
vequired, whichever is earlier.

Australia
(MTN.GNG/NG11/W/35)

(MTN.GNG/NG11/W/38)

Topographies shall be protected for a ters
of no less than 10 years froa tha filing date
or froa the date of the first comsercial
exploitation, whichever is earlier.

If registration is required by law, and no
application is filed, the protection of the
topegraphy shall lapse after 2 years fros

the date of the first commercial exploitation.

Notwithstanding the preceding, protection
shall lapse 15 years after the creation of
the topography.

(15/86)
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Japan Eurppean Comaunities
(MTN.GNG/NG11/W/17 and Add.1) {MTN.GN6/NG11/K/26)
The duration of protection shall be at least
10 years froa the date of registration or fros
the first date of coamsercial exploitation.
Nordics India
(MTN.GNG/NG11/W/36) (MTN.GNG/NGI1/H/37)

The tere of protection shall be ten years
froa the date of the first commercial
exploitation or the date of the filing of the
application for registration, if required,
whichever is earlier.

£14/86)
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TABLE VIII: TRADE GECRETS/ACTS CONTRARY

TO HONEST COMMERCIAL PRACTICES

GENERAL

Existing International Standards United States
{MTN.GNG/NG11/W/14/Rev.1)

(14/89)

Australia
(MTH.GNG/NS11/W/35)

(WTN CNE/NE11/4/38)

Proposals related to proprietary inforsation
protection will be submitted at a later stage.
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Japan European Consunities
{MTN.GNG/NG11/W/L7 and Add.1) (MTN.ENG/NG11/W/26)
Nordics India
(MTN.GNG/NGI1/N/36) (MTN.GNG/HG11/W/37)
(164/4%)

Since trade secrets cannot be regarded as
intellectual property, it is beyond the
gandate of the Negotiating Broup to consider
this amatter.

(14790}
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(1) SUBJECT MATTER FOGR PROTECTION

Existing International Standards

United States
(MTN.GNG/NG11/W/14/Rev. 1)

Trade secret protection should be broadly avail-
able and cover iteas such as a2ny forsula, device,
coapilation of information, computer programsme,
pattern, technique or process that is used in
one‘s business or that has actual or potential
econoaic value from not being genarally knowr.
Protection should be accorded both to technical
inforaation, such as technical drawings or
operational specifications, and comemercial
inferaation, such as price or customer lists
or business methods, regardless of whether the
trade secret is in a tangible fors, such as a
machine or written record, or is maintained
without tangible means, for example, by asesory.
(9/11)

Australia
{MTN.ENG/NG11/8/35)

Suitzerland
(MTN.ENG/NG11/W/38)



Japan
{MTN.GNG/NGI1/W/17 and Add.1)

(5/22)

Nordics
{NTN.GNG/NG11/H/36)

Trade and business secrets.
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European Coemunities
MIN.ENG/NG11/K/25)

Trade and business secrets.

India
(MTN.GNG/NG11/W/38)
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(2) RIGHTS CONFERRED

Existing International Standards

Meaber States of the Paris Convention aust
assure to nationals of other seaber States
effective protection against unfair cospeti-
tion. The Paris Convention deeas any act

of coapetition contrary to honest

practices in industrial or comsercial aatters
an act of unfair competition {Article 10bis).

United States
{MTN.GNG/NG11/W/14/Rev.1)

Trade secrets must be protected from actual or
threatened wisappropriation, and the owner
shall be entitled to full coampensation for
gisappropriation. In assessing liability for
sisappropriation invelving use or disclosure
of a trade secret disclosed by aistake or by
one who had misappropriated it, authorities may
take into censideration whether the recipient
has in good faith paid value for the secret or
changed position te his detrizent as a result
of its receipt.

Australia
(MTN.GNG/NG11/W/35)

Switzerland
(MTN.GNG/NB11/K/328)



Japan
(MTN.GNG/NGI1/#/17 and Add.1)

Nordics
{NTN.GNG/NG11/H/36)

Trade and business secrets shall be pro-
tected by law by providing their preprietor
the right to prevent these secrets fros
becoaing available to, or being used by,
others in a sanner contrary to honest
comsercial practices.
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European Cossunities
{MTN.GNG/NGI1/W/26)

Trade and business secrets shall be
protected by law at least by providing their
proprietor the right to prevent these secrets
fros becoaing available to, or being used by,
others in a manner contrary to honest
comsercial practices.

(8/43; B/44)

India
{MTN.GNG/NGL1/W/37)
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{3) TERM OF PROTECTION

Existing International Standards United States
{MTN.GNB/NGI1/8/14/Rev.1)

A trade secret should be protected so long as
it is not public knowledge, general knowledge
in an industry, or completely disclosed by the
results of a use of the trade secret.

Australia
(MTN.GNG/NG11/K/35)

(MTN.GNG/NG15/H/38)
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Japan European Coseunities
(MTN.GNG/NGI1/H/17 and Add.1) {MTN.GNG/NB11/H/26)

Nordics India
(MTN.GNG/NB11/4/36) {MTN ENG/NE11/Y4/37)
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(4) MAINTENANCE OF RIGHT

Existing International Standards

(5) DEFINITION OF MISAPPROPRIATION

Existing International Standards

United States
{MTN.GNG/NG11/W/14/Rev.1)

To maintain legal protection, the owner of a
trade secret say be required to make efforts
reasonable under the circumstances to maintain
such secrecy but need net show that no cne else
possesses the trade secret. Without losing the
requisite secrecy, the owner ®ay coasunicate a
trade secret to eaployees involved in its use,
comaunicate a trade secret to others pledged to
secrecy or aake any other comsunications
required by law or as a condition for marketing.

fustralia
(MTN.GNG/NG11/4/35)

Switzerland
(NTN.GNG/NG11/H/38)

United States
{MTN.GNG/NE11/W/14/Rev.1)

Misappropriation seans the acquisition, dis-
closure or use of trade secret without a
privilege to acquire, disclose or use it.
Misappropriation includes discovery of the
trade secret by iamproper aeans; use or dis-
closure of a trade secret in breach of a
confidence; acquisition of a trade secret froa
a third person with notice that it was a
secret and that the third person sisappro-
priated it; acquisition, disclosure, or use of
a trade secret with notice that its dis-
closure was sade by aistake; or use or
disclosure of a trade secret after receiving
notice that it was disclosed by mistake or by
one who had sisappropriated it.

fustralia
(MTN.GNG/NGL1/H/39)

Switzerland
(MTN.ENG/NG11/W/36)



Japan
(MTN.GNG/NS11/8/17 and Add.!l)

Nordics
(MTN.GNG/NG11/H/36)

Japan
(MTN.GNG/NGI1/K/17 and Add.1)

Nordics
(MTN.GNG/NB11/K/36)
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European Communities
(MTN.GNG/NG11/H/26)

India
(MTH.GNG/NG11/4W/37)

European Cosaunities
(MTN.GNG/NG11/W/26)

India
(MTN.GNG/NG11/W/37)
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£6) CONDITIONS ON GOVERNMENT USE

Existing International Standards United States
(MTN.GNG/NGI1/W/14/Rev. 1}

Trade secrets submitted to governsents shall
not be disclosed or used fer the benefit of
third parties except in cospelling circue-
stances involving major national emergencies
posing an imainent unreasonable risk to health
or the environaent, or to facilitate required
health and safety registrations. Governaent
use or disclosure on the basis of a national
eaergency may only be sade where other reason-
able weans are not available to satisfy the need
for which the governaent seeks to disclosure or
use the trade secret, and the governaent may use
it only for the duration of that emergency.
Governaent use or disclosure to facilitate
required health and safety registrations say
only be aade if the trade secret has not been
subaitted within the previous ten years and
full cospensation is made for the use or dis-
closure. In any case, a governaent shall not
use or disclose a trade secret to an extent
greater than required to achieve one of the
above needs without providing the subeitier
with a reasonable opportunity io oppose the
proposed use or disclosure, including the
opportunity to secure judicial review, or
without providing for the paysent of full
compensation as in the case of personal
property.

Australia
(MTN.GNB/NB11/W/35)

Switerland
{NTN.GNGB/NG11/W/38)
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Japan European Cossunities
(MTN.GNG/NBI1/H/17 and Add.!) (MTN.ENG/NGS1/W/26)
Nordics India

(MTN.ENG/NG11/8/35) {HTN.ENG/NG11/9/37)



