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A. INTYRODUCT 1ON
1. In Its submissicn to the Negotiating group on TRils of 24 May

1888 the Commun!ity has® put forward a [lst of investment measureg which it
conslidere as boing directly trads related and i{n respact of which the Group
should wundesrtake nsgotiations with a view to establighing, whers
appropriate, further provislons which may bs necessary to avold gadverse
effecty on trade. The present submission s designed to complement that
eariier submission In describing In greater detall the Community’s views on
the appllication of existing GATT Articies to TRiNs, on areas where further
provisions &re necessary, Iincluding certalan parametars of a procedural
nature which appear necessary to achleve the objectives of the
negotlations.

2. in the Community's view the discussion and negotiation of
multllateral disciplines within the GATT concerning the use of TRiMs should
be based on two fundamental premises :

) the objective of any such discipline should be the avoidance or
elimination of trade distortions or restrictions caused by TRIXs; and

(i1) these disciplines should, to the largest extent possidble, be dullt on
existing GATT Articles and principles.

3. Negotiations on TRIMs should not call Into question the
sxlstence of national Investmant policles as such. Governments conduct
investment policles with a view to achleving what they conslider as baing
Important economic, industrial, social, cultural and developmant
cojectives. Investsent measures may be an integral part of these policles.
These policles should not be carried out, howevsr, at the expense of other
countries’ legltimete trade Interests. Certain dlsciplines In the use of
Investmant measures are, therefors, necsssary, In order to &void
distortions or restrictions to Internstions! trade. However, governmerit
incentives, Inciuding subsidlies, are bsing addressed in the Negotiating
Group on Subslidlies; such incentives are, therofors, not the subject of the
current negotiations on TRIiMs.

Any Investment measurss can have soms (mpact on trade. Investment maasures
do, however, Giffer in respsct of the Intensity with which they affect
trade flows. Thsre ars, as polnted out In the Cosmunity’s previous
subaissions., thoss investment measures which are direct!y trade relatad In
that thay directly regulate Impcrts and exports of an investor. Other
Investaant measures can have & more Indirect offact on trade flowa. Tha

Community suggests, thersfore, that the type of cdliscipline imposed should
vary according to the type of investmant measure In question.
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4, The core of any GATT agresment related to TRIMz should in the
Community's visw consist of two elemonts. Flrst, the digcipllnes concerning
the trade distorting or restrictive effects of thoss Investmont measurss
which the Community has described In Ita previous submisaion ags belng
directly trada relatad. Second, ths disciniines concerning trade diatorting
and reatrictive affects caused by any other investment maasures.

B. DISCIPLINES REGARDING THE EFFECTS OF DIRECTLY TRADE RELATED
INVESTMENT MEASURES

s. The charactaeristic featurs of dirsctly trade related
Iinvestment measures 33 compared to other Invesiment measuret i3 the fact
that thelr effect on trade Iz not Inclidgental, but direct and Intenticnal.
In regulating the trading patterns of the investcr they &re so intimately
linked to trede that It appsarec to be practically Impossible to eliminate
thelr adverse trade effacts without prohiblting cor eliminating the msasures
in questlon.

Whore the trade distortions and restrictions caused by such mersures are
adequately addressed by existing GATT Articlss, It decss not seam necessary
tc elaborate further provisiona. This would in principle also apply where
the GATT provides for exceptions to gensral rules, such as in Articles
Xi:2, XX, XXl or Xit, XV or Xv{l1:C. Ths Community has proposed In other
Negotlating Groups that some of these Artlcles bs strengthened. It is not
suggssting to reduce the scope of thase excsptions becsuse trads
distortions or restrictions are caused by TRIMs and not by other typss cf
trade poilcy measures. Where, however, certain of thess Articles are
subject to raview In the GATT, account wiil have to be taken of ths results
of this review.

Whare, on the other hand, such TRiMs are causing trade distorsions cor
restrictions not adsquately dsalt with by existing GATT Articles, further
provisions yould be necessary with a view to avolding such adverse effecto
on trade.

6. The - following paragraphs set out ths Community's views
concerning the appilication of existing GATT Articles with regard to the
trade distorting or restrictive effacts of these investment measures.

(1 Local content regquiremants

As conflirmed by the FIRA panel, a requirement to purchase goods of local
origin in preference to Imported goods, or to purchase Qoods from local
sources dlscriminetes against Imported products and is coatrary to the
national treatment principle of the GATT as set out In Article (!li
paragraph 4 thereof.



MTN.GNG/NG12/W/22
Page 4

Howsver, the natlonal treatment principle only requires that Imported
producte shall be accorded treatment no lees favourabls than that accorded
to like products of natlonal origin. It thus calie for effectlve egquality
of opportunities for !mported productes in respact of the appiication of
laws, reguistions ard requirements affacting thelr Internal sale, offering
for sale, purchase, distribution or use. Conssquentily 2 requiroment which
would stipulate that goods should be purchagsed on a competitive price,
qual!ty and dellvery basle, without the reguirement cf a specific origin of
these gcods, would appsar to bs In conformity with the national treatmant
principls.

() Manufacturing recuirements

A requirement to manufacture goods locally with the purpose of gsubstituting
such goods for importsd goods in the context of a company ‘s production or
s2les has the same offect as a requlirement to purchase goods of local
origin (see above) and should thersfore be subject to equivalent
disclplines.

(111} Domestic sales reqguirements

A domestic sales requirament restirlicts the investor’s freedom to axport his
products. !t constlitutes zan export restriction and appears to be contrary
to Article Xi:1 of the GATT. Glven Its trade restrictive asffect, such
requiremsnt should In any case be subject to equivalent discipiines.

Kowever , whare such & requirement lg Imposed to prevent or retleve critical
ehortages of products essential to the exporting party, the excsption of
Article Xl:2(a) couid apply.

(lv) Trade balancing reguirements

A trade balancing requirement !imits the Imports of the Investor to an
amount which Is establlighed according to the campany's export performancs.
1t constlitutes an import restriction and appears to be contrary to Article
X1:1 of the GATT. Given Its trade restrictive esffect, such requirement
shou!d In any case be subject to equivalent discipiines.

(v2 Exchange restrictions

An exchangs restriction limits the Inveator’'s access to foreign exchange
snd thus his cepacity to Import, elther In absolute terms or in refgtion to
his export earnings. It conatitutes an Import restriction and appears to be
contrary to Article Xi:1 of the GATT, uniess [t can be juztified by
reference to Articles Xli and XV of the GATT. Glven their trade restrictive
effect, such sichange restrictions should In any case be subject to
equivalent disciplines.
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(vi) Procuct mandating regulrements

A product mandate requirement llmits the abllity of the Investor to export
specific products from other countries Inciuding his home country. It
constitutes an export restriction and appears to be contrary to Artlcle
Xl:1 of the GATT. Gliven Its trade restrictive effect, such requirement
should In any cese be 3ubjact to egqulvalant discliplines:

(vil) Manufgcturing limitations with regard to components

Manufecturing iimitations concerning components of the final preduct, In
order to be operaticnglly relevant, would have to be linked to s
restrictlion of the Importation of such components, and this would be
contrary to Article Xli:1 of ths GATT.

(viit) Export performenca requiremants

Export performance requiramants obligs the Investor to ezport Irrespective
of the competitiveness of his products. While It should not be exciuded,
therefore, that export performancs requirements are sovered by Article
XVit:1(c) of tha GATT, In that they prevent an investor froa acting In
accordance wlth commercla! consliderations, this Interpretation g not
uncontroversizi. Indeed, the panol examining the FiRA~-Case reachsd the
opposite concluslion,

Export performancs requirements distort and may aiso restrict trade. Whare
en [nvestor produces & product which (s compstitive on export markets he
will quite naturally explolt thess competitive opportunities and export.
Thers is no nsed for an export requirement. Obilging an investor to export
uncompetitive products at competitive prices to third markets will, on the
other hand, often (ead to distortions In thess markets by displacing more
competitive szports from othar countries or saies of the domestic¢ producers
in these markets, thus causing injury to industriss in othar countries. In
the Community‘s view, an agreement related tc TRiIMs should include
provisions which would eliminate these digtortions.

Although it can be argued that (having regard to exlisting GATT Articles,
and In particular Articie Vi) export performance requiremsnts the effects
of which cause or threaten to cause materliai Injury to the Industry of a
contracting party or materially retard the establiishment of a domsstic
Industry, are contrary to GATT oblligations, ths Community consliders that an
Agreement on TRIMe shouid establish an explicit dlieclpline which would
oblige signatories to forego the use of export psrformance requirements.

c. DISCIPLINES REGARDING THE EFFECTS OF OTHER INVESTMENT MEASURES

7. inveetment measures othser than those llisted In section 8,
paragraph 8 do not have the same dirsct Impact on trade. Although they are
Ilkely to have some effect on trade, just zs every direct Investment hae
such effects, these measurea are not prohibited per ss by exlsting QATT
Articles, nor shouid they bs prohiblted In the framework of the current



negotiations. It Is, howaver, perfectiy possible that these wmeasures
dlstort or restrict trade and thus cause Injury to a third party, de It the
foreign Investor ‘s home country or a third country..

A GATT agreemsant relfated to TRIMs should take account of this fact.
Signatories of such an ggreemsnt should, therefore, undertzke g com=itmant
to avold causing such trade distorting or restrictive effects on trade
through the use of [nvestment measures.

it is only by estabilshing a general discipline concerning ths avoldance of
trade restriction and distortion that the risk of circumventicn of the
etrict GATT disciplines concerning the measuras !lsted under point & above
can be substantially reduced. Such a general obilgation, the respect of
witich wou!d be subject to International szurve!llance through appropriate
natiflcation, consultation and dispute settiement proceedings, would aiso
mske It more difficult to app!y trade distorting and restrictive investsent
mexsures dasignad to achleve the objectives of the directly trade-related
msasures enumarated In Section B through the use of alternative forruiae.

The Community considers that [t would be appropriate to transpose the
general commitment to avold causing trade dlstorting or restrictive effects
into more operational terms by refersnce to the foliowing trade policy
concepts used dby the GATT :

(1) Signatories should avold caualng through the use of Investmant
peasures nulllfication or Impalrment of any bensfit accruing directly
or indirectiy to another signatory under the General Agreement.

This concept, taken from Artjcle XXill of the GATT, wottld Include, for
sxample, bsneflts of tariff concessions bound under Articie 1l of the GATT.

(i1) Signatoriess should avold causing through the use of Invesimant
msasures serlious prejudice to the Interests of another signatory.
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The notion of serious prejudice to the Interests of another signatory would
appesar to be appropriate to cover those cases where Investmant measures ¢o
significant harm to the trade of & signatory but where there Is no
nulllfication or Impalrment of benefits under the Agreemant. Such prejudice
could result, for example, from Investmant msasures which have the effect
of displacing the exports of ilka products of anothsr signatory from a
third country markat, of displacing or Impeding tha imports of |Ilke
products into the market of the country having adopted the measurs, or of
causing injury to an industry In the domestic market of the Importing
slgnatory.

0. GENERAL CONSIDERATIONS WITH REGARD TO DISCIPLINES

8. Since Investment measures have the same trade distorting or
rastrictive effects, Irrespective of whether they are appllied to foreign
direct Investment or domestic Investmant, the above considerations also
apply with regard to measures appllied to domestic investors. For exampls,
ioca! content reguliresments Infrings upon the nationtl treatasnt principle
even where It s a domestic investor who Is obliged to buy products of
local origin; a manufacturing requirement Is as restrictive on lmports If
applled to a domestic firm as It 13 when applled to a forelgn-owmed firm.
It follows, that & GATT Agreement raslated to TRiMs should apply to all
investment mesasuroes, not only those appliled to foreign investors.

9. Particlipants should apply Investment measures which ars
subject to sxisting GATY disciplines or to disciplines to be agresd upon !n
these negotliations on & non-discriminatory bzsslis. They should not
discriminate batween national Iinvestors and Investors of forelgn origin,
nor betwesn forelgn investors of different national origin. This latter
aspect ls of particular relevance where investment measures by their very
nature are only applicsdtle to forelgn Investors (e.g. local equity or
transfer of technology requirements).

10. The applilication of existing GATT disciplines Is unconditional
end not subject to the agresment of the private opsrators concernad. An
import quota remalns contrary to Articie Xi:1 even where ail the ixporters
have agreed to Its Introductlion. Likewise, a TRIM which oontravenes
exlisting GATT Articles cannot Dde Justifled by the agreement of the
investor.

This ganaral principle, that GATT rules cannot bs derogated from with the
consent of private partlies but only If Contracting Parties agres, roaaing
valld even where a govarnment his extended an investment Incentive tc the
Investor under the condlition that he undertakes to observe certaln
performance regquirements. Such incentive does In ne way eliminate the trade
diatorting or restrictive effects of the performance requirement concernad.
Consequently, trade distorting or restrictive requirements cannot bde
{feglitlaised by the fact that a government has “paid® for the Investor's
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commitment to conduct trade In a particular way, or that [t wgs the
tnvestor who had taken the Inftiative and requested the incentlive, offering
at the same time commitments which would fail into the catagory of TRiMs.

Lo

11. Investment policles are often declided upon, and {(nvestmant
maasures are often taken at sub-federal, state, provinclal or local level.
" Intarnational rulea governing the use of such meavures would, therefore.
only be effective to the extent that they are fuliy respected by all
authoritiee responsidie for Investment policlies, Including those at
subnational! level. Consaquently the obligations assumed by signatories of a
GATT Agreoment on TRiMs should cover the actions of ai! public authorities,
and signatoriss should be held responsible for the full implementation of
the Agreement by sny authority In thelr tarritory. o

E. TRANSPARENCY

12. Transparency is an !mportant eiement to ensure the respect of
any eagrooment - reisgted to TRIMs. The Community has pointed out In its
previous submigelon, that the dirsctly trade related investment messures
“are nothing eise than trade pollicy measures linked, Indlvidually or
generally, to thse authorlization of the establishmsnt, expansion or
continuad operation of an Investment,® but that unlike most other trade
pollcy measures “they are not applied at the border but addressed directly
to the Individual Investor.® Thig entalls an Intrinsic lack of transparency
since any reduction of Imports cannot be easlily ascertained to ba the
rosult of govarnmsnt Impossd Import restrictions. .This lack of transparency .
Is further emphasized by the fact that forelgn Investors will only rarely
complalin to thelr homs governments after having made thelr arrangements
with the host country, and that overall trade balances are of little
concern to tham. Domastic Investors, to tha extent thay are affected by
TRiMs, 2are evan less llkely to complain.

13. ' The GATT provides In Articie X:1 for a certaln, but
lasufficient, degres of transparency. It stipufates thit °‘lavs,
regulatione, Judicla! dscisions and acministrative rulings of generai
applicetion, mace effective by any contracting party, pertzining to ...
requirenents, restrictions or prohidbitions on Imports or exports or on the
trangfer of paymants therefors, ... shall be published promptly and In such
& manner as to enadble governments and traders to beccme acquainted with
them® (emphasis added). This obligation sppears to bs appllicable only to
those I[nvestment meszsures which are directly trads related. koreover,
investment messures are¢ often taken on an ad hoc basis or are discrationary
declislons adopted by the guthorlities on the dasis of a more or less wids
engbling clause In ths naticnat fegislation. .

14. The Commsunity conslders, therefore, that thers shouid o8 an
obligation of signatorios to notify the GATT of thoss investment measures
which are susceptible of having a significant impact on trade in that they
operats directiy or Indirectly to Increase or to reducs exports of any
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product from or reduce Imports of any preduct Into' thelr territory.
Signatoriss should alao have the opportunity to wmake a wxritten requast for
informatlion on the nature and sxtent of any Iinvestment maasure introduced
or maintained which ls susceptibie of having such effects.

L

F. CONSULTAT ION

1S. it has been rightly polinted out that Articlea XXil:1 and
XXill:1 of the GATT can appiy with ragard to {nvestment measures where
these measures distort or restrict trade.

It. would bO appropriate to be more specific (n relation to Investmsnt
maasures with a view, on the ona hand, to arriving expeditiousiy at a
clarification of the sltuation gnd a mutually acceptable solution, thus
reducing the perlod of uncertainty for the Investor, and, on the other
hend, excluding frivolous requests for consultations. Bearing in mind this
twofold objective, consuiltationa should be entered Into as aqulckly as
possible where & signatory has reason to belleve that another signatory has
introducsed or maintaina an Investment measure which causes nultllfication
or Impalrmant of bonefits accruing to it under the Gensral Agreement, or
serious prejudice to Its trade.

Such a request for consultation should include a statemsnt of avalizble
avidence with regard to the oxistance and nature of the investment measure
in question and the advarse effects on the Iintsrests of the requesting
signatory.

Where It s established In the courss of thess consultations that the
Investmant measurs In question has any of the effects set out in paragraph
7 abovs, the party which has Introduced ths measure would bs sxpected to
ramedy the situation, preferably by revokling or modifying the measure &0 a2
to eliminate the restrictive or distorting trade effects. Any such
remedial action should be implemanted without causing discrimination among
signatories of the agreement.

G. DISPUTE SETTLEMENT

16. since such consultations do not always result in a mutugily
acceptable solutlon, signatories might have te resort to GATT dispute
settloment procedures whichk ultimately could Iimply the withdrawal of
concessions of the suspension of other obligations undar the Gsneral
Agreemsont.
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H. DEVELOP ING COUNTRIES

17. The Community considers deslirable that In principie the sama
disciplines be accepted by all participants Irrespective of their leve! of
deveiopment. It recognizes, however, that deveioping countries consider
that their lnvestment policles are of particular relevance for tha
achievement of their economic, soclal and technological dovelopmant
objectives. Although the disciplines set out above do not call (ntc
question thess Investment poilcles as such, and Jay down rules oniy with
regard to the trads distorting and restrictive effacts of partlcular
invastmsnt masgures, the Community {s ready to consider the possidliity of
ressonably defined speclal transitional provislons, except for those
developing countrlies which have reached 3 high level of Intsrnational
competitivensss. They would aliow developing countries tc adjust thelr
investmant potlicles accordingly, and to cope with possible structural
adjusiment.



