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1. The Committee on Subsidies and Countervailing Measures met on
3 March 1982. The participation in the meeting was limited to the Signatories
only.

2. The purpose of this meeting was to examine the status of notifications of
subsidies required under Article XVI:)1 of the General Agreement. The
delegation of the European Comumunity had requested that the Committee
consider, at this meeting, a matter connected with the interpretation to be
given to Article 9 of the Agreement. The EC request had been circulated in
document SCM/Spec/1O. Another document relevant to this item was a
communication from the United States circulated in SC'N/Spec/8. Tbe Committee
agreed to address this question once it had completed its discussion on
notifications under Article XVI. The Committee's attention was also drawn to
a request by the United States to initiate conciliation under Article 17:1
(SCM/Spec/Il).

3. The representative of Chile raised a point of order. tie wished to have
an explanation why the participation in the meeting was limited to the
Signatories. He recalled that when this meeting had been decided by the
Committee, the Chairman had replied to a question from the observer from
Argentina stating that the meeting would be open to observers as well. He was
very disappointed to see that the participation was restricted to the
Signatories only. He did not see any substantive reason for this limitation
in terms of consideration of notifications pursuant to Article XVI:1.
Therefore he considered that this item should not be dealt with at this
meeting but postponed to another session of the Committee with the
participation of observers.

4. The Chairman thanked the Chilean representative for having expressed the
interest of observers. As already agreed, the notifications would be examined
in detail with observers present. The subject under discussion at the current
meeting, however, was examination not of notifications but of the status of
notifications, and in particular a review by Signatories of problems that
could arise in connexion with the preparation of notifications.

5. The representative of Chile said that if the Committee was only to
consider the state of notifications under Article XVI:). and not to carry out
an in-depth examination of notifications, then it was something he could take
note of. However he wished to point out that the Committee had never decided
to have such a restricted session on this subject. He wondered whether
examination of the state of notifications was really a confidential subject.
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He saw only two instances where a matter could be considered as confidential.
Firstly if a matt er was brought by a delegation which requested
confidentia lity, secondly, in any dispute settlement case. For these reasons
he could not agree with the Chairman's explanations and did not see ant
justification eou this meeting being restricted. Consequently he wantEd to
insist that this meeting should be open to observers even if the subject "a"
the status of nocifications.

6. sthe Chairman said that even if the status of notications was not a
confidential subject, several delegations might wish to discuss the reasons
why the current situation was not satisfactory. Such a discussion was perhaps
more opens and more conclusive if it took place- at least in the initial stage,
between Signatories without observers being present. That would not prevent
the Chilean representative or observers from raising any problems they might
have regarding the status of notifications and ;.heir content at the meeting
concerned with the substance of notifications.

7. The representative of Chile said that he disagreed totally with the
Chairman's assessment of the situation. The examination of this point did not
require a restricted meeting. Secondly he wanted to emphasize that normally,
If a decision as to the character of a meeting had to be taken, there had
always been consultations with Signatories. The present problem could have
been clarified and resolved if Signatories had been consulted prior to the
meeting. In no case had his delegation been consulted on this problem. tie
wanted to stress that in the future such a procedure should not be repeated.

8. The representative of Yugoslavia supported the view expressed by the
Chilean representative. Article XVI of the General Agreement constituted an
obligation for all contracting parties. That was an additional reason not to
limit participation to Signatories only during the discussion on
notifications.

9. The representative of the United States associated himself with the views
expressed by the representatives of Chile and Yugoslavia, that the iweeting to
discuss notifications under Article XVI:1 of the General Agreement should not
have been limited to Signatories only. He hoped that in the future any
discussion of this type would be open to observers as well. The
representative of Finland recalled that at the previous meeting of thu
Committee he had raised a question concerning the status of observers and said
that Signatories might have some interest in posing certain questions to
observers interested in participating in such a discussion. As obligations
under Article XVI:1 was applicable to all contracting parties he would prefer
to have this meeting open to observers as well. However, as the meeting had
been convened, to his regret, without observers he thought that there was no
use in prolonging the discussion but the Committee should concentrate on the
substance of the matter.

10. Before opening the discussions, the Chairman referred briefly to past
developments regarding notifications. At practically all its meetings the
Committee had examined the unsatisfactory status of notifications under
Article XVI:1. At its meeting in April 1981, there had been agreement that
the Signatories would communicate their replies to document L/510O
sufficiently in advance so that at the October 1981 meeting the Committee
could examine the questionnaire on subsidies as well as qualitative aspects of
replies to it (SCM/M/6, paragraph 15). On 21 September 1981, the acting
Chairman had circulated an aide-memoire (SCM/8) remaining the Signatories ox
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on a complementary notification -Aiich would cover measures of general
application and those related to industry. This effort was being made with
the expectation that other Signatories would act accordingly.

14. The representative of Canada agreed with the previous speaker that in the
past the quality and quantity of notifications under Article XVI:1 had been
sadly lacking. A few factors might have contributed to such a state of
affairs. Firstly, the lack of the injury test by a major contracting party
prior to the negotiation of the Subsidy Code. There was also a feeling by
many authorities that information relating to the subsidy programmes were
available to people interested in such programmes and affected by them. There
were also problems with respect to the complexity of the questionnaire. As
well, in many countries there were difficult domestic circumstances and there
was a feeling that by making a full and detailed listing of all government
assistance programmes countries would, in some sense, incriminate themselves.
The entry into force of the Subsidy Code had removed some of these
difficulties. The Code had also provided for some new procedures relating to
notification of subsidies. It was the view of his authorities that
Article XVI:1 of the General Agreement still contained the central obligation
to notify subsidies on Signatories to the Code. The provisions of Article 7
were supplementary and he agreed with the US representative that Signatories
should not contemplate a reorientation, as suggested by the representative of
the European Community, of the central obligation in Article XVI:1. Article 7
of the Code was not an alternative to this obligation. Canada had submitted a
list of industrial subsidy programmes currently in existence. This list was
an addition to L/5102/Add.10. This had been done in the interest of
transparency which was the chief objective the Committee should be pursuing.
He also agreed that there was another objective, namely enforcing a certain
discipline in the use of domestic subsidy programmes so that governments would
take into account the effects that such subsidies may have in the field of
international trade. Signatories should make as complete a listing as
possible of all their subsidy programmes, both in the agricultural and
industrial areas through a very simple notification procedure. Such
notifications should give a brief description of a subsidy, of the sectors
affected and the latest annual allocations made under such programmes. The
information which the questionnaire attempted to elucidate was, in many cases,
difficult or impossible to provide. This should not, however, deter
Signatories from making at least a simple notification as he had outlined.
Although some Signatories might take the position that it was sufficient to
publish details of government assistance programmes in their domestic
publications he did not consider that such a measure was sufficient to serve
the objective of transparency at the international level.

15. The representative of Chile said that there were two main fields of equal
importance. One of them concerned the fact that there were Signatories who
had not fulfilled their notification obligations. These Signatories should
explain why they had not complied with this obligation and tell the Committee
how they intended to proceed in the future. In this respect he noted that the
member States of the European Community, all of whom had accepted the Code,
had not, with one exception, made any notification. These States had, even
within the Community, the competence to grant subsidies other than those which
were administered by the EEC and therefore they were obliged to notify these
subsidies under Article XVI:1. The second field was that of the quality of
notifications. If there were difficulties with the questionnaire it might be
necessary to review it and possibly prepare a revised, improved version, on
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the basis of notifications submitted so far. Referring to the document SCM/17
he said that he shared the comments of previous speakers concerning the
reorientation suggested by the representative of the Community and the
reference to Article 7. As to the transparency in the EEC he thought that it
was important to have a list of subsidy programmes planned or in operation not
only at the Community level but also in member States, together with funds
allocated to individual programmes. He would agree that in some cases it was
difficult to estimate the effects of some programmes as requested by the
questionnaire. However such a list would constitute a minimum of information
and would enable interested Signatories to request, if necessary, additional
information on specific programmes. As to paragraph 5 of SCM/17 he wished to
reserve his position with respect to export credits and revert to this
question at a subsequent meeting of the Committee.

16. The representative of Sweden said that his authorities applied a number
of domestic aid programmes for the promotion of social, regional, labour
market and economic policy objectives. These programmes were already widely
known by the trading partners of Sweden. As regards the types of these
subsidy programmes he believed that they were not operated in such a way as to
increase exports or reduce imports to an extent which would justify
notification under Article XVI:1. However he wished to concur with the view
expressed by the representative of Finland that it was necessary for the
Committee to have a factual basis for its work and therefore his authorities
were willing to contribute to this objective and if there was a consensus that
a broader notification procedure should be adopted, they would add to the
present notification such subsidy programmes.

17. The representative of Switzerland said that the situation with respect to
notifications was not yet satisfactory, but had certainly improved since the
last meeting of the Committee. He wanted to urge those Signatories who had
not met their obligation to do so without further delay. With respect to
coverage only very few Signatories had submitted full notifications, but it
was encouraging that some others had promised to notify industrial subsidies
in the near future, As to document SCM/17 submitted by the European Community
he welcomed the effort to contribute to the important question concerning the
notification procedure. He took note of the statement by the European
Community that its contribution was of a preliminary character only and he
considered it as an invitation to reflect on the issues raised in the
document. Among these issues were difficulties such as estimating direct and
indirect trade effects, when quite often the only possibility was to rely on
rough estimates. He was concerned about the statement in paragraph 2 that
transparency had been assured by domestic publications. Such an approach was
not consistent with the requirements of Article XVI:1 and would weaken the
transparency. On the same line of thinking he considered that paragraphs 4
and 5 also required very careful consideration and he would like the Committee
to come back to several issues raised in this document.

18. The representative of Australia said that he was also concerned with the
lack of notifications and the quality of some which had been received. Some
of the deficiencies were largely in the area of the extent and the effect of
subsidies. One of the reasons evoked in this respect was difficulty in
ascertaining such extent and effect, another was said to be an unwillingness
to incriminate oneself and a reference had also been made to the subjective
nature of a subsidy notification. It was true that there was a grey area in
which some factors were difficult to measure. The fact remained however, that
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if the Committee were to be able to use the notifications they had to be as
complete as possible, and in the grey area at least an indication of the
programmes - and if necessary with relevant comments by the notifying party -
should be provided. He could not agree with the argument that notifying
certain measures, in respect of which there were some doubts as to whether
they fell within the scope of Article XVI, would be self-incriminating. Some
Signatories had always notified such measures and it had never led to any
adverse effect on their national programmes nor to challenges or
embarrassment. The question of subjectivity was a problem of considerable
concern because if such an argument was used, one could always rationalise
oneself out of an obligation. The basic fact was that there was an obligation
under Article XVI:1 to notify. The wording of Article XVI:1 did not leave a
great amount of room for subjective thinking. Referring to SCM/17 he said
that the "transparency" referred to by the European Community representative
as described in paragraph 2 did not exist until such time as appropriate
notifications were made in the GATT context. This Committee, not having
details of the programmes which the EC representative had referred to, was not
in a position to conduct its work. As to paragraph 3 he thought that its
second part provided so much subjectivity that it would totally nullify any
obligation to notify under Article XVI:1. He could not agree that it was up
to a contracting party to provide for itself as much room to escape or
manoeuvre as was provided in paragraph 3 of SCM/17. Apart from an expression
of astonishment he refrained from commenting on the EC view that it did not
operate any subsidy scheme which was worth notifying under Article XVI:1 as
the thought made his hair stand on end. Finally he wanted to stress that
there was an obligation on all contracting parties to notify under XVI:1 and
those contracting parties included member States of the Community which
operated subsidy programmes financed from their national budgets.

19. The representative of India said that it was a fact that notifications
had not been forthcoming and that the fact that some contracting parties had
started to submit full notifications should encourage other Signatories to
notify accordingly. His authorities had been seriously examining this matter
and these notifications would certainly facilitate this examination.

20. The representative of Norway wondered whether one should differentiate
between Signatoriesand other contracting parties but he recognized that there
were good reasons to expect that Signatories would respect their obligations
under Article XVI:1 more strictly than others. Therefore the Committee should
reach an understanding that all Signatories would notify their subsidy
programmes and to agree on the scope and procedure for these notifications.
As to the notification of industrial subsidy programmes he had no reason to
believe that his authorities would not follow the guidelines that the
Committee might agree upon in this respect.

21. The representative of New Zealand said he agreed with the interpretation
presented by the representative of Canada. He also wished to associate
himself with the remark made by the representative of Chile as to what would
constitute a minimum in order to meet one's obligations under Article XVI. He
considered this discussion extremely helpful and believed that it would help
his authorities to focus more precisely on their obligations under
Article XVI:1. The representative of Brazil said that his authorities might
have some difficulties in answering certain questions in the questionnaire and
he wanted to reserve his delegation's position on this aspect. He noted that
not only his authorities but also many developed countries, such as
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New Zealand, France and other European countries had not submitted
notifications. On the contrary only four countries had made full
notifications. He would like to have more clarification as to the scope of
notifications and he considered that if the above-mentioned countries had
fulfilled their obligations under Article XVI:1 it would have constituted an
important encouragement for developing countries to notify. He concluded by
saying that he acknowledged obligations resulting from Article XVI:1 and gave
them his full support.

22. The Chairman said that the Committee seemed to have moved on to the
second part of the discussion, regarding the reasons preventing certain
signatories from notifying. What were those reasons for not contributing to
achieve transparency which had been recognized as necessary by all speakers?

23. The representative of Uruguay said that the statements made so far had
disturbed him because since the Code had entered into force certain doubts had
not been dispersed. The fact that only thirteen countries had submitted their
notifications indicated that obligations under the Code were not fulfilled in
a way that would encourage other countries to join. It seemed that those who
wanted to participate in the notification exercise provided some information
while those who did not want to participate did not provide any. He believed
that the objective was a good one but he thought that the discussion should
not only cover the consideration of each notification but it should also
determine what goals were to be achieved as the final result. As there were
no contributions from at least sixty contracting parties it was difficult to
imagine what interest a country would have in signing a Code which involved
obligations, while those who really applied subsidies were not going to notify
anything whatsoever. If only some contracting parties notified their
subsidies it would not be possible to have an idea of the consequences
subsidies had on international trade.

24. The representative of Canada referred to the second question originally
asked by the Chairman why some Signatories, and among them developing
Signatories who had made commitments concerning export subsidies, had not
notified these practices under Article XVI:1. He wanted to urge all
Signatories who had export subsidies to notify them in accordance with
Article XVI:1. In particular he wanted to ask whether the US government
intended to notify the DISC as a subsidy within the meaning of Article XVI:1
and whether the US representative could describe what had been done to date or
was planned to bring the DISC in conformity with the Code within a reasonable
period of time in accordance with note 2 to Annex I of the Code.

25. The representative of Korea said that his authorities would be able to
submit its notification of subsidies in the near future. The representative
of Uruguay said that one of the difficulties which prevented countries from
notifying their subsidies was that if a country notified them, it would find
itself in a position of inferiority with regard to those countries which had
not notified anything. For these reasons many countries waited to see what
other countries would do and this created a vicious circle. The
representative of Pakistan said that some developing countries had a genuine
motive to wait and see how the notification procedure would work. This was
also the case of his country. Subsidy programmes operated by his authorities
were published in domestic publications and therefore there was some
transparency in this respect.
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26. The representative of Chile said that he could not agree with those who
had expressed the view that since some countries had not notified, others felt
that they should not notify either, or that because difficulties inherent fin
the procedures had not been resolved, they could suspend their obligations.
These obligations resulted not so much from the Code but from the General
Agreement and should have been fulfilled a long time ago. For the credibility
of the Committee and the future operation of the Code it was very important
that all Signatories notified their subsidies as quickly as possible,
irrespective of whether they were developed or developing countries. Once all
material for an in-depth examination of notifications was available, the
Committee would be in a much better position to determine difficulties and
problems and to decide whether any changes to the questionnaire were
necessary.

27. The representative of the Community said that the Community's
contribution reproduced in document SCM/17 had shown that there were several
concrete problems in the area of subsidy notifications. It had in no way been
the intention of the Community and its member States to evade any obligations
under Article XVI. But they had wished to draw the Committee's attention to
those problems. The Chilean representative had rightly pointed out that all
countries, including developing countries, were concerned and should carry out
their obligations under Article XVI, and that it was not a proper approach to
decline to notify until such time as others did so. He noted the question put
by Canada to the United States regarding the DISC, and reserved the right to
revert to it at an appropriate moment.

28. The representative of the United States said that the questionnaire used
for Article XVI:1 notifications did present certain problems for certain types
of programmes but in some of the notifications submitted so far there had been
a flexible approach to the questions asked in the questionnaire. Therefore if
a Signatory found that it could not adequately answer a particular point in
the questionnaire it could at least -indicate that such a question did not
apply or was impossible to answer.

29. The representative of Finland said that it would be difficult to go into
detail in respect of the questionnaire in a situation when it was not known
what kind of notifications would be coming from a number of Signatories. He
wanted, however, to remark that the information required under part II.A of
the questionnaire was something which could very seldom be quantified exactly.
The way to avoid difficulties resulting from this situation was rather to
adopt a flexible approach, as suggested by the representative of the
United States, than not to notify at all. This part of the questionnaire was
certainly eligible for consideration in the future.

30. The Chairman said that the discussion had revealed some concurrence on
several points that seemed to him fundamental. The first was that the
Article XVI:1 obligation was fully recognized and confirmed by all contracting
parties and in particular to the Signatories. In that connexion, at the 13th
Session of the CONTRACTING PARTIES the Chairman had stated that all
contracting partl:es should furnish information on the subsidies they applied
even if in their view those subsidies were not within the purview of
Article XVI:1. That was a very extensive interpretation of the Article XVI:1
obligation but it had never been challenged. In his view, the Code had not
changed that obligation in any way. Secondly, all speakers had underlined the
need for transparency. Everyone had recognized the usefulness, even the
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absolute need in the present situation, to take the Article XVI:1 obligation
very seriously. Thirdly, some delegations had had misgivings about the
incrimination effect of notifications. Yet if one acknowledged transparency
as such as having some virtue, there was no reason to fear any effect of
automatic incrimination, and consequently that should not prevent the
Signatories from fulfilling their obligations. Fourthly, in certain cases the
questionnaire involved some practical problems. One might wonder whether the
shortcomings of the questionnaire should not be remedied at an appropriate
moment. For the time being the most reasonable approach seemed to be to show
some flexibility as to use of the questionnaire, and as to replies to its
second part in particular. In addition, however, certain contradictions had
emerged in the discussion. Some delegations had stated that notifications
were not necessary because transparency was already assured through official
publications. That conclusion was disputable, however: when a measure was
published at national level it was contradictory to claim that notification at
multilateral level was superfluous or even impossible. Secondly, reference
had been made to the possibility under the Code of requesting and obtaining
additional information that could make notification unnecessary. In that
connexion the Chairman drew the Committee's attention to the risks inherent in
any bilateralization of information which would not correspond to the
transparency sought. Lastly, the problem of subjectivity of notifications had
also been underlined. In that connexion the Committee should start from the
premise that a determination as to whether or not a measure was within the
purview of Article XVI:1 should not be made unilaterally, and in case of doubt
one should opt for notifying rather than refraining. If in the light of the
discussion agreement. could be reached on that approach, one would have
attained some mutual encouragement to improve and supplement the notifications
still lacking.

31. For the Committee's future work, the Chairman proposed that the
Signatories should renew their efforts to present or complete their
notifications as soon as possible. Once the first set of full notifications
had been presented, the Committee could examine the questionnaire and its
shortcomings. To be successful in that task the Signatories should not adopt
a "wait and see" attitude but should complete what was already under way. The
Committee should also set a new and definitive deadline for the submission of
notifications.

32. The representative of the United States said that he agreed with the
Chairman's proposal but wanted to make an additional suggestion as to the
time-period. As the Committee was going to meet at the end of April the
question of notifications should be carried over to that meeting as an agenda
item and during the intervening period the Signatories should make an effort,
either to complete notifications already made or to submit new notifications.
At that meeting the Committee should also examine the substance of
notifications. If any Signatory considered at that time that adequate
notifications had not been received he could bring the matter to the attention
of the Committee in accordance with Article 7:3.

33. The Chairman took note of the United States proposal. Signatories should
make every effort to present or complete their notifications sufficiently
early so that at its April meeting the Committee could examine them and revert
to the matters discussed at the current meeting. It tias so decided.



SCM/M/Spec/2
Page 11

34. The representative of Canada wished to know when he would receive an
answer to the question he had asked the US delegation concerning DISC. The
representative of the United States said that he would reply at the next
meeting when the Committee would examine the substance of notifications. The
representative of Canada said he hoped that the representative of the
United States would be able not only to provide the answer to his specific
questions but he would also, in the spirit of the discussion held at this
meeting, and in accordance with the decision just taken, come forward with a
notification of the DISC.

35. Following a previous arrangement, the Committee proceeded, at the end of
its morning session, with the election of a new Chairman. The
Acting Chairman, Mr. B. Eberhard thanked members of the Committee for their
co-operation and the advice he had enjoyed in the performance of his duties.
The Committee elected Mr. Mishihiko Ikeda (Japan) as its new Chairman.

Chairman: (p.m.) Mr. M. Ikeda (Japan)

36. The Chairman said that after extensive consultations he felt authorized
to propose Mr. Vasconcellos of Brazil as the Vice-Chairman of the Committee.
The Committee accepted this nomination. The Chairman said that in performing
his duties he would have only two guidelines: the letter and spirit of the
Agreement and the will and wish of the Committee. He also hoped for the
co-operation of Signatories and of the secretariat in performing his duties.

37. On behalf of the Committee the Chairman expressed sincere thanks and
appreciation to the former Chairman, Mr. Eberhard. He said that Mr. Eberhard
had always been appreciated and respected by the Committee and it was a great
advantage to the Committee that he would continue to participate in its work
and would contribute to the success of its deliberations. Signatories
expressed their appreciation and thanks to Mr. Eberhard for his performance as
Acting Chairman. They also congratulated the new Chairman and Vice-Chairman
and wished them all the best in their new functions.

38. The Chairman welcomed the representative of Egypt, Mr. Abdel-Fattah, who
for the first time participated in the meeting of the Committee as a
Signatory. The representative of Egypt said that his Government would abide
by the provisions of the Agreement and would fully co-operate with other
Signatories in the Committee.

39. The Chairman recalled that the delegation of the European Community had
raised, in its request to have a special discussion in the Committee
(SCM/Spec/10), several issues the most important of which was, as he
understood it, the following: did the Agreement prohibit an export subsidy on
a processed agricultural product which had been produced from a primary
agricultural product consumed ill the production of the processed product, if
such a subsidy was essentially limited to the amount of the subsidy which
would have been payable on the quantity of such primary agricultural product
if exported in the primary form. It was also his understanding that the
European Community would like to have a general interpretation of the
application of Article 9 of the Agreement without reference to any specific
case, although it had been prompted to raise it at this moment because of
divergencies of views with respect to subsidies on export of pasta.
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40. The representative of the Community made a statement regarding
interpretation of Article 9 which has been circulated in document SCM/Spec/12.

41. The representative of the United States said that his delegation was
deeply troubled by the suggestion that the Committee discuss, at this point
the question of interpretation of Article 9. He wished to draw the Committee
members' attention to a problem which he considered fundamental to the
operation of the Agreement. On 2 December 1981 his Government had requested
consultations with the Community under Article 12:1 of the Agreement
concerning EC subsidies on the export of pasta. On 25 January 1982 the
Community had finally replied refusing consultations under Article 12:1. The
Community had indicated that it would prefer to discuss the matter either in
the Committee or informally. On 2 February 1982 his delegation had reiterated
its request to have consultations under Article 12:1. The Community response
had been to ask for this meeting to discuss the interpretation of Article 9.
In document SCM/Spec/11 his delegation had outlined its viewpoint on this
question of principle. There was a considerable risk to the integrity of the
dispute settlement procedures of the Agreement in the Community's refusal to
accept the US request for consultations. There was no basis in the Agreement
for such a refusal. In thirty-five years history of GATT one had never heard
that a basis for refusing consultations could be that an acceptance of those
consultations might be taken to imply recognition of the validity of the
complaint of the requesting party. Furthermore he did not think that there
was any justification for refusing consultations on the basis that one did not
agree with interpretations of the requesting party. He wanted to emphasize
the concern of his delegation because of the Community's refusal. The
alternative which the Community presently wished to pursue was to have a
general discussion by the Committee of the important issue of interpretation.
However under the dispute settlement procedure provided for in the Agreement,
the Committee was supposed to serve as a conciliatory body and if this
conciliatory process did not product a mutually satisfactory solution the
Committee should establish a panel which would give careful consideration to
the positions of both parties on all issues of interpretation. Then the
Committee should act on the panel's report which of course would not have any
formal status unless and until adopted by the Committee. The discussion that
the Community sought to pursue in the Committee would be on an issue which
should be carefully examined in the dispute settlement process. Therefore if
the Committee would discuss this issue at this meeting the consequences for
the dispute settlement process would be very serious. Perhaps some
delegations would agree with the Community, some others would agree with the
United States. But this kind of discussion would prejudice the possibility of
having a fair dispute settlement process. For these reasons he believed that
the Committee should not address this issue of interpretation at this time.
It would be a very serious mistake and it would haunt this Committee for many
years to come. The Community seemed to be very concerned about the question
of interpretation of Article 9, but in almost every dispute settlement case
the defending party thought that the issue was fundamental and that the
complaining party was wrong about its interpretation. Nevertheless parties
had never refused to engage in consultations. The Community's refusal would
constitute a very dangerous precedent. He also wondered whether the Community
really cared what the Committee thought about this issue because its
representative had said that the Community would never accept another
interpretation of Article 9. It seemed to offer the Committee the opportunity
of either agreeing with the Community or seeing it leaving the Agreement. He
hoped that he had misunderstood the representative of the Community on this



SCM/M/Spec/2
Page 13

point. He was also surprised to hear the representative of the Community say
that it could not accept an interpretation of Article 9 coming out of the
dispute settlement process which would modify its obligations. Of course the
purpose of dispute settlement process was not to modify the obligations of
anyone but to determine whether the party's actions conformed with its
existing obligations.

42. The representative of Chile said that his delegation was very concerned
by a fundamental question raised in the EC statement. He had no intention, at
this point, to take a position either in favour of the United States or the
Community but he wanted to address a problem of special importance to the
Committee, which constituted the most delicate problem in its discussion of
the whole question. He considered that this problem had to be resolved before
any other question of substance could be discussed. This problem was the
Community's refusal to undertake consultations with another Signatory. In
making this intervention he was trying to defend the interests of his country
with a view to the future because he did not want to see his country in the
situation of requesting consultations with another Signatory and this
Signatory refusing consultations for one reason or another. He believed that
the provisions of the Agreement and the provisions of the General Agreement
were absolutely clear on this point. Practice also confirmed that a country,
when requested to undertake consultations could not refuse to do so. As a
counterpart to this, the country which had been invited to undertake
consultations was not deemed necessary to accept allegations of the country
which had requested consultations by the mere fact of agreeing to have
consultations. For his delegation this matter was of such great priority that
it was indispensable to arrive at a decision on this problem before the
Committee could embark on the interpretation of Article 9. He thought that
for the moment the discussion should concentrate on this point because it most
profoundly affected the rights and obligations emanating from the Agreement
and from the practice of resolution of disputes under the General Agreement.

43. The representative of Switzerland, underlining the importance of the
question of interpretation and application of Article 9 of the Agreement, said
that he could support a number of elements in the statement by the Community
representative. At the current juncture it would be difficult for the
Committee to impugn the motives of any delegation which invoked one or other
legal basis in a dispute. It was useless to speculate on that subject because
in the extreme case one could also allow that there had simply been a legal
mistake. The interpretation of Article 9 seemed extremely important, but it
seemed excessive to say that the question was too important to be decided on
by a panel. In actual fact, it was never a panel that decided, but ultimately
the Committee that approved the report. The decision was carefully prepared
by the panel but was made by all of the members of the Committee. In that
connexion he could not see why in the present case, even if it was
particularly important, any pre-condition was necessary in the sense that a
refusal to consult was tantamount to a pre-condition. Such an attitude seemed
to him very disquieting. He underlined that while the Committee had some very
important substantive matters before it, the question of the proper
functioning of procedure, and of the dispute procedure in particular, was also
extremely important. It was fundamental that all parties to the dispute
should show good will to secure the application of the Agreement.
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44. The representative of the Community said that the three preceding
statements had been in the same camp. The Chilean representative had
forgotten to read document SCM/Spec/10, otherwise he would have known that for
the moment the only item on the agenda was the question of interpretation of
Article 9. Document SCM/Spec/il was not on the agenda. Accordingly, it was a
curious approach to suggest discussing first SCM/Spec/li and then SCM/Spec/lO.
The Community had expressed its readiness to have informal consultations. One
could not therefore reproach the Community with having refused discussions
with the United States. It was true that the Community had replied to the
United States letter of 2 December only on 25 January. But the Community was
not just one person and account must be taken of the co-ordination procedure
which had taken some time. Moreove-, the Community could not accept a
consultation request consisting of one half-page. Any request for
consultation in terms of Article 12:1 had to include a statement of available
evidence and he could see no such statement in the United States letter. When
the former Chairman of the Committee had reproached the Community with no
having observed the procedure, he should have borne in mind that in the recent
case of flour the procedure had not been observed in at least eleven cases
with the complicity of the Chairman. With respect to the statement by the
United States representative, he could agree that there was an antinomy
between the substantive matter and the procedure. Quite clearly, what was
important for the United States and for Switzerland, was not the substantive
matter but the procedure. In speaking of conciliation therefore, the question
was conciliation on what? It was clear that conciliation would not be on
procedure but on the substance of the matter. And the substance of the matter
was to determine the content of the obligations stipulated in Articles 9 and
10 of the Agreement. It would be interesting to know what injury was alleged.
The complaint by the United States Pasta Association included certain evidence
of injury, but non was mentioned in the United States request. The
United States letter of 2 December had simply raised the question of
Article 9. In fact it was not a matter of settling disputes but of giving to
Article 9 an interpretation that went entirely beyond rules established twenty
years before. How could the Community be expected to accept consultation on
that basis? The Community was ready to discuss with the United States
representatives, but informally, in order to request certain clarifications
and in particular to ascertain whether the United States declaration of 1960
was still valid. If the United States contended that it was not a matter of
interpretation of Article 9 but simply a matter of injury, would United States
production really be in danger because of Community exports which were
equivalent to 2 per cent of that production? In conclusion, he pointed out to
the Swiss representative that the Community had not set any pre-condition for
consultations. The Community had proposed recourse to Article XXII and the
United States had refused. The problem at issue concerned the content of
Article 9. If that was not a real problem for the Chilean and Swiss
delegations, they might perhaps tell the Committee how they would interpret
that article. That might help to set in motion the phase of conciliation with
the United States.

45. The representative of Pakistan said that he was not an expert on dispute
settlement mechanism of the Agreement but he thought that the Committee should
not spend too much time on procedural questions. Certainly consultations
should be welcomed but as in this case the European Communities felt strongly
that the matter did not fall within certain provisions of the Agreement and as
it was willing to bring the matter before the Committee it certainly acted
bona fide. The Committee should therefore concentrate on the heart of the
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matter which should constitute the substance of the discussion. He wished
that the Committee proceed with the exchange of views on the interpretation of
various provisions of the Agreement in order to be in a better position to
advise the parties on further proceedings.

46. The representative of Chile said that he had become used to the language
used by the representative of the Community and he would take this aggressive
approach in good form. The representative of the Community had wondered
whether he had read document SCM/Spec/10 and therefore he wished to refresh
his memory by pointing out that the third paragraph of this document read "The
European Community cannot accept a consultation request formulated in these
terms ...", and then the next paragraph continued "In the light of this
divergence of interpretation of a fundamental obligation of the Code, it
seemed to us impossible to accept a request for consultations founded on a
totally erroneous understanding of the Code." He said he had to insist on
what he had said in his previous intervention. It was a fundamental
obligation of a contracting party in general and of Signatories of this
Agreement in particular that, if requested to undertake consultations, whether
or not they are considered the interpretation of legal provisions of GATT or
this Agreement was erroneous, they had to agree to the consultations. It was
a basic concept underlying the whole system of the GATT and in particular the
system of settlement of disputes. It was not his r8le to defend the
United States and neither did he intend but, wanting to avoid an unacceptable
precedent being created, he wished to stress that it was unacceptable that a
party requested to undertake consultations could refuse to do so. The
Committee should clearly reaffirm these fundamental obligations which had
always existed under the Agreement to hold consultations. It should also be
made clear that acceptance of consultations had never meant a recognition that
there was a valid basis for such consultations. He considered this matter as
a crucial point which had to be clarified before the Committee could go
further with its discussion on the question of substance brought up by the
European Community.

47. The representative of Canada said that the questions raised at this
meeting were very important to the Committee and to the functioning of the
Agreement. His delegation was disturbed by the European Community's refusal
to accept consultations when they had been so requested under Article 12:1 of
the Agreement. An offer to informally discuss, outside the Agreement, the
problems raised by the US delegation was not sufficient to meet the
requirements of Article 12:5. As to the request by the European Community to
discuss the interpretation of Article 9, he recalled that at its December
meeting convened in order to conciliate on the case of wheat flour the
Committee had decided that questions of the merits of either side to the
dispute should not be, in the first instance, discussed in the Committee prior
to the resort to the full dispute settlement procedure. He agreed with the
assertion by the US delegation that a preliminary discussion of issues of
substance pertinent to the interpretation of rights and obligations under the
Agreement would prejudice the resort to the dispute settlement procedures;
which was the right of every Signatory. Therefore his delegation was of the
view that, at this meeting, Signatories should address themselves primarily
to the question of whether the procedures adopted by the parties were
appropriate and consistent with their obligations under the Agreement.
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48. The representative of India said that he was not sure whether the silent
majority to which his delegation belonged was really ready to undertake an
examination of substantive aspects of the matter before the Committee,
regarding interpretation of Article 9. If the Committee was to proceed with
this examination he would have to place on record his delegation's
reservation. This matter was complex and it required more examination and the
Committee would have to revert to it at a subsequent meeting. As to the
question of procedure he hoped that he had been mistaken when he had heard
that three earlier interventions had been qualified as belonging to the same
camp. He wanted to emphasize that his statement should not be placed in any
camp at all. His delegation had always maintained that the question of
disputes should be approached in a spirit of co-operation and goodwill. If a
country requested consultations under Article 12:1 the party so requested
should agree to enter into such consultations promptly. He wanted to
reiterate that readiness to comply with a request for consultation should not
imply that the party agreeing to consult had, even by remote implication,
recognized the merit of the case. Agreeing to consultations should not, and
would not prejudice the interests of any party. This understanding was
fundamental to the appropriate functioning of the dispute settlement mechanism
which was the only method through which Signatories would have their points of
view heard and considered.

49. The representative of Switzerland said he did not want to prolong this
discussion but he wanted to draw the attention of the representative of the
European Community to the fact that he had started his earlier intervention by
recognizing that the Community had raised many points which deserved a very
careful examination and which deserved his support. Therefore he did not see
any reason for qualifying people as belonging to one camp or another. The
question addressed by him in his previous intervention went well beyond the
procedural aspects but he wanted to add some precision to his earlier remarks.
First of all if a party requested consultations under Article 12:1 one could
hardly reproach it that it had not demonstrated the existence of prejudice.
The correct reading of Article 12:1 would leave no doubt that it did not
require such a demonstration. It was therefore understandable that the
request for consultations was rather short. Furthermore he could not see how
a party which had been requested to enter into consultations could, by the
mere fact of acceptance, be deemed as recognizing the legal basis upon which
the request for consultations had been made.

50. The representative of Japan said that with respect to the question of
acceptance of consultations he was in agreement with the representative of
India that the purpose of dispute settlement required a spirit of
co-operation. Looking at relevant provisions of the Agreement the only
conclusion one could draw was that if a request was made to enter into
consultation the other party was obliged to accept such a request. It did not
mean that acceptance of a request implied acknowledgement of the argument
presented by the requesting party. The Committee should make this point clear
in order to avoid that Signatories might have difficulties in accepting a
request for consultations. As to the question of interpretation of Article 9
he thought that the Committee would need more time to examine this important
matter and he agreed with the representative of India that the matter be
deferred to a subsequent meeting of the Committee.

51. The representative of Finland said he regretted that the atmosphere of
relations between some major trading partners had been deteriorating. The
situation which the Committee had to face had not been foreseen in the
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negotiations as nobody had anticipated that there might be a dispute en the
subject of holding consultations, At that time It was generally undar ttood
that, if requested, consultations would be held. Ot the other hand hIe WA*
worried by the feeling in the Comittee that the Cemaunity had iw rtght to
bring the matter before the Committee. Re thought char thcbv i td had
every right and could request the Committee to pronounce totiL en the
substance of the matter. One could have various vIevs: 4t Whether tt v-4
appropriate to pronounce oneself on a matter which had already to b1<44t
under the dispute settlement procedure but this should n.t Atffect theo'4ct ot
a Signatory to bring such a matter before the C4mmittet, At to C *s
of the dispute hle had some 1&:~mpathy and understan4ing ter the wA th
Community had handled the matter and he was very surprtAsd bhy the ts
interpreiation of the question oki subsidi*ation of export t. pr-tAc-e44
agricultural products. lie did not wish to go any further Into 4dtail acht
point but he wanted to stress that he could not recall any intance dor;1A tho
negotiations of the Agreement when the subsidization of proe***sd a^vtct1rLt
products had been questioned. He did not think that the Agroefxent h4 to4a
way changed the situation as compared to the situation whtbh existed in tl4i
when the United States and Finland had had the samea ttetttoa of thi,
matter.

52. The representative of Australia said that he could Avre4 wkth ONO
representative of the European CommunwLy in that the knterrecaX a
Article 9 was not a small nacter. lHe wondered whether, in, the Light t th-t.
the discussion which had token place to tfar was goint to #olve the VC4Wm#
On the other hand he recognized the point made by the Vnited Stat*e that 4_-
Signatories to pronounce on the subject raised btFhethuropen Comatty 4odt}
prejudice the dispute settlement Activities. Itt greed wth twh
representative of Switzerland that the Comittee could 44Mres= thts #be#4tc
after it had been referred to the Comittee b -a pa4rmt. OnW hot tho
Cormittee was authorized to make binding interpretAttion of the Agreemmt. Re
thought that the committee was not. as yet. ready te pronance t*e-tt wn t*
matter and to do so could risk prejudicing thedsopute It-ax>ct #ittZWtt,
Although he himself had an opinion on the matter he considered chat tt would
be inappropriate to put it forward for the sam rea4*sons A gitivon e4rtter. OW
the subject of procedure the United Scacts clai4d4. 4nd the COrn4snty
admitted, that the Community had refused a request for c@nSW~t.AIOa* under
Article 12. The representative of the Com=unity had givon two asoax& ief
this refusal. First that the United States had not fully compttie4 witt he
requirement of Article 12 to provide a statement of available, videnico a4
second that the Comunity could not accept a request formulate ta terms at
Article 9. As to the first point he s4d that not having p4rttcipated La the
drafting of the Agreement he did not know what was* meant bhy at$tt4*L%f
available evidence" but he thought that for chose who woer tamiltar with 0.
coon organization of the market In the Europoan Comunity or wtzh the ;ammwc
agricultural policy, what was contained in SCtISpeeg/8 prv-Wbed *1utti:etcar
information. References were clearly made to EEC regultat4ns under which
export subsidies were granted on a range of products. Re therefore thought
that the representative of the Community - who was very fam4liar w-th. it rt
himself the author of, many of these regulations - would reeogntze chr basst
on which the United States had lodged its complaint or sought consuttaktbvtr
He did not therefore think that the information provided iSCto Spec/h was
insufficient in terms of constituting a statement or available evidence.
Referring to questions related to the application of Article 2:5 of the
Agreement he said that this provision was mandatory and clear. 4ny reffusaL to
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-e <t4*Wt~ts would undermine the rights of the Signatory requesting them
And art 4L TVery concerned if a request for consultation would be met with
X N4AA4t ft~ Vrrtdurai or other grcuinds. There was no question that agreeing

tiiflt~ cAateqd with it any implication of guilt by the party agreeing to
hwrAtzM# Mtn refusal to consult was contrary to the proper functioning

At:;-&l~t8¢.\%ni detracted from the rights of other Signatories.

tu--t tht twpt*@t~tita of Xew Zealand said that as far as the interpretation
a4 ~1~t 4'\; w44Ago n'urned his delegation was in the same position as a number

444 that the matter was far too important to expect the Committee to
wact e att of decision or interpretation at this stage. As to the

t i.X v4ttitt heA n ri4erd that the Community had every right to bring this
*t42 X t xe tho Comlittee and, even more so, every Signatory had a right to
^48 t** %-Z-uLIitLona on a particular issue. The dispute settlement procedure
Y4 *ve; ta thae Agreement and the Signatories should consult bilaterally

{t'140:t 0h vtiosl the Otter before the Committee or a panel. It seemed to him
rt v 't 0"itt} * that ia Signatory could decide not to engage in formal dispute
ttr ;Ltqwite P rot'dures simply on the grounds that he considered that the
et.Sik~t*4 L4aPPrpridtote . He said that having a particular interest in the

v4wt*LtAmmttee his delegation would not like to see the whole dispute
it8atEvit~ ~If #ih4urg .under by means of delegations which did not wish to

144 tu'N redures raising matters of interpretation as a means to

thwA q¢teq.ggatLvc of Sweden concurred with the concern expressed by the
t*i49i~tt* sts4Xa t~ w'th regard to the dispute settlement procedure. He was

tom-fo4e the.arguments presented by the European Community on the
I~ti'Vd>¢ id f4 Atdcic 9 but he hesitated to state his position at this
N>i4W.4r.. S4I44 of the implication of the discussion on the functioning of
Ado f4L-iWqq dect*mtcnt system. He felt that it was very important not to
r tH4144'L! X werk of panels. The representative of Norway said that the
,441tV ¶4* vtry mpdcated and some tactics were certainly involved. His

*cse *Ctftc4ta 4t Anticto 9 was, in principle, the same as that of the
-i*4t4Lrt r(L* astt4h h theta might be some points he would like to reflect upon.
s #t4,, ta't ¶4vh ton favour of consultations and, as a matter of principle, if
'*q%, Wt tokbuhz Whether one should consult, consultations should have the

4qfV4W vi the 400bt.

'i -: ev,rht*tev of the Community enquired what would happen if the
2.*inaii tv pqrs to, 4sk Australia for consultations on motor vehicles under

,Lt 4-, I' af the Agreement4 Would Australia not say that such a request on
a44v4gt: 4: Ehg Community was absolutely frivolous? Could one not say the
4*4" dht4 abedt the United States request? The United States had requested
A-*lN -Wf4tsuJ4ni4r Article 9 on a product that was an agricultural product.

I >urp atc4covJuttations was to clarify the facts of the situation and to
or Ltuft tIea mutually acceptable solution. The facts were that the

t~a.:%' tatos was alleging that Article 9 covered all processed products.
04TC thspn be the mutually acceptable solution? One could also ask on
wfl-a batss the ComrttteQ could conciliate. One did not know exactly what
*q:¼mtc4ntn could be reached in the dispute, nor what one could recommend to
tha± Community. So doubt there was a procedure, but the question was how it
¶'0i tM be uzkltled. The Community was simply asking the Committee to discuss
zhw question of interpretation, i.e. how to evaluate the content and coverage
t htA bti.gations set forth in Article 9. In the spirit of certain
4twgargtans, che important thing -,as the procedure. But the question of the



SCM/M/Spec/2
Page 19

level of GATT obligations was being disregarded. The Community had raised the
question of interpretation of Article 9; everyone seemed to agree that it was
a very important matter and the Community was entitled to ask the Committee to
discuss it. If after that the question of Article 12 was discussed, the
Community was ready to discuss with the Committee whether it had observed its
obligations under the procedure. The Community representative would even be
ready to accept a finding that the procedure had not been observed by the
Community and that one should move on to the second phase, that of
conciliation. In that connexion, since the request for conciliation had been
made only that morning, the Community was requesting an eight-day period of
reflection in order to decide whether or not it would accept conciliation. In
the meanwhile, it would wish to have information regarding the coverage of the
conciliation procedure. Moreover, since the Community had made a separate
request regarding interpretation of Article 9, the Committee should continue
its work on that matter. There were two separate matters, therefore: in the
first place, the question of general interpretation of the content and
coverage of Article 9. (If the Committee wished, the Community could
circulate in writing the statement it had made at the beginning of the
meeting.) In the second place, the United States complaint which was another
matter, on which the Community had refused consultations and which was now at
the stage of conciliation. The Community was requesting eight days for
reflection and hoped that solutions could be found when the matter was
examined. With respect to procedure, it could accept that the request for
conciliation was dated 3 March, and that accordingly the 30-day period ran as
from that day.

56. The representative of the United States said that if a solution was found
for the pasta case in the process of conciliation, this case would be cleared
from the agenda and subsequently the Committee could have a useful discussion
on interpretation as proposed by the Community, if the members of the
Committee so wished. However, if the conciliation was not successful then a
panel would have to be established and the Community would have an opportunity
to present its argument in full before the panel and the United States would
do the same. The panel could take its time and give attention to this
question. The results would come from the panel and the Committee would
carefully examine the panel's report. For these reasons he did not think,
even in the terms of sufficient functioning of the Committee, that the
Committee should pursue these two tracks in parallel. He wanted to reiterate
that his delegation did not intend to prevent the Committee from interpreting
the Agreement but if the members started to interpret the Agreement at this
point it could be prejudicial to the Committee's function in the dispute
settlement process. This dispute settlement process provided an orderly way
for the examination of issues with appropriate attention, without infringing
the rights and competence of the Committee.

57. The Chairman said that two possible courses of action had been proposed.
First the Committee could continue the discussion of general interpretation of
Article 9. Second, the Committee could take up the United States' request for
conciliation. These two proposals were before the Committee and he wished to
propose that the Committee should meet on Friday 12 March to continue the
discussion of these matters.

58. The representative of the United States said that he continued to believe
that the Committee should not have a general discussion on Article 9 while the
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particular dispute was in motion. "-He said that he did not agree to having
such a discussion and recalled that many other Signatories had expressed the
same reservation.

59. The Chairman said that he had noted the US statement.

60. The representative of the Community said that he could not accept that
any member of the Committee should set a pre-condition by saying that the
dispute settlement procedure should be completed before the Committee could
take up the question of interpretation of Article 9. The Community had the
right to put the question to the Committee, and that right had not been
denied. If the United States refused that right, the Community would make it
a major issue.

61. The Chairman said that the Committee had taken note of the two statements
made by the representatives of the United States and the Community and it
would continue the discussion on Friday, 12 March.

62. The representative of Australia wished to respond to the hypothetical
question posed earlier by the representative of the European Community, who
had asked what the case would have been if the Community had sought
consultations with Australia under Article 10, which dealt with primary
products, to discuss the subject of motor vehicles. He wished to, respond that
if the Community had made such a request and if, indeed, motor vehicles had
fallen under Article 10 then the Community would, at long last, have found an
agricultural product which Australia protected.

63. The meeting was adjourned until Friday, 12 March at 3 p.m.


