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Draft Report

1. The Working Party was established by the CONTRACTING PARTIES on 21

November 1983 with the following terms of reference: "To examine, in the

light of the provisions of the General Agreement and relevant Decisions of

the CONTRACTING PARTIES, the request by the United States in document

L/5573 for a waiver under Article XXV:5, and to report to the Council".

2. The Working Party which was open to all contracting parties indicating

their wish to serve on it and to CBERA eligible beneficiary countries not

contracting parties wishing to participate in an observer capacity, met on

10 April, 17 May and . 1984 under the Chairmanship of Ambassador K.

Chiba (Japan). The terms of reference and membership of the Working Party

appear in L/5590/Rev.2.

3. The Working Party had before it the following documentation:

(i) United States request for a waiver (L/5573)

(ii) Statistical data provided by the United States (L/5573/Add.1)

(iii) Sub-Title A of the Caribbean Basin Economic Recovery Act

(L/5577)

(iv) Questions and replies (L/5620 and Add.1)

(v) Print-out of the computerized trade data provided by the

United States.*

The list of representatives at the first and second meetings of the

Working Party has been circulated in Spec(84)17 and Spec(84)28,

respectively.
*

Available in the secretariat for consultation (Development Division,

Room 2010).
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(vi) Interim implementing regulations under the CBERA*

(vii) TSUS items with respect to which one or more CBI designated

beneficiary countries were ineligible for duty-free treatment

under the US GSP scheme in 1982*

(viii) Tariff Schedules of the United States Annotated (1984)*

General observations

6. In an introductory statement the representative of the United States

said that the Caribbean Basin Economic Recovery Act (CBERA) provided a

combined programme of trade and tax benefits and increased foreign

assistance to promote the economic and political stability of Caribbean

Basin nations through the expansion of existing industries and by

attracting new investments. The Caribbean Basin Initiative (CBI) was part

of a major multilateral assistance effort which included the participation

of Canada, Co.:ombia, Mexico and Venezuela. The CBERA provided for the

temporary extension of duty-free treatment for all products of beneficiary

country origin, except the following: textiles and apparel articles as

defined by the MFA; certain types of footwear and other articles of

leather; certain gloves; crude and refined petroleum; and canned

tunafish. There were also quantitative limits on the amount of sugar which

could enter duty-free annually. The duty-free provisions of the CBI would

not create barriers to trade with other trading partners nor impede the

growth of imports from other developing countries. Only US$600 million of

current Caribbean exports would enjoy lower duties as a result of the CBI

as compared to more than US$7 billion duty-free imports by the United

States in 1983 from non-CBI beneficiaries of the GSP. The displacement of

non-CBI exports in the US market was not anticipated. The United States

was prepared tc consult with any contracting party which considered its

trading interests impaired by the CBI. The CBI provided duty-free

treatment unilaterally and would not impede the operation of the GSP or the

reduction of tariffs on an m.fL.n. basis. The CBI had been developed and

was being implemented in a manner which was responsive to the trade,

financial and development needs of the Caribbean Basin region.

*

Available in the secretariat for consultation (Development Division,

Room 2010).
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7. The United States representative added that his government had

requested a waiver under Article XXV paragraph 5 with respect to its

obligations under paragraph 1 of Article I of the General Agreement in

order to implement the duty-free treatment provisions of the CBERA in a

GATT consistent manner. The duration of the waiver would be eleven and

three-quarter years. The United States request had been made in accordance

with footnote 2 of paragraph 2 of the 1979 Decision on Differential and

More Favourable Treatment, Reciprocity and Fuller Participation of

Developing Countries, also known as the Enabling Clause, because the trade

provisions of the Act did not fall within any of the categories of

programmes authorized in paragraph 2 sections (a) to (d) of that Decision.

The United States felt that the waiver deserved favourable action by the

CONTRACTING PARTIES because the trade aspects of the CBERA met the criteria

established in paragraph 3 of the Enabling Clause. In asking for a waiver,

the United States did not mean to imply that this was the appropriate

procedure in all cases. Each particular case had to be decided on the

basis of the circumstances peculiar to it.

8. The representative of the United States also said that the

implementation of the CBERA prior to the convening of the Working Party did

not indicate a lack of concern for GATT procedures. The procedures for the

consideration of waiver requests published in the BISD, 5th Supplement,

page 25, had been observed and so far only two contracting parties had

requested consultations with the United States. Up to the present time no

contracting party had indicated opposition to the granting of the waiver

requested with respect to CBERA. The United States considered that the

request met the requirements of the Enabling Clause and of the GATT and it

was prepared to give to the CONTRACTING PARTIES the necessary assurances

with respect to the operation of the programme. Having regard to the

importance of the CBI for the welfare of the beneficiary developing

countries, and the undertaking by the United States government to implement

the programme with sensitivity with respect to the rights as well as the

development needs of other contracting parties, it was hoped that a waiver

could be granted expeditiously by the CONTRACTING PARTIES.
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9. The representatives of several beneficiary countries stressed that the

CBI was aimed at granting temporary trade benefits to certain products of

the beneficiary countries. While not a panacea for the complex problems of

the region, the CBERA undoubtedly constituted a useful instrument to

dynamize their economies. A programme such as CBERA which provided

supplementary incentives to investments and the development of production,
would by its very nature have significant effects only in the medium and

long-terms. Projects for promotion of exports to the United States market

would require time to be studied and developed.

10. These members noted that in terms of their development, financial and

trade needs, the CBI appeared to offer valuable prospects of benefits for

the trade of developing countries of the Caribbean Basin in line with the

1979 Decision on Differential and More Favourable Treatment, Reciprocity

and Fuller Participation of Developing Countries. The beneficiary

countries had neither been asked to provide nor had offered preferential

treatment to the products of the United States. Their governments

supported the application for a waiver submitted by the United States

because the CBERA would facilitate the access of their exports to the

United States market and thus help to stimulate and strengthen their

production and export capacities through enhanced trade opportunities.

Finally, the hope was expressed that at the time of the review of the

CBERA, the products excluded from the eligible articles might also be

accorded duty-free treatment.

11. Several members of the Working Party recognized that the development

objectives and principles underlying the CBERA deserved support and

understanding in the light of the vulnerability of the economies of the

region, their continuous trade deficits and well-known socio-economic

problems. They expected that the CBERA would act as a stimulus to the

economic strengthening of the Caribbean Basin region by expanding

investment and production opportunities as well as increasing trade and

foreign exchange earnings. Some members noted that the CBERA was in line

with the objectives of the General Agreement including in particular Part

IV thereof and the 1979 Decision on Differential and More Favourable

Treatment, Reciprocity and Fuller Participation of Developing Countries.
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12. While welcoming the objectives of the United States initiative in

broad terms, a number of members stated that there were a number of

questions which required careful consideration prior to adopting a decision

on the request for a waiver. Some of the issues mentioned related to the

motivation of the United States request and possible alternative

instruments available in GATT to achieve the same objectives; the reasons

for not including in the CBI all the developing countries of the region;

the counterpart criteria applied in the Act to beneficiary countries, which

included non-commercial considerations and appeared therefore to be

questionable; the emergence in the CBI of a graduation criteria which was

not in the interest of developing countries as a whole; the time-limit

proposed which appeared to be excessively long if compared to the very

stringent biennial examination requirements applied in the case of import

measures adopted by developing countries in accordance with normal GATT

procedures, etc. Some members noted that the focus of the examination of

the CBERA in GATT had to be multilateralism and the m.f.n. principle which

were the cornerstones of GATT. In the light of the provisions of Part IV

and the Enabling Clause, these members considered that the introduction of

certain non-commercial criteria by a contracting party as a prerequisite

for granting trade benefits could have far reaching implications and had to

be considered by the CONTRACTING PARTIES attentively. Moreover, these

members considered that as a result of the CBERA, GSP beneficiaries would

be discriminated against.

13. One member said that, in his opinion, the CBERA contained elements

which discriminated against his country and other Central American

countries and contravened provisions of the General Agreement. Eligibility

for CBERA benefits was subject to conditions and requirements with respect

to which the President of the United States had broad discretionary powers.

Moreover, for certain countries the benefits provided in the CBERA were

less advantageous than those provided in earlier US legislation such as the

GSP which had established a multilateral, non-reciprocal, and non-

discriminatory scheme subject to periodic review in a universal forum.

14. Another member said that the CBERA appeared to be politically

motivated and contained elements which discriminated against some

developing countries of the region. In the view of this member, the CBERA

was inconsistent with the provisions of Article I and in particular
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paragraphs 1(b), 2 and 4 of Article XXXVI of the General Agreement. The

Act was also inconsistent with paragraph 7(iii) of the 1982

Ministerial Declaration and with paragraph 5 of the Enabling Clause.

Noting that the CBERA benefits could be withdrawn or suspended by the

United States President if a country's laws, policies or practices were not

in conformity with the designation criteria, this member could not agree

that the purpose of the Act was to promote the economic and political

stability of the region. Due to the exclusion of a number of developing

countries of the region, this member considered that the CBERA was not

conducive but rather detrimental to the comprehensive development of the

Caribbean region.

15. Some members noted that the CBERA provided a set of potentially

powerful and mutually reinforcing economic instruments which could enable

nearly all the countries of the Caribbean region to search for solutions to

some of the general problems confronting developing countries in the areas

of commodity prices and export earnings, import restrictions due to

recessionary conditions, etc. It was also noted that the United States had

stressed that the CBERA met the criteria provided in paragraph 3 of the

Enabling Clause. If this were not to be the case, measures would have to

be taken to contain or mitigate any trade prejudicial effects as well as

for compensating interested contracting parties. In this respect, some

members stressed their concern for the treatment of sugar in the CBERA and

enquired how the United States would envisage compensating third countries

for the anticipated losses in sugar exports.

16. Some other members said that the CBERA appeared to be a significant

initiative and deserved careful consideration on its own merits. These

members stated that, in addition to promoting the interests of the

countries concerned, the formal trade links established by developed

countries with developing countries should consider the interests of other

developing countries and of contracting parties in general. The

contractual approach which their countries had utilized to achieve

objectives similar to the CBERA, appeared in their opinion to be preferable
to the autonomous approach utilized in the CBERA as it excluded any

excessive element of discretion or arbitrariness in the provision of

benefits. Furthermore, in the opinion of these members, there were certain
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inconsistencies in the position of the United States because the objectives

of economic and political stability which were considered desirable for the

Caribbean region had not been accepted as sufficient justification for

action by other contracting parties in other regions of the world. It was

also noted that thirteen out of the twenty-seven CBERA beneficiary

countries participated in the Lome Convention.

17. One member said that the CBERA appeared to deviate from the

multilateral approach in international trade relations traditionally
promoted by the United States. The CBERA was evidently inspired by

regional considerations but did not come under the provisions of Article

XXIV of the General Agreement. This member was concerned by the

distortions which might be caused by a regional approach and had doubts
whether preferences applicable only to some developing countries should be

accepted. In his view, the initiative should be examined in the light of

GATT principles, in particular the m.f.n. clause. Another member, who had

no expectation of compensation, expressed support for the CBERA as it had

been proposed by the United States. This member was aware that certain

important export products of interest to his country such as instant coffee

and tobacco as well as the functioning of certain free trade zones and

international convention facilities etc. might be affected by the CBERA.

His country saw itself as a donor in the Caribbean region and only expected

that its exports would not be subject to restrictive import measures in the
United States.

18. The representatives of beneficiary countries also said that, in the

light of the limited resources and production capacity of these countries,

the duty-free treatment provided by the CBERA should not affect the

interests of other contracting parties negatively. Referring to the

question of eligibility, they noted that in the context of the GSP, donor

countries applied certain selective criteria both for the designation of

beneficiary countries and the determination of the product coverage of the

schemes. In the case of the CBERA most of the mandatory criteria for

eligibility and all of the discretionary criteria could be waived. Even

though the CBERA might have initially constituted a unilateral mechanism,
once interested beneficiaries in the exercise of their sovereign rights

applied for participation in the programme it acquired, in some members'

opinion, a bilateral character.
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19. After the introductory statement by the United States, and general

observations from some other members of the Working Party, members

proceeded to a detailed examination of the provisions of the CBERA, taking

into account the questions and replies circulated in document L/5620 and

Addendum 1. Additional points relevant to the questions and replies made

during the discussions in the Working Party are summarized in Annex II.

20. Having regard to the provisions of the Act and to the record of

discussions reproduced in Annex II, members of the Working Party requested

the United States representatives some further clarifications and carried

out an in-depth examination with respect to the following matters: (i)

trade impact of the CBERA; (ii) sugar provisions of the CBERA; (iii) GATT

framework for the CBERA; (iv) terms and conditions of a possible waiver;

and (v) other matters concerning the CBERA. The main points made by

members of the Working Party in respect of these questions are summarized

hereunder.

Trade impact of the CBERA

21. While welcoming the CBERA as a step towards accomodating the economic

problems confronting the developing countries in the Caribbean region, some

members reiterated that, in their view, the CBI constituted a move towards

regionalism and a derogation from the principles of non-discrimination and

most favoured nation treatment. This derogation could, moreover, cause

injury to the economic and trade interests of non-beneficiary developing

countries. Recalling the statements by the United States to the effect

that the economies of the CBI countries were rather small and could not

constitute a challenge to external markets and that significant negative

effects for the trade of other contracting parties were not likely to

occur, these members, nevertheless, stressed that any contracting party who

considered that its trade interests were being or might be impaired as a

result of the implementation of the CBERA, had the right to seek redress,

particularly where trade diversion was resulting in impairment or

nullification of tariff concessions. Reference was also made to the

possible effects of the implementation of the CBERA on exports to the

United States of sugar, cut flowers, instant coffee, tobacco and the

provision of certain touristic services by non-beneficiary countries.
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22. The representative of the United States reiterated that the volume of

current trade that would be entitled to CBERA duty-free treatment was quite

small. Thus, there should be no prejudicial effects for the trade

interests of other contracting parties. He assured the members of the

Working Party that the duty-free provisions of the CBERA would neither

create new trade barriers no: impede the growth of imports from other

developing countries. The CBERA would not be an obstacle to the reduction

of tariffs on a most-favoured-nation basis. The duty-free treatment

provided under the Act would not in any way impede the operation of the GSP

programme. Having regard to the relevant constitutional procedures, the

United States government was doing its best to ensure that the United

States Congress renewed the GSP program for an additional ten-year period.

Furthermore, the United States would administer the Act in a manner which

did not cause damage to the trade of non-Caribbean suppliers.

23. The representatives of several beneficiary countries said that the

CBERA was consistent with the basic objectives of trade expansion of the

General Agreement. In the view of these representatives, small open

economies already heavily dependent on international trade such as theirs

were not likely to provoke any significant displacement of trade from

non-beneficiary countries.

Sugar provisions of the CBERA

24. Several members of the Working Party expressed concern with respect to

the treatment of sugar in the CBERA, and stressed that the trade interests

of non-Caribbean sugar exporting countries should not be sacrificed or

forgotten. Referring to the comments and assurances reproduced in

paragraph 40 of Annex II, some members recorded the following

understandings: (i) that the waiver would not be used to contravene the

principle of non-discriminatory allocation of import quotas; (ii) that it

was not expected that the United States President would use his authority

to increase the limits on duty-free access for sugar for the three CBERA

beneficiaries mentioned in Section 213(d)(2) of the Act; (iii) that it was

not expected that the trade of non-Caribbean suppliers would suffer as a

result of the CBERA. These members interpreted such assurances as an

implicit undertaking that the United States would envisage remedying any

adverse effects caused by the Act on the sugar trade of non-Caribbean

suppliers.
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25. Some members suggested that the preceding points be included among the

terms and conditions of a possible waiver or decision that the Working

Party might recommend to the CONTRACTING PARTIES for adoption.

26. One member said that sugar exports to the United States were subject

to the quantitative limitations established the the sugar import programme,

the competitive need limits of the GSP and the limitations contained in the

Act itself. Referring to Section 213(d)(4) of the Act and to the reply to

question 5 in L/5620/Addendum 1, he asked whether the sugar exports of the

three countries referred to therein were still subject to the competitive

need limits established in the GSP or were exempted. In reference to the

stable food production plans described in Section 213(c)(1)(B) of the

CBERA, this same member enquired what were the current levels of production

and export of sugar as well as the expected increases in the beneficiary

countries.

27. In response to the questions and comments made by members, the

representative of the United States said that Sub-Title C of the Act -

Sense of the Congress Regarding Sugar Imports - would be made available to

members of the Working Party. Stable food production plans had been

received on a confidential basis from twelve beneficiary countries and the

United States had entered into consultations with them as required by the

Act. Any request for information in this respect should be addressed to

the beneficiary countries themselves. The three countries who had been

allocated sugar quotas in the Act were not subject to GSP limits.

Beneficiary countries were not subject to GSP limits as long as there was a

headnote quota in effect for sugar. But these limits would go into effect

if there was no headnote quota in effect except for the three countries

listed in the Act. At any time, the more restrictive import quotas for

sugar in effect applied. The beneficiary countries did not have unlimited

access and, in accordance with the United States legislation, were subject

to the quotas established under the headnote. The United States had no

objections to the inclusion in the report of the Working Party of the

statements reproduced in paragraph 40 of Annex II.
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GATT framework for the CBERA

28. Some members said that they shared and supported the economic and

development objectives of the United States initiative. However, the

autonomous approach to the development of trade relations chosen by the

United States was at variance with the traditional contractual approach

which these members had chosen in the past. Thus, in their opinion, it was

essential to take account of the views of interested developing countries

whether or not designated as beneficiaries, in order to find an equitable

and fair way to bring the CBERA into conformity with the letter and spirit

of the General Agreement. In their view, prior to reaching a decision on

the request of the United States, collective reflection was required on the

possible GATT framework for the CBERA including the consideration of

whether or not a waiver was the only available or even the most appropriate

approach in the circumstances. In theoretical terms, in addition to a

waiver pursuant to Article XXV paragraph 5, there appeared to be the

following options: (i) improvements in the GSP scheme; (ii) action under

footnote 2 of paragraph 2 of the Enabling Clause in conjunction with either

Article XXV paragraph 1 or XXXVIII of the General Agreement; (iii) the

SPARTECA approach; (iv) Article XXIV of the General Agreement; (v)

Article XXIV paragraph 10 of the General Agreement. It had to be admitted

that some of these options may not be entirely realistic. The GSP approach

might raise difficulties because of legislative conditions, scope of the

duty-free treatment, competitive need requirements, rules of origin, etc.

The footnote 2 of paragraph 2 of the Enabling Clause did not stand by

itself but might be utilized in conjunction with Article XXV paragraph 1 or

Article XXXVIII of the General Agreement. In the case of SPARTECA, the

CONTRACTING PARTIES had taken note of the arrangement in the light of

footnote 2 of paragraph 2 of the Enabling Clause and invited the

contracting parties concerned to submit periodic reports on the operation

of the arrangement. Resort to Article XXIV of the General Agreement

appeared to be possible, at least in theoretical terms, because for the

majority of the beneficiary countries the free trade arrangement would

cover substantially all the trade with the United States. If the

conditions in paragraphs 1 to 9 of Article XXIV of the General Agreement

could not be fully met, it might be possible to have recourse to paragraph

10 of Article XXIV, at least at the individual country level.
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29. These members added that they had a direct interest both in the United

States market and in the preservation of their contractual links with some

Caribbean countries in accordance with which the latter should accord them

m.f.n. treatment. However, the provision of a legal framework in GATT for

the CBERA was basically a matter of principle and policy. The United

States initiative as such was positive and had to be encouraged. Even

though up to now these members had opted for the contractual approach in

their trade relations with developing countries, their position might

evolve in the future.

30. Some members wondered whether footnote 2 of paragraph 2 of the

Enabling Clause did not provide sufficient authority for the implementation

of the CBERA without there being need for a waiver under Article XXV.

31. Some members stated that in their view the exceptional circumstances

referred to in paragraph 5 of Article XXV had not been established. A

deviation from the m.f.n. principle on the basis of geographical and

non-economic considerations had to be well justified. These members

considered that compliance with the criteria specified in paragraph 3 of

the Enabling Clause was per se not sufficient to warrant the granting of a

waiver. One member noted that the CONTRACTING PARTIES had not defined what

constituted the exceptional circumstances referred to in Article XXV:5 and

that each contracting party would consider the question individually when

deciding how to vote on the proposed waiver. The representative of the

United States said that the exceptional circumstances justifying the waiver

were-basically economic and legal: (i) the economic recovery of the fragile

economies of the region required trade policies aimed at achieving

sustained investment and growth rates, and (ii) the CBERA established a

programme not covered by the provisions of the Enabling Clause, though

consistent with its objectives, which required a GATT framework.

32. At the request of the Working Party, the representative of the

secretariat described the secretariat's understanding of the meaning of

footnote 2 of paragraph 2 of the Enabling Clause. In brief, the Enabling

Clause provided authority or cover only for the kinds of preferential

treatment described therein. Footnote 2 of paragraph 2 of the Enabling

Clause recognized that there could be other situations involving

preferential treatment not falling within the scope -f paragraph 2 which
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the CONTRACTING PARTIES might wish to cover under the GATT provisions for

joint action. The provisions in question could not be those of Part IV,

including Article XXXVIII thereof, as these did not provide authority for

preferential treatment. The joint action envisaged had to be in terms of

paragraph 5 of Article XXV irrespective of whether this was specifically

mentioned or not.

33. Several members agreed that there were several possible approaches to

provide GATT cover to the CBERA whose socio-economic and development

objectives were consistent with the General Agreement. While willing to

explore other available options with an open mind, these members supported

the granting of -- e-iver as the best course of action in GATT terms. The

waiver approach, it was felt, could provide adequate guarantees to all

contracting parties that their rights would not be impaired. In supporting

the waiver approach, one member noted that while the Lome Convention might

be a contractual arrangement among the signatories, it had no such

character from the standpoint of the General Agreement. However, a waiver

with terms and conditions defined by the CONTRACTING PARTIES established a

contractual link between the donor country and the CONTRACTING PARTIES.

34. Some other members noted that, in their view, the contractual link

with the CONTRACTING PARTIES had been preserved in arrangements they had

presented under Article XXIV.

35. The representatives of several beneficiary countries expressed support

for the United States request and the hope that relevant action by the

CONTRACTING PARTIES would proceed without delay. Some of the beneficiary

countries stated that they were willing to cooperate in the administration

of the arrangement in terms of the General Agreement, and would expect the

United States also to consult with the beneficiary countries in order to

ensure that the benefits provided by the Act were not impaired

unilaterally. It was also suggested that other developed contracting

parties might consider the implementation of similar initiatives in favour

of developing countries.

36. In response to the comments made by members, the representative of the

United States said that the CBERA was not a trade preference programme but

a broader initiative involving trade preferences, investment, aid, etc.,
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which as such could not and did not come under the scope of the GSP. In

addition to a waiver under Article XXV:5, the only other option left to

provide GATT cover to the CBERA was Article XXIV. The United States had

examined the Article XXIV option and determined that this particular

situation did not fit under the provisions of Article XXIV of the General

Agreement because the United States did not intend to establish a free

trade area and there was no interim plan to that effect. Moreover, the

consideration of such a possibility did not come under the terms of

reference of the Working Party. The United States believed that footnote 2

of paragraph 2 of the Enabling Clause required joint action by the

CONTRACTING PARTIES under paragraph 5 of Article XXV. A waiver had been

requested by the United States precisely in order to comply with its GATT

obligations. Adherence to the waiver procedure would best protect the

substantive provisions of the GATT and the interests of contracting

parties. The United States recognized, nevertheless, that it was within

the discretion of the CONTRACTING PARTIES to determine the proper legal

framework within which to act on the request submitted by the United

States.

Terms and conditions of a possible waiver

37. In commenting on the terms and conditions of a possible waiver,

without prejudice to their final position on the request submitted by the

United States, several members referred to the need for a time-limit,

transparency in the implementation of the CBERA, regular reports on

implementation of the CBERA by the United States and by other contracting

parties, analyses of the trade consequences of the CBERA for other

contracting parties, periodic reviews, provisions for a major review,

provision for prompt consultations with interested contracting parties and

with beneficiary countries, etc. Reference was also made to the following

matters: non-discrimination among the countries of the Caribbean region;

the waiver should not impede m.f.n. tariff reductions; the waiver should

not impede the operation of the GSP; the waiver should not be extended to

obligations under Articles XIX and XIII of the General Agreement; the

waiver should include assurances with respect to imports of sugar by the

United States; the compensation or remedy to third countries in the case of

adverse trade effects, etc.
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38. As to the scope and terms of the waiver, the representative of the

United States noted that a waiver had been requested from the provisions of

paragraph 1 of Article I of the General Agreement in order to implement

the duty-free treatment provisions of the CBERA. The waiver had been

requested for the life of the Act which would expire on 30 September 1995.

The implementation of the CBERA would in no way involve the discriminatory

allocation of any import quotas into the United States and the waiver was

not intended to permit any discriminatory allocation of import quotas. The

United States would be prepared to submit periodic reports on the operation

of the CBERA and would agree to a complete review of the programme at some

point during the life of the waiver. The United States would also agree to

consult with any contracting party who considered that its trade might be

adversely affected by the Act, as well as with the beneficiaries concerning

the implementation of the Act.

39. With reference to the time-limit of the waiver, several members stated
that they could agree with the time-limit proposed by the United States.

The agreement of some members to the time limit was conditional upon the

carrying out of a major review of the effects of the CBERA on the trade of

third countries at some point during the life of the waiver as well as the

carrying out of periodic reviews. It was also suggested that the United

States as well as the beneficiary countries provide to the CONTRACTING

PARTIES regular reports on the implementation of the CBERA which should

include an analysis of its implications for the trade of non-Caribbean

suppliers. Moreover, the United States should provide all interested

contracting parties as well as beneficiary countries with the opportunity

for prompt consultations with respect to any difficulty or matter that may

arise in relation to the implementation of the CBERA.

40. Some members suggested that the waiver might also cover the question

of remedy or compensation to contracting parties whose trade interests

might be adversely affected by the implementation of the CBERA. The United

States representative said that in such event contracting parties would

always have recourse to GATT procedures. He added that his government

would be prepared to include in the report of the Working Party a statement

of the intention of the United States to administer the Act in a manner

which would not damage the trade interests of non-Caribbean suppliers.

Nevertheless, if the trade interests of contracting parties were affected
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negatively there would be opportunity for immediate consultations. Even if

the waiver was granted, a contracting party might seek redress under the

relevant provisions the General Agreement. In this respect the possibility

of compensation could not be ruled out but no particular compensatory

mechanism could be set out in advance.

41. In referring to the provisions of Article XIX and to question 41 in

L/5620, one member suggested that the waiver should in no way affect the

integrity of the safeguard provisions of the General Agreement. In his

opinion, the waiver should not permit discrimination against contracting

parties in the case of the application of safeguard action by the United

States. Another member said that all measures adopted by the United States

under the waiver, other than the duty-free treatment provided in the CBERA,

should comply with the principle of non-discrimination.

42. The representative of the United States reiterated that the waiver

would not impede m.f.n. tariff reductions nor the operation of the GSP.

With respect to suggestions concerning the ability of the United States to

respond to justifiable GATT concerns by altering the CBERA programme, the

United States representative said that legislative changes would be

considered as a means of meeting justifiable and agreed GATT concerns.

However, due to the constitutional process, in the United States the

Administration could not guarantee what Congress would do.

43. One member said that the implementation of the CBERA would require not

only a waiver with respect to Article I of the General Agreement but also

with respect to paragraph 7(iii) of the 1982 Ministerial Declaration.

44. The representatives of some beneficiary countries said that provided

the time limit was the eleven and three quarter years requested by the

United States, they were open minded as to terms and conditions of the

waiver.

Other matters concerning the CBERA

45. One member said that his government would not oppose any consensus

which might emerge in the Working Party with respect to the request of the

United States. His country even though in the eligible list had not been
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designated a beneficiary country. Consequently, as a contracting party,

this member would reserve his country's legal rights in respect of the

CBERA. This member added that his authorities had to take exception with

the statement by the United States that the CBERA would not impede the

operation of the GSP. The request made by the Central American countries

to the representatives of the United States with a view to maintaining

cumulative origin for their exports in the context of the GSP had been

denied because the United States preferred to put its relations with these

countries in the context of the CBERA.

46. The representative of the United States said that the CBERA did not

affect benefits under the GSP. He noted that all members of the CACM were

potential beneficiaries under the CBERA which had more generous origin

terms than the GSP. The request concerning CACM cumulative origin had been

examined during the annual product review of the GSP and not granted by the

President of the United States exercising discretionary powers.

47. One member enquired whether the beneficiary countries themselves would

agree to submit an assessment of the benefits of the CBERA to the

CONTRACTING PARTIES.

Conclusions

48. There was a large measure of support and understanding in the Working

Party with respect to the objectives and purposes of the CBERA,

particularly in regard to the objective of promoting economic development

and raising the standard of living of the people in the region. These

objectives, it was noted, were consistent with the objectives of the

General Agreement. The Working Party noted that the United States and the

beneficiary countries expected the CBERA to stimulate and strengthen the

growth and stability of the economies in the Caribbean region by expanding

investment and production opportunities and increasing trade and foreign

exchange earnings.
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49. With respect to the trade impact of the CBERA, the Working Party also

noted that the United States and the beneficiary countries intended to

continue to foster the growth of trade and economic relations with third

countries including, in particular, other developing countries and to

ensure that the implementation of the CBERA would not be detrimental to the

interests of other contracting parties. In this respect some members,

however, expressed concern at the possibility that trade diversion might

result from the implementation of the CBEPA. In such event it was expected

that the United States would take appropriate remedial action. Special

reference was made to the CBERA provisions concerning sugar which, in the

context of the United States import regime for sugar, placed third country

suppliers to the United States market at an additional disadvantage

vis-a-vis certain beneficiary countries who were granted both statutory

quotas and duty-free treatment, and to the need to ensure that non-

Caribbean suppliers received fair treatment in the United- States market.

50. A number of members indicated that they continued to be in favour of

the strengthening of the Generalized System of Preferences as the best

approach for promoting the trade of developing countries generally. Some

other members reaffirmed their attachment to the most-favoured- nation

principle.

51. Some members of the Working Party made the point that the CBERA while

presented as intended to promote the development of the Caribbean Basin

countries did not extend beneficiary treatment to all countries in the

region. These members were of the view that that the CBERA was not

compatible with the provisions of Article I and Part IV of the General

Agreement.
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52. The Working Party took note of the expression of views by different

delegations regarding the appropriate legal cover that might be sought

under the GATT for the CBERA without pronouncing on the legal or other

merits of the views held by individual delegations. In the light of the

request of the United States and bearing in mind the explanations given by

the United States and, in particular, the assurances that the Act would be

administered in a manner which does riot damage the trade of non-Caribbean

suppliers, the Working Party prepared the draft waiver annexed to this

report, for submission to the CONTRACTING PARTIES.

53. A number of members stated that the proposed waiver should not serve

as a precedent in any respect.

54. It was also understood that the waiver would in no way be considered

as affecting the legal rights of contracting parties under the General

Agreement.


