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Article XXIV-1

PART III

ARTICLE XXIV

TERRITORIAL APPLICATION - FRONTIER TRAFFIC -
CUSTOMS UNIONS AND FREE TRADE AREAS

(Havana Charter Article 42 corresponding to GATT paragraphs
43
44
99:1(d) and Annex M
104:3

1 and 2
3
4-10
11
12)

(Corresponding article in US Proposals:
US draft
London and New York drifts
Geneva draft

Chapter IV-4
Article 33
Article 38
Article 42)

1. Drafting history

The original Geneva Article was extensively revised
in 1948 to take into account provisions of the
Havana Charter. This revision entailed the intro-
duction of the concept of the free-trade area into
the General Agreement, and the establishment of
procedures for the approval by the CONTRACTING
PARTIES of arrangements not fully complying with the
customs union or free-trade area provisions of the
Article (see section 16 below). The Havana Charter
Article on "Preferential Agreements for Economic
Development and Reconstruction" (Article 15), which
expressly recognized the desirability of such
preferential agreements and permitted them as an
exception to the general most-favoured-nation-
obligation after approval by a two-thirds majority,
was not incorporated into the General Agreement.

At the ninth session certain minor drafting changes
were agreed and entered into force in October 1957:

Special Protocol
Relating to
Article XXIV

Protocol amending
the Preamble and
Parts II and III
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Article XXIV-2

(i) "Constituent territories" was substituted for
"parties" in the second sentence of paragraph
4; and

(ii) "Included" replaced "provided for" after the
word "schedule" in the first sentence of
paragraph 7(b).

2. "Frontier traffic" (paragraph 3(a))

Sub-paragraph 3(a) is worded almost identically to
the original US proposal, which was explained by the
US at the London preparatory conference as follows:

"Paragraph 2(a) referred to facilities for frontier
traffic, in cases where a frontier ran through a EPCT/C.II/38
city etc.; ... The area affected by this provision p.7
was usually limited to a distance of 15 kilometres
from the frontier."

The Working Party report, adopted on 26 February 3S/205
1955, on "Schedules and Customs Administration"
notes that:

"... traffic in zones designated in treaties between p.216
adjacent countries, designed solely to facilitate para.24
clearance at the frontier, would normally be covered
by the phrase 'frontier traffic'."

3. Relationship between paragraph 4 and
paragraphs 5 to 9

The report, adopted on 29 November 1957, on the 6S/70
examination of the EEC Treaty provisions relating to
the establishment of a common tariff and the elimi-
nation of import and export duties among the members
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Article XXIV-3

notes that there was extensive discussion as to the
significance to be placed upon paragraph 4 in the
examination ot the tariff provisions of the Rome
Treaty. The representatives of the member States of
the EEC stated:

"The terms of paragraph 4 on the one hand, and
paragraphs 5 to 9 on the other hand must be inter-
preted interdependently. Paragraph 5 of Article
XXIV starts with the word accordingly which indi-
cates beyond doubt the relationship which exists
between these two sets of provisions. The con-
ditions laid down in paragraphs 5 to 9 have the
purpose of ensuring that customs unions or the free
trade areas are in conformity with the general prin-
ciple laid down in the second sentence of paragraph
4. In other words, a customs union or a free trade para.2
area which fulfil the requirements of the provisions
of paragraphs 5 to 9 of Article XXIV would automati-
cally and necessarily satisfy the requirements of
paragraph 4 since paragraphs 5 to 9 merely spell out
the implications of paragraph 4. This interpre-
tation is confirmed by the records of the prepara-
tory work related to the adoption of the text of the
present Article XXIV. The view expressed by certain
contracting parties that the terms of paragraph 4 of
Article XXIV require the Six to take into considera-
tion the situation of each contracting party is
furthermore in contradiction with the provisions of
paragraph 5 et seq., particularly with those of
paragraphs 5(a) and (b) which deal with the general
incidence of tariff rates and commercial regu-
lations. The objective of paragraph 6 is furthermore
the maintenance of the rights of the contracting
parties acquired by concessions granted to them, a
fact which should take care to a large extent of the
problem of the countries the trade of which depends
on one or a few products."

"Most members of the Sub-Group were not prepared to
accept this interpretation. They believed that
paragraph 4 establishes the basic principles which a
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Article XXIV-4

customs union should apply to be consistent with the
objectives of GATT. Where questions arise as to the
application of the provisions of paragraphs 5 to 9 para.3
in particular cases, such questions should be
resolved in a manner consistent with the principles
embodied in paragraph 4. Some members of the Sub-
Group felt, furthermore, that the CONTRACTING
PARTIES would have to verify whether the application
of paragraphs 5 to 9 is consistent with the aims of
a customs union as defined in paragraph 4."...

4. "'as between the territories of contracting parties"
(paragraph 5)

Various Working Party reports record diverging views
as to whether paragraph 5 is applicable also to
agreements with non-GATT contracting parties. See,
e.g., BISD 9S/70, 86 (EFTA); 87, 94 (LAFTA);
18S/149, 154 (EEC-Agreements of Association with
Tunisia and Morocco). The latter Working Party
report, adopted on 29 September 1970, on "EEC- 18S/149
Agreements of Association with Tunisia and Morocco"
contains the following paragraph:

"With regard to the first sentence of paragraph 5, p.154
one delegation pointed out that the term 'terri- para.16
tories of contracting parties' did not cover the
agreements with Tunisia and Morocco, the former
having only provisionally acceded while the latter
had as yet no relation with GATT. Attention was
drawn by this delegation to the Havana Reports on
Article 44 of the Charter, and in particular to
paragraph 6 which corresponds to paragraph 10 of
Article XXIV. It was understood that this paragraph
'will enable the Organization to approve the estab-
lishment of customs unions and free-trade areas
which include non-members'. This interpretation had
been confirmed by a decision in 1956 on the partici-
pation of Nicaragua in the Central American Free-
Trade Area (BISD 5S!29). The representative of the
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parties to the agreements recalled that in other
previous cases, notably in the cases of EFTA and
LAFTA, some participants in those free-trade areas
were not at that time contracting parties and some
of them were still not. Accordingly, it had been
shown in practice that the concept 'territories of
contracting parties' had not been interpreted as
restricting the applicability of paragraph 5."

The 1985 Panel report on "EC-Tariff Treatment on
Imports of Citrus Products from Certain Countries in
the Mediterranean Region", which has not yet been
adopted by the GATT Council, records the argument by
the USA "that the procedures of Article XXIV:7(b)
applied only to interim agreements among contracting
parties and hence not to the agreements concluded
with Algeria, Morocco, Tunisia, Jordan and Lebanon,
which were not contracting parties. These
agreements were rather subject to the procedures of
Article XXIV:10 which required a two-thirds majority
approval."

The Panel findings contain the following paragraph:

"As regards the United States' contention that a
free-trade area including a non-contracting party
can only be considered under the provisions of
Article XXIV:10 and not under those of Article
XXIV:7(b) the Panel noted that the CONTRACTING
PARTIES had considered several such cases under the
provisions of Article XXIV:7(b) (see EFTA: BISD
9S/20; LAFTA: BISD 9S/21; Arab Common Market:
BISD 14S/20; UK/Ireland Free-Trade Area Agreement:
BISD 14S/23)."

For a discussion of whether Article XXIV was meant
to apply to free trade areas between developed and
less-developed countries see, e.g., the Working
Party report, adopted on 4 April 1966, on "EEC-
Association Agreements with African and Malagasy
States and Overseas Countries and Territories":

L/5776

para.3.14

para.4.9

14S/100

October 1985



Article XXIV-6

"Some members of the Working Party expressed the
view that ... Article XXIV had never been meant to p.106
apply to free-trade areas between developed and para.13
less-developed countries".

In reply it was said "that the question of recip-
rocity was not dealt with in Article XXIV, which
only required that restrictions on substantially all
the trade between the member countries of a customs para.14
union or a free-trade area should be removed. The
only test the CONTRACTING PARTIES could apply to a
free-trade area was whether it satisfied the
requirements of Article XXIV."... "There was no
reason to believe that the authors of Article XXIV
had overlooked the possibility of free-trade xreas
between countries at different stages of develop-
ment. The CONTRACTING PARTIES had moreover already
examined free-trade areas where there had been a
great difference between the stages of development
of the constituent territories."

5. "the duties and other regulations of commerce"
(paragraph 5(a) and (b))

(a) Variable levies

During the examination of the accession of Greece to
the European Communities, the EEC agreed to the view
that variable levies are covered by the phrase L/5124
"duties and other regulations of commerce". This para.2
view was shared in the Working Party on the
accession of Greece to the EC, the report of which 30S/168, 186
was adopted on 9 March 1983. paras.52, 53

(b) Rules of origin

The Working Party report, adopted on 10 November 27S/127
1980, on "Agreement between the EFTA Countries and
Spain" records the view of some members of the
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Article XXIV-7

Working Parry that "the strict rules of origin in
the Agreement would limit the scope of free trade in p.135
a manner inconsistent with the requirements of para.27
Article XXIV:8(b) and would raise barriers to the
trade of third countries contrary to the obligations
of Article XXIV:5(c)". The parties to the Agreement
stated that "rules of origin ... were necessary in
a free-trade arrangement. The purpose of the rules
was to prevent deflection of trade and not to limit para.28
the scope of free trade nor create obstacles to
third country exports".

The Working Party report, adopted on 17 May 1978, on
"Agreement between the EEC and Lebanon" records the 25S/142
view of the EEC "that, while the General Agreement
provided for rules of origin, it did not define any p.149
criteria in regard to them. Rules of origin could para.25
differ according to the case, consistently with the
economic and commercial requirements pertaining to
each individual context".

The compatibility of rules of origin with Article
XXIV:5(b) is discussed also in various other Working
Party reports (e.g. 24S/78, 86, 95, 104; 21S/82,
90f, 98f, 106; 20S/152ff, 165ff, 177ff, 190ff,
203ff).

6. "shall not on the whole be higher or more restrictive
than the general incidence of the duties and
regulations of commerce applicable"
(paragraph 5(a))

(a) "on the whole"

It was stated at the 1946 preparatory conference
that the phrase "on the whole" ... did not mean EPCT/C.II/38
that an average tariff should be laid down in p.9

August 1985



Article XXIV-8

respect of each individual product, but merely that
the whole level of tariffs of a customs union should
not be higher than the average overall level of the
former constituent territories.

(b) "the general incidence"

The original text of the General Agreement used the
text "the average level" (in paragraph 2,b) instead
of the words "the general incidence". At the 1948
Havana Conference

"The Sub-Committee recommended that the words Havana Reports
'average level of the duties' be replaced by p.51
'general incidence of the duties' in paragraph 2(a) para.24
of the new Article. It was the intention of the
Sub-Committee that this phrase should not require a
mathematical average ot customs duties but should
permit greater flexibility so that the volume of
trade may be taken into account."

The words "general incidence" were incorporated into
GATT by the Special Protocol relating to Article
XXIV of the General Agreement, which entered into
force on 7 June 1948.

The Working Party report, adopted on 9 March 1983, 3OS/168
on "Accession of Greece to the European Communities"
records the view of the EEC that "the general
incidence" referred to the incidence ot the trade p.179
regime of the enlarged EC on all their partners and para.32
that Article XXIV:5 "required only a generalized,
overall judgement on this point". The EEC also p.184
pointed out "that Article XXIV:5 dealt with the para.42
general incidence of the effects of the creation of
a customs union and that particular implications for p.189
a contracting party with respect to individual pro- para.56
ducts should be discussed in another forum." The
Working Party could not agree on the precise metho-
dology for the assessment to be made in terms of
Article XXIV:5.

August 1985



Article XXIV-9

(c) Methods of calculation

The Committee report, adopted on 29 November 1957,
on the EEC Treaty provisions relating to the 6S/70
establishment of a common tariff notes:

"In considering the basis on which the CONTRACTING
PARTIES could best make a judgement with regard to
the common tariff in the light of provisions of p.71
paragraph 5(a) of Article XXIV, most of the members para.6
of the Sub-Group felt that an automatic application
of a formula, whether arithmetic average or other-
wise, could not be accepted, and agreed that the
matter should be approached by examining individual
commodities on a country by country basis."

"The representatives of the Member States drew
attention to the fact that the provisions of Article
XXIV do not exclude any method of calculation for
the preparation of a common tariff." ... "The Member
States base their calculation on the arithmetical p.72
average method which is strictly in conformity with para.'7
the provisions of paragraph 5 of Article XXIV. For
arriving at a still lower tariff level the Member
States furthermore in their calculation use the
rates actually applied on 1 January 1957, subject to
the exceptions as provided for in Article 109 of the
Treaty, and not the legal and contractual rates
which the Member States, in their view, would have
the right to apply under the provisions of paragraph
5 of Article XXIV. To the same effect the Member
States provided ceiling rates for a great number of
products which have to be applied even in instances
where the arithmetical average would lead to higher
rates."

The EEC States also pointed out that "the common p.73
tariff has to be judged as an entirety". para.11
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Article XXIV-10

(d) "regulations"

The Committee report, adopted on 29 November 1957, 6S/70
on the EEC Treaty provisions relating to quanti-
tative restrictions notes:

"Most members of the Sub-Group could not accept the
interpretation of the Six of paragraph 5(a). In
their view the use of the term 'regulations' in this
paragraph and in paragraph 8(a)(ii) does not include
quantitative restrictions imposed for balance-of- p.78
payments reasons. An examination of the provisions para.5
of the Agr.eement indicates that the term ?regu-
lations' is consistently used to describe such
matters as customs procedures, grading and marketing
requirements, and similar routine controls in inter-
national trade. This interpretation is reinforced
by the fact that in 8(a)(i) the term 'regulation' is
qualified by the word 'restrictive' in the one
instance where Article XXIV specifically refers to
the balance-of-payments Articles. Moreover, the
term 'regulation' does not appear in the balance-of-
payments Articles of the General Agreement. The
General Agreement prohibits the use of quantitative
restrictions for protective purposes and permits
their use only in exceptional circumstances and
mainly to deal with balance-of-payments diffi-
culties. Accordingly the notion that paragraph 5(a)
would require that temporary quantitative restric-
tions should be treated in the same way as normal
protective measures such as tariffs in determining
the trade relations between countries in a customs
union and third countries would be contrary to the
basic provisions of the Agreement which preclude the
use of quantitative restrictions as an acceptable
protective instrument."

(e) "applicable"

The 1961 Working Party established to examine the L/1479
common external tariff of the EEC pursuant to
Article XXIV:5(a) reported that its conclusions "are
necessarily tentative since ... it was not able to
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Article XXIV-11

reach agreement on one question which materially
affects any attempt to compare tariff rates of the p.6
Member States of the EEC before its formation and
the Common Tariff; i.e. the question whether, in
the case of the former, legal or bound rates on the
one hand, or, on the other, rates actually applied
should be used". For a discussion of this question,
in particular of the meaning of the word "appli-
cable" in the criteria set forth in paragraph 5(a),
see also the summary records (SR.18/4, pp.46-54,
SR.19/6-7, pp.80-90) and the Committee report,
adopted on 20 November 1957, on the EEC's common
tariff (65/70-74). An opinion, given in 1962 by the
Executive Secretary on the legal interpretation of L/1919
the word "applicable", notes that "there appears to
be very little recorded history on the drafting of
paragraph 5(a)" and that the word "applicable" had
been used in all the English texts of Article XXIV.

"In the French language text, on the other hand,
there was some alternation between the two expres-
sions 'appl-cables' and 'en vigueur'; in the Havana
Charter and in the General Agreement, in the final
French text drawn up in 1948, the word 'applicables' p.2
was used, but during the review of the GATT at the
Ninth Session in 1955, this was changed (by means ot
the Protocol of Rectification to the French text) to
'en vigueur'. Thus drafting history throws no light
on the choice of words which were used and no defi-
nition of them has been provided."

The opinion continues by exploring the probable
intentions of the drafters of paragraph 5, taking
account of the general principles of paragraph 4 of
Article XXIV:

"the intent of those who drafted the provisions
governing the establishment of a common external
tariff of a customs union was that the formation of
such a union should not, on the whole, result in p.3
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Article XXIV-12

higher tariff barriers against trade than existed
previously in the constituent territories of the
union." ... "Against this background ... the
purposes and intent of paragraph 5(a) and the two
different interpretations of the word 'applicable'

should be examined. It seems that the inten-
tions of the drafters are not fully covered by
either interpretation, and yet when the two inter-
pretations are reconsidered from the point of view
of reasonableness and logic the gap between them
narrows. On the one hand, if the word were inter-
preted in the sense of 'applied' duties, it would be
reasonable, in the computation of a common external
tariff, to permit the use of the duties inscribed in
the tariff in those cases where duties had been tem-
porarily lowered or suspended to meet particular
circumstances of an economic nature or because other
types of barriers were being used. On the other hand,
if the word were interpreted in the sense of 'appli-
cable' duties, it would be reasonable, in the compu-
tation of a common external tariff, to disallow the
customs duties of a legal tariff if these duties had
never actually been applied and there was no rea-
sonable expectation that they ever would be
applied."

For a discussion of this opinion by the contracting
parties, which "noted the views of the Executive
Secretary" (p.171), see: SR.20/11, pp.169-171.

7. "interim agreement"; requirement of a "plan and
schedule" (paragraph 5(c)

The Working Party report, adopted on 25 March 1965,
on "Association of Turkey with the EEC" notes the 13S159
view of the EEC and Turkey that

"the fact that Article XXIV:5 uses the words
'interim agreement' indicates rather clearly that
the 'plan and schedule' need not necessarily be p.62
detailed and complete; the CONTRACTING PARTIES have para.9
examined other regional agreements which were also
somewhat imprecise in this respect".
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In the examination of the EEC association agreements 18S/157
with Tunisia and Morocco in 1970 it was stated that para.27
"without a precise and complete plan and schedule,
it would be impossible for the CONTRACTING PARTIES
to make findings with regard to whether the agree-
ments were likley to result in free-trade areas
within a reasonable period and, if necessary, to
make recommendations."

The Working Party report, adopted on 3 February
1975, on "Agreement between the EEC and Lebanon" 22S/43
records the statement by the EEC "that Article
XXIV:5 must be read in its entirety. The parties'
view, shared by some other members of the Working
Party, was and remained that the three concepts of
'interim agreement', 'plan and schedule' and 'rea-
sonable length of time' could not be dissociated p.46
from one another as to their significance and their para.12
scope. They could not claim to be able to foresee,
in an interim agreement, in any precise manner at
this stage and in a situation constantly changing,
all the modalities that would lead to its objective.
It nevertheless remained that, within the context of
the Agreement, there was a plan and a schedule in
the sense that the Agreement contained specific
concrete provisions for attaining the objectives of
tariff and quota dismantlement in a first stage, and
the provisions necessary for continuing such dis-
mantlement in accordance with the stated will of the
parties to achieve a free-trade area within the
meaning of Article XXIV and in compliance with the
provisions of the General Agreement. Some members
reminded the Working Party that their authorities
did not share this interpretation and said that the
parties should, in any event, provide reference
dates so that contracting parties could judge for
themselves whether the time period was reasonable in
their view."

The Working Party report, adopted on 10 November
1980, on "Agreement between the EFTA Countries and 27S/127
Spain" records the view of the parties to thiws
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Article XXIV-14

agreement "that a study of the practice of GATT
showed that the borderline between the two legal p.129
concepts of free-trade agreement and interim para.7
agreement was not quite distinct".

8. "Reasonable length of time" (paragraph 5(c))

The South African proposal to replace the ambiguous EPCT/C.II/38
term "reasonable" by a definite time limit was not p.8
taken up. EPCT/C.6/34

pp.4-5

With regard to the 1961 Association Agreement 11S/150
between the EEC and Greece, which provided for a para.6
transitional period of 22 years for a relatively
large percentage of Greek imports, doubts were
expressed whether this could be regarded a rea-
sonable length of time for the realization of the
customs union.

At the examination of the 1970 Agreement between the 18S/172
EEC and Spain, the parties to the Agreement noted para.22
that the meaning of the term "reasonable length of
time", which must be appreciated in conjunction with
that of "interim agreement", had never been defined
by the CONTRACTING PARTIES. Another GATT contrac-
ting party stated that it "did not agree with the
contention of the parties to these agreements that C/M/73
differences in their relative economic strengths p.5
meant that the GATT criteria of a 'reasonable period
of time' could be indefinite. The wording of
Article XXIV did not justify such an interpretation
which, if accepted, would invalidate Article I."

The Working Party report, adopted on 29 May 1972, on
"EEC - Agreement of Association with Malta" records 19S/90
the following point of view taken by most members of
the Working Party that, "from the point of view of
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Article XXIV-15

the General Agreement, an evolutionary time-table,
such as the one presented in this Agreement, was
preferable to a precise and detailed schedule in the p.92
case of countries with different levels of develop- para.10
ment. Such a time-table might be more likely to
lead to the formation of a customs union within a
shorter period." "The parties to the Agreement
stated - and several members of the Working Party
supported them - that in view ot the difference in p.93
stage of development of Malta and the Community, the para.11
provisions of the Agreement concerning the plan and
schedule for the establishment of a customs union
represented a realistic approach" ... "The very
term 'interim' as applied to the notions of 'plan
the schedule' and 'reasonable length of time' made
it clear that they did not necessarily have to be
fixed at the outset in an absolutely specific and
detailed manner."

The Working Party report, adopted on 25 October
1972, on "EEC - Agreeement of Association with 19S/102
Turkey" records the view of some members of the
Working Party "that no determination ot what con-
stituted a reasonable length of time had been made p.105
by the CONTRACTING PARTIES" and that the "modalities para.8
and time period for formation of a customs union
must take into consideration special conditions of
the developing countries concerned, for their p.103
development and well-being were essential objectives para.3
of the same General Agreement, and in particular
Part IV thereof." Some members of the Working Party
considered that the extended time period for com-
pleting the customs union envisaged by the parties
could not be considered "reasonable" in the sense of
Article XXIV:5(c) because, inter alia, "the
Additional Protocol was still open-ended as it p.104
seemed to permit Turkey to maintain duties at rates para.6
above the EEC tariff even after the 22-year period.
The lack ot sufficient commitment to incorporate
Turkey's agricultural exports into the liberali-
zation process was also noted. A number of members
raised objections to the discriminatory establish-
ment or removal of quantitative restrictions on the
grounds that this was contrary to the GATT" ...
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The Working Party report, adopted on 15 July 1976,
on "Agreement between the European Communities and 23S/55
Israel" records that

"a member of the Working Party noted the parties'
viewpoint that there was nothing in Article XXIV to
prevent the time-table for the fulfilment of the
reciprocal obligations being phased differently if p.63
the parties so agreed. His authoroties considered para.23
that such a different phasing could be a legitimate
matter for concern, especially if the difference
were substantial. The representative of Israel did
not share this view, especially in the light of the
Tokyo Declaration and the need for differential
measures providing special and more favourable
treatment for developing countries. He said that,
in the present instance, the parties' different
stages of economic development made the phasing
appropriate and compatible with both the letter and
the spirit of the General Agreement.

9. Application of Article XXVIII (paragraph 6)

(a) Initial negotiating rights

See Section 6 under Article XXVIII.

According to Paragraph 10 of the procedures for 27S/26
Negotiations under Article XXVIII, these procedures
are in relevant parts also valid for renegotiations
under Article XXIV:6.

During the Council meeting on 26 April 1974, the
'representative of the United States stated that the
United States and the European Communities had not
yet concluded their negotiations under Article
XXIV:6 under the applicable procedures of Article
XXVIII. He pointed out that the United Kingdom,
Denmark and Ireland had been applying import treat-
ment in accordance with their Accession agreements C/M/95
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with the European Communities, rather than in accor- p.1
dance with their Schedules referred to in Article
II. This raised the question of whether the con-
cessions should be considered withdrawn or modified
as of 1 January 1974. He felt that if this were the
case, Article XXVIII:3 could be interpreted as
requiring notification to the CONTRACTING PARTIES of
any compensatory withdrawals on or before 31 May
1974." Following a joint request made by the USA
and the EC, "the Council decided that without pre-
judice to the interpretation of Article XXVIII:3 the
six-month referred to in Article XXVIII:3 would not p.2
be considered to expire prior to 31 August 1974."

(b) Conciliation

The 1963 Panel report on "US/EEC Negotiation on
Poultry" gave an advisory opinion to the two parties 12S/65
concerned on the value to be ascribed, in the con-
text of the unbinding of a German tariff concession
for this product under Article XXIV:5(a), to US
exports of poultry to Germany.

The Working Party report, adopted on 28 March 1966,
describes the results of consultations under Article 14S/59
XXII:2 in respect of the following matter raised by
the United Kingdom: "The application by Turkey of
Article XXIV:5(a) and of Article XXIV:6 when, in the
course of forming a customs union with the European para.1
Economic Community, the Turkish Government reduces
its tariff in successive stages towards the
Community on the one hand and towards other contrac-
ting parties on the other."

In 1974, when Canada could not reach an agreement C/M/102
with the EEC in the Article XXIV:6 negotiations it C/W/259
requested a panel which accordingly was established. C/M/105
However, it was not activated because the parties
reached an agreement which resulted in a Joint
Declaration.
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The Panel report, adopted on 20 November 1984, or
"Panel on Newsprint", concluded, inter alia:

"It is in the nature of a duty-free tariff quota to

allow specified quantities of imports into a

country duty-free which would otherwise be dutiable,

which is not the case for EFTA imports by virtue of

the free-trade agreements. Imports which are

already duty-free, due to a preferential agreement,
cannot by their very nature participate in an m.f.n.
duty-free quota. The situation in this respect
could only change if the free-trade agreements with

the EFTA countries were to be discontinued; in this

case these countries would be entitled to fall back
on their GATT rights vis-a-vis the EC, which rights
continue to exist." "On the basis of the findings
and conclusions reached above, the Panel suggests
that the CONTRACTING PARTIES recommend that the
European Communities engage promptly in renegotia-
tions under the procedures of Article XXVIII of the

GATT with regard to the tariff quota on newsprint in

Schedule LXXII."

10. Examination of proposed customs unions and free-trade
areas (paragraph 7)

(a) Procedures

It was stated in the course of the discussion in

Geneva that there was "no question of the

[CONTRACTING PARTIES] ... having any power to
approve or disapprove a customs union ... If the

[CONTRACTING PARTIES] find that the proposals made
by the country ... will in fact lead towards a

customs union in some reasonable period of time ...
they must approve it. They have no power to

object."

EPCT/TAC/PV/11
p.37
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In its report, adopted on 18 May 1949, on "The South
Africa-Southern Rhodesia Customs Union", the Working
Party

reached the conclusion that consideration by the
CONTRACTING PARTIES of proposals for customs unions
would have to be based on the circumstances and con-
ditions of each proposal and, therefore, ... no
general procedures can be established beyond those
provided in the Article itself."

During the discussion of the South Africa - Southern
Rhodesia customs union proposal it was stated that
"each case should be considered on its own merits.
The case under consideration (can)not create a pre-
cedent because no two cases (have) the same charac-
teristics". It was also submitted that "to estab-
lish precedents was clearly against the spirit of
Article XXIV".

In the Working Party report, adopted on 15 November
1962, on "Association of Greece with the EEC"

"The Working Party stressed that the sum of the con-
ditions prevailing in Greece was unique to Greece
and that the present Agreement was not a precedent
for possible future association agreements between
other countries and the European Economic Community.
The Working Party considered that in any event,
because of differing economic factors, each agree-
ment for association would have to be considered, in
the context of GATT, entirely on its own merits."

The Working Party report, adopted on 6 October 1971,
on "EEC - Agreement with Spain" contains the

following paragraph:

GATT/CP.3/SR.13
p.5

p.7

S!S/149

p.157
para.32

18S/166
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"Members of the Working Party noted that paragraph
7(b) stipulated that the CONTRACTING PARTIES should
make recommendations to the parties to a free-trade
agreement if they found that the Agreement was not p.172
likely to result in the formation of a customs union para.21
or a free-trade area within the period contemplated
by the parties to the Agreement or the period fore-
seen for the formation of free-trade area was not a
reasonable one. In the absence of a specific time
period for achieving that purpose, it was obviously
impossible in the case under discussion to judge its
reasonableness. Hence the CONTRACTING PARTIES were
deprived of one of the important safeguard pro-
visions incorporated in Article XXIV."

The Working Party report, adopted on 25 October
1972, on "EEC - Agreement of Association with 19S/102
Turkey" records the view that

"as acknowledged by prior working parties, these p.103
association agreements had to be considered on a para.3
case-by-case basis and in their own context."

In the Council decision of 25 October 1972 on pro-
cedures for the examination of customs unions and 19S/13
free-trade areas, the

"Council notes that Article XXIV:7(a) of the General
Agreement requires that any contracting party
deciding to enter into a customs union or free trade
area or an interim agreement leading to such
formation or area, shall promptly notify the
CONTRACTING PARTIES. Without prejudice to the legal
obligations to notify in pursuance of Article XXIV,
the Council decides to invite contracting parties
that sign an agreement falling within the terms of
Article XXIV, paragraphs 5 to 8, to ascribe the item
on the agenda for the first meeting of the Council
following such signature, to the extent that the
advance notice of ten days prescribed for inclusion
of items in the agenda can be observed. Inclusion
of the item should allow the Council to determine
the procedures for examination of the agreement."
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The working Party reports on the examination of the
agreements concluded by Finland with Czechoslovakia,
the German Democratic Republic, Hungary and Poland,
record divergent views as to the compatibility with
Article XXIV of these agreements between a market-
economy country and a centrally-planned economy
state-trading country. It was stated that the
Agreement (Finland/ Hungary) should not be treated
as a special case and that it should be examined in
GATT on the basis of the same rules and conditions,
as applied to other free-trade agreements involving
contracting parties.

Any approach that would question a prior the com-
patibility of the Agreement (Finland/Poland) with
the provisions of the General Agreement, on the
basis that the parties to the Agreement were of
different economic and social systems, would be
unacceptable.

(b) Examination of agreements with a non-contracting
party

The 1985 Panel report on "EC - Tariff Treatment on
Imports of Citrus Products from certain Countries in
the Mediterranean Region", which was not adopted by
the GATT Council, includes the following finding:

"As regards the United States' contention that a
free-trade area including a non-contracting party
can only be considered under the provisions of
Article XXIV:10 and not under those of Article
XXIV:7(b) the Panel noted that the CONTRACTING
PARTIES had considered several such cases under the
provisions of Article XXIV:7(b) (see EFTA:
BISD 9S/20; LAFTA: BISD 9S/21; Arab Common
Market: BISD 14S/20; UK/Ireland Free-Trade Area
Agreement: BISD 14S/23)."

22S/47
23S/67
24S/106, 107
26S/327
27S/136

24S/110
para. 11

27S/138
para. 11

L/5776

para. 49

See also below sections 14 and 16.
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(c) "the CONTRACTING PARTIES shall make
recommendations" (paragraph 7(b))

In the early years of GATT, the examination of
agreements notified under Article XXIV:7 was some-
times concluded by the adoption of a "Declaration".
See, for instance, the Delcaration of 18 May 1949 on
"The Customs Union Agreement between the Governments II/29
of the Union of South Africa and Southern Rhodesia",
in which

"The CONTRACTING PARTIES

Declare that the Governments of the Union of South
Africa and Southern Rhodesia are entitled to claim
the benefits of the provisions of Article XXIV of
the General Agreement on Tariffs and Trade relating
to the formation o customs unions;

Request the Governments of the Union of South Africa
and Southern Rhodesia to instruct the Customs Union
Council to include in each annual report a definite
plan and schedule of the steps to be taken during
the ensuing twelve months towards the re-establish-
ment of the said union; and

Decide to review the above declaration if, after
study of reports and plans submitted by the two
Governments, they find at any time that the Interim
Agreement is not likley to result by 1 April 1959 in
the establishment of a customs union in the sense of
Article XXIV."

Since the examination of the EEC Treaty, almost no
examination of agreements notified under Article
XXIV:7 has led to a unanimous conclusion or specific
endorsement by the CONTRACTING PARTIES that all the
legal requirements of Article XXIV had been met.
Even in the case of the Caribbean Free Trade
Agreement and the later Caribbean Community and
Common Market, where the Working Parties generally
agreed on the consistency of these agreements with
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Article XXIV (18S/133, para.13; 24S/72, para.13),
concern was expressed about the effect of the agri-
cultural provisions on third country trade (C/M/174,
p.12; 24S/70, para.11). Yet the CONTRACTING
PARTIES have never made a formal recommendation
pursuant to Article XXIV:7(b). However, in some
cases the CONTRACTING PARTIES granted a waiver or
special exception (see below sections 16 and 19).
In other cases, the CONTRACTING PARTIES adopted con-
clusions which note, inter alia, that "the CON-
TRACTING PARTIES do not at this juncture find it
appropriate to make recommendations to the parties
to the Treaty pursuant to paragraph 7(b) of Article
XXIV" (see e.g. BISD 9S/21: Latin American Free
Trade Area; 11S/57: Association of Greece with the
EEC; 14S/21: Arab Common Market). There are also
cases where the CONTRACTING PARTIES took note of the
interim arrangement and "invited" submission of "a
sufficiently comprehensive plan and schedule" (e.g.
BISD 14S/23: New Zealand/Australia Free Trade
Agreement).

(d) Effect of not making recommendations
(paragraph 7(b))

The Working Party report, adopted on 9 March 1983,
on "Accession of Greece to the European Communities" 30S/168
records the view of one member of the Working Party
that

"the compatibility of the Treaty of Rome itself with p.174
the provision of the General Agreement remained an para.14
open question since the Working Party which had
examined the Treaty had not reached any final con-
clusions in this regard. Similarly, the compati-
bility of the 1973 enlargement with the General
Agreement had also remained unresolved as that
Working Party had not issued a final report."

The EC replied by stating that it "did not share the
view that these earlier treaties constituted an open
question or that their legal status was unresolved p.175
in GATT since the CONTRACTING PARTIES had formulated para.18
no recommendations under Article XXIV:7(b) for any
modifications to those arrangements. It was,
however, always possible for any country to seek to
resume discussions of these questions in another
more appropriate context."
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The 1985 Panel report on "EC - Tariff Treatment on
Imports of Citrus Products from certain Countries in
the Mediterranean Region", which has not been
adopted by the GATT Council, contains the following
findings:

"The Panel noted that at the time of the examination
of the agreements entered into by the European
Community with certain Mediterranean countries,
there was no consensus among contracting parties as
to the conformity of the agreement with Article
XXIV:5." ...

"The Panel considered that, in effect, the

CONTRACTING PARTIES had withheld judgment at that
time as to the conformity of the agreements with the
requirements of Article XXIV. The agreements had
not been disapproved, nor had they been approved.
The Panel found therefore that the question of the
conformity of the agreements with the requirements
of Article XXIV and their legal status remained
open." ...

"The Panel noted that the absence of a pertinent
decision by the CONTRACTING PARTIES did not create a
legal vacuum. In fact the decision had to be con-
sidered as pending and could therefore be taken at

any time in the future ... At this stage, on the
multilateral level, the status of the agreements had
to be considered as still undetermined."

"Given the lack of consensus among contracting
parties, there had been no decision by the
CONTRACTING PARTIES on the conformity with Article
XXIV of the agreements under which the EC grants
tariff preferences to certain citrus products
originating from certain Mediterranean countries,
and therefore the legal status of the agreements
remained open."

para.4.10

para.4.21

para.5.1(b)
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During the discussion of this Panel report in the
GATT Council, this Panel finding was criticized by
some contracting parties which stated, inter alia,
that "Article XXIV agreements had to be presumed to
be in conformity with the General Agreement as long C/M/186
as the CONTRACTING PARTIES had not made a recommen- pp.9, 10, 16, 17
dation on them".

11. Reports on regional agreements

At the twenty-seventh session the CONTRACTING 18S/38
PARTIES instructed the Council to establish a
calendar fixing dates for the examination, every two
years, of the reports on the regional agreements.

For calendars established by the Council, see, e.g.,
documents L/3682/Rev.1, L/4100, L/4445, L/4725,
L/5158, L/5502 and L/5825.

it was stated by the representative of the European C/M/123
Communities that, from a legal point of view, there p.6
was no reporting obligation in the case of customs
unions and free-trade areas which had been fully
completed.

This view has also been taken by other contracting
parties. For instance, the Working Party report,
adopted on 2 October 1984, on "Australia/New Zealand
Closer Economic Relations Trade Agreement (ANZCERT)" L/5664
records the view of the representative of Australia

"that consistent with past GATT practice, the
parties would be prepared to submit a report bien-
nially to the CONTRACTING PARTIES on the operation para.28
of the Agreement. They would, however, see no need
to continue this reporting once the full free trade
area had been finally established."
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12. "Duties and other restrictive regulations of commerce"
(paragraph 8)

(a) Revenue duties and fiscal charges

The Working Party report, adopted on 2 December
1970, on "EEC - Association with African and 18S/133
Malagasy States" records the view of some members of
the Working Party that "free trade" within the
meaning of Article XXIV:8(b) did not exist in view
of the continued imposition of fiscal charges on
imports without counterpart in the internal taxes of
the associated States. "The representatives of the p.136
parties to the Convention replied that the extent of para.8
trade liberalization achieved by some of the asso-
ciated countries could be seen clearly from the
information furnished on tariff dismantlement, on
the one hand, and on quota dimantlement on the other
hand, which were the two elements on which the
CONTRACTING PARTIES had always hitherto based their
evaluation of the extent to which 'duties and other
restrictive regulations of commerce ... are elimi-
nated with respect to substantially all the trade
...' within the meaning of Article XXIV:8. They
noted that, so far as they knew, the elimination of
fiscal charges had never yet constituted an element
necessary for recognition that a free-trade area was
consistent with the GATT rules. This was an

entirely new objection which had, moreover, not been
the subject of any earlier question. In that
respect the parties to the Convention considered
that GATT rules and practice were perfectly clear.
The General Agreement made a clear-cut distinction
between measures which had a protective effect and
other measures applied in like manner to domestic
and imported products. The rules and obligations in p.137
that respect were very clearly defined in Article
III. It was evident that the provisions of Article
XXIV concerning the concept of a free-trade area
concerned only protective measures. The taxes
referred to were of a fiscal character, not pro-
tective, and did not differ from similar taxes
applied by other contracting parties. It was in any
case unacceptable that developing countries should
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be denied the right to impose a general fiscal tax,
and be deprived of one of the main sources of income
when the imposition of such taxes was a normal and
accepted practice in all other countries including
contracting parties which were members of regional
arrangements already examined in the GATT."

The same differences of view are recorded in the 18S/143, 147
Working Party report, adopted on 9 November 1971, on
"EEC - Association with certain non-European
Countries and Territories."

The Working Party report, adopted on 29 May 1972, on
"EEC - Agreement of Association with Malta" contains 19S/90
the following statements:

"If after entering a customs union Malta were to
retain essentially the same level of charges on
imports from all sources as presently existed in the
Maltese tariff, but redefined as revenue duties, his p.94
delegation wondered how it could be said that trade para.14
was free of duties; in his view this would not be
consistent with the intent of the General Agreement
as regards the establishment of customs unions.
This member also wondered whether the calculation of
trade coverage would be affected by such a change in
definition of the present Maltese tariff."

"The parties to the Agreement denied the validity of
this interpretation concerning revenue duties in
relation to the application of Article XXIV. There
was nothing in the General Agreement to prohibit the
levying of revenue duties, which indeed represented
an essential source of revenue for developing
economies. The freedom of action of any contracting
party in the application of its fiscal policy was
not limited by the General Agreement except where para.15
its direct or indirect protective effects might be
detrimental to a concession. In the face of the
provisions of Article XXIV, the existence of revenue
duties, which by definition ruled out discriminatory
application, could not be regarded as jeopardizing
the establishment of free trade. Such an inter-
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pretation would be tantamount to denying the benefit
of the provisions of Article XXIV and the economic
integration desired by those who framed it to prac-
tically all countries, developing countries, in par-
ticular. In the present instance, the objective of
the parties to the Agreement was to institute free
trade among them and to establish a customs union
involving the adoption by Malta of the Common
Customs Tariff of the Community. Those were
strictly the only points to be taken into con-
sideration in the face of the provisions of Article
XXIV.",

"The discussion brought to light the fact that the p.95
English and French versions of Article XXIV para.17
paragraph 8(a) differed inasmuch as the English text
referred only to 'duties', whereas the French text
referred to 'droits de douane' (customs duties).
The Working Party did not reach any conclusion on
the point."

The Working Party report, adopted on 25 October
1972, on "EEC - Agreement of Association with the
United Republic of Tanzania, the Republic of Uganda 19S/97
and the Republic of Kenya" notes the view of the
parties to this Association Agreement that the
fiscal entry charges levied by these African p.100
countries were not "duties or other regulations of
commerce" within the meaning of Article XXIV. This
view was challenged by other members of the Working
Party.

(b) Quantitative restrictions

The Committee report, adopted on 29 November 1957,
on the EEC Treaty provisions relating to quanti- 6S/70
tative restrictions notes that most members of the
Sub-Group

"could not accept the term 'other regulation of
commerce' in 8(a)(ii) included quantitative restric-
tion. Moreover they pointed out that if paragraph
8(a)(ii) were interpreted to require a common level p.79
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of quantitative restrictions against third coun- para.6
tries, this would be incompatible with the explicit
permission in paragraph 8(a)(i) for the use of
quantitative restrictions within the system for
balance-of-payments reasons since it would appear
not to be practicable to have a common level of
quantitative restrictions against third countries in
a situation where countries within the customs union
made use of their right to impose such restrictions
against their partners. Moreover, the effect of
such an arrangement would be that some country or
countries in the union would be imposing quanti-
tative restrictions not required by their own indi-
vidual balance-of-payments position and would,
therefore, be raising barriers to trade with other
contracting parties."

"Most members of the Sub-Group believed that the
imposition of common quotas by the Six, quite apart
from being contrary to Article XII of the GATT, para.7
would be contrary to fundamental economic reasoning
unless they held their reserves in common. Common
quotas could mean that a member of the customs union
in balance-of-payments difficulties would be unable
to apply restrictions appropriate to its particular
difficulties while other members would be applying
restrictions not required or justified by their
payments position. Under such a system, unless
restrictions were also imposed between the Six,
imports would tend to flow to the country not in a
position to finance them at the expense of the other
Members who had no difficulty in financing them."

"Most members of the Sub-Group emphasized that if
the Six were individually no longer to be bound by
the balance-of-payments provisions of the Agreement para.8
permitting the use of quantitative restrictions only
in carefully defined circumstances, then the balance
of rights and obligations under the Agreement would
be impaired."
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(c) "except, where necessary, those permitted under
Articles XI, XII, XIII, XIV, XV and XX"
(paragraph 8)

The Committee report, adopted on 29 November 1957,
on the consistency with Article XXIV of the EEC 6S/89
Treaty provisions for the association of overseas
territories records the following view of some GATT
contracting parties:

"paragraph 8(b), in derogation of the rule regarding
the elimination of internal obstacles, made pro-
vision for certain restrictive trade regulations
authorized under certain Articles of the General
Agreement; the list of these did not, however,
include Article XVIII, concerning governmental p.94
assistance to economic development. The application para.16
of the customs duties and of the restrictions insti-
tuted under Article XVIII did not therefore benefit
from the exception for which provision was made in
Article XXIV. The latter did not make provision for
allowing one constituent territory of a free-trade
area, in order to protect its industry, to levy
import duties on imports from another constituent
territory."

The EEC States replied by saying that, inter alia,

"the Rome Treaty did not make any legal use of
Article XVIII. Furthermore, the argument which had
been drawn a contrario from the fact that Article
XVIII was not one of those referred to in Article p.97
XXIV:8(b) did not take into account the fact that para.26
Article XXI was not mentioned either. It would be
difficult, however, to dispute the right of
contracting parties to avail themselves of that pro-
vision which related, inter alia, to traffic in
arms, fissionable materials, etc., and it must
therefore be concluded that the list was not
exhaustive."

The Working Party report, adopted on 29 September
1970, on the accession of Iceland to the EFTA
records the view of certain members of the Working
Party "that Article XXIV did not affect the obli- 18S/177
gation of contracting parties to apply quota
restrictions in a non-discriminatory manner."
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The Working Party report, adopted on 21 October
1974, on "EC Agreements with Finland" records the
view of the EEC and Finland that "Article XXIV:8(b),
specifically mentioning Article XIII, was permissive
in this respect and covered certain possibilities
in relation to the maintenance of outward restric-
tive regulations of commerce in certain circum-
stances, while eliminating those between the parties
to the Agreement."

It was stated that the invocation of Article XXIV
did not automatically waive the other provisions of
the General Agreement, including Articles XI and
XIII.

(d) Relationship between Articles XXIV and XIX

The question of the modalities of application of
Article XIX, in particular the question of m.f.n.
treatment versus selectivity, has been discussed on
a number of occasions in relation to agreements
presented under Article XXIV. Article XXIV:8
permits the maintenance of restrictions within a
customs union or a free-trade area which are upheld
in accordance with certain GATT provisions (Articles
XI, XII, XIII, XIV, XV and XX). The fact that
Article XIX does not appear in the list has given
rise to uncertainty and controversy when several of
these agreements were examined in GATT working
parties. For example, the reports adopted in 1973
concerning the agreements between the European
Communities and Austria, Iceland, Portugal, Sweden
and Switzerland all contain the following
paragraphs:

"Some members of the Working Party expressed their
concern that the parties to the Agreement seemed to
interpret the provisions of Article XXIV:8(b) of the
General Agreement so as to allow discriminatory
application of Article XIX when safeguard action was
being taken. They would like it to be understood in
the Working Party that the reply given by the
parties to the Agreement to the question on appli-
cation of safeguard provisions did in fact mean that
safeguard action would be taken on a strictly
most-favoured-nation basis.

L/4679
para. 24
20S/156, 169,
181, 194, 207
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The representative of the European Communities
called attention to the omission of Article XIX from
among those mentioned in Article XXIV:8(b), which
required the elimination of certain 'other restric-
tive regulations of commerce' as between members of
the free-trade area. His authorities, accordingly,
were of the view that they were free to exempt these
members from possible restrictions imposed under
Article XIX.

Some members could not accept that explanation. In
their view, the invocation of Article XXIV did not 20S/156, 169,
mean that other Articles of the General Agreement 181, 194, 207
should cease to apply; and these members could not
agree that the invocation of Article XXIV permitted
the discriminatory application of Article XIX."

A particular case involving the issue arose in 1973
when the Council discussed the action by the
European Communities under Article XIX on magneto-
phones. On that occasion, Japan noted that the
measures "did not apply to the associated countries
and the other members of the Community, while
Article XIX required global application". The EC L/4679
replied that this was in accordance with Article para.25
XXIV (C/M/186). The matter was subsequently dis-
cussed in the 29th Session of the CONTRACTING
PARTIES, where Canada supported the Japanese view.
The representative of the European Communities
stated that while Article XIX measures "should apply
erga omnes, they need not apply to countries which
had an agreement with the Community in accordance
with Article XXIV. The Community was always pre-
pared to enter into consultations and consultations
had been held on this subject" (SR 29/1).

There are also other cases in which the measures
were only being applied to third countries. The L/4679
Federal Republic of Germany imposed import licensing para.26
on coal and coal products in September 1958 only for
imports from non-ECSC countries (L/855, L/920). In
August 1976, Australia imposed quantitative restric-
tions on chest freezers for all imports other than
those under the existing trading arrangements pro-
vided for in the New Zealand-Australia Free Trade
Agreement (L/4387).
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But there are also Article XIX safeguard measures
applied non-discriminatorily on all imports,
including imports from countries which had an agree-
ment with the importing country in accordance with
Article XXIV (see, e.g., item No. 83 in the list of
Article XIX actions below under section 26 of
Article XIX).

In the context of global quotas being introduced by C/M/144
Norway which did not apply to all contracting p.16
parties, it was stated in 1980 that no conclusion
had been reached in GATT whether a contracting party
which was a member of an association agreement or
the like could exclude the other member countries of
such an agreement from a safeguard action.

13. "substantially all the trade" (paragaph 8)

(a) Quantitative criteria

The Committee report, adopted on 29 November 1957,
on the examination of the EEC Treaty provisions for
the association of overseas territories notes that
the EEC States proposed the following definition of 6S/70, 89
the term "substantially all":

Ila free-trade area should be considered as having p.99
been achieved for substantially all the trade when para.30
the volume of liberalized trade reached 80 per cent
of total trade."

"Many members of the Sub-Group said that each case
of a proposed customs union or free-trade area had
to be considered on its merits and that it was,
therefore, inappropriate to fix a general figure of
the percentage of trade which could be subjected to
internal barriers without running counter to the
definition in paragraph 8(b) of Article XXIV. A p.100
matter to be considered was whether the provisions para.34
of a free-trade area pointed towards a gradual
increase of barriers affecting the trade between the
constituent parties or a gradual reduction of such
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barriers. Moreover, any calculation of the percen-
tage of trade not freed from barriers would need to
take account of the fact that this would be, or
would have been, larger if the trade had been
allowed to flow freely. Some members of the Sub-
Group thought that it would be unrealistic to apply
the same criterion to a free-trade area such as that
existing between Nicaragua and El Salvador and to a
free-trade area the members of which were highly
industrialized countries accounting for a large
percentage of world trade."

The same report reflects different views as to
whether a quantitative assessment of the trade
liberalization within the free trade areas between
the European and the overseas territores should be
based, as suggested by the EEC States, on the total pp.98-101
volume of trade including the intra-European trade
among the EEC States or, as suggested by other con-
tracting parties, solely on the trade between the
EEC as a whole and the associated overseas terri-
tories.

(b) Qualitative criteria

The Working Party report, adopted on 4 June 1960, on 9S/70
the examination of the EFTA Convention notes:

"The Working Party considered first whether the
requirement relating to 'substantially all the
trade' in Article XXIV:8(b) was met in the case of
the Stockholm Convention. The view was put forward
that, as the provisions of, inter alia, Articles 3
and 10 of the Convention relating to the elimination
of barriers to trade in the free-trade area did not
apply to trade in agricultural products, it could
not be maintained that duties and other restrictive p.83
regulations of commerce were being eliminated on para.48
'substantially all the trade'. It was also con-
tended that the phrase 'substantially all the trade'
had a qualitative as well as quantitative aspect and
that it should not be taken as allowing the exclu-
sion of a major sector of economic activity. For
this reason, the percentage of trade covered, even
if it were established to be 90 per cent, was not
considered to be the only factor to be taken into
account."
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"The member States agreed that the quantitative
aspect, in other words the percentage of trade
freed, was not the only consideration to be taken
into account. Insofar as it was relevant to con-
sider the qualitative as well as the quantitative
aspect, it would be appropriate to look at the con- p.84
sistency of the Convention with Article XXIV:8(b) para.49
from a broader point of view and to take account of
the fact that the agricultural agreements did
facilitate the expansion of trade in agricultural
products even though some of the provisions did not
require the elimination of the barriers to trade.
Moreover, insofar as both qualitative and quanti-
tat aspects were concerned it was incorrect to
say Ohm_ the agricultural sector was excluded from
the free-trade area; in fact barriers would be
removed on one third of total trade in agricultural
products between member States"...

"The member States did not accept the contention
that they should not take credit for the removal of
barriers to trade on a product unless such barriers p.84
were removed by all the member States. In this para.51
connexion the drafting history of Article XXIV was
important. The Article had been drafted against the
background of the possibility of a free-trade area
being established in Europe in which the United
Kingdom, in particular, might Twish to retain some
barriers against certain imports from its partners
mainly as a result of its preferential arrangements.
It was envisaged, therefore, that an individual
member of a free-trade area should have a certain
latitude in respect of some products; this latitude
would be permitted by the phrase 'substantially all
the trade'. In view of the preferential arrange-
ments of the United Kingdom, there was an inference
that this latitude would be used particularly with
respect to agricultural products. It was important
to note that the phrase used in Article XXIV was
'substantially all the trade' and not 'trade in
substantially all products'. Some members might
wish to avail themselves of this latitude in respect
of different products. The member States did not
claim that free trade would be achieved in the case
of all agricultural products, but they did consider
themselves entitled to take into account the trade
affected by the complete removal of barriers under
the agricultural agreements for certain products
when assessing the total amount of trade freed under
the free-trade area arrangements."
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"There was, therefore, a divergence of view
regarding the justification for including, in esti-
mating the amount of trade within the free-trade
area to be freed from barriers in terms of Article
XXIV, the trade in agricultural products where
imports were freed in the case of one member State
only. In the time at its disposal, the Working
Party was unable to reach agreement concerning the
interpretation which should be given to the relevant
provisions of Article XXIV."

The Working Party report, adopted on 19 October
1973, on "European Communities - Agreements with
Portugal" notes the view of the EEC that no exact
definition of the expression "substantially all the
trade" existed and that the precise figures would
vary from case to case according to several factors.
At any rate, percentages were established as a
general indicator of the trade covered by the
Agreement and were not to be regarded as a con-
clusive factor.

Various other Working Party reports on agreements
presented under Article XXIV also record statements
that the meaning of "substantially all the trade"
had never been defined in GATT. It was also stated
that Article XXIV:8(b) had to be interpreted to mean
free trade in all products and not carved out by
sectors; the exclusion of a whole sector, no matter
what percentage of current trade it constituted was

contrary to the spirit of both Article XXIV and the
General Agreement.

The Working Party report, adopted on 10 November
1980, on "Agreement between the EFTA Countries and
Spain" notes the following statement:

"The spokesman for the parties stated that although
the precise meaning of 'substantially all the trade'
was nowhere defined, it was clear that it meant less
than all trade. Given the fact that very close to
90 per cent of all the trade between the EFTA
countries and Spain was covered by the Agreement at

20S/171, 176
para. 16

18S/164
21S/80
27S/132

21S/79

27S/127

p.132
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its initial stage and that there was a commitment by para.15
the parties to go further, there was no doubt in his
mind that the GATT obligations were fulfilled. The
fact that the agricultural agreements did not cover
all trade in that sector was not relevant in this
connexion, as one could not approach an agreement of
this kind on a sector-by-sector basis. The GATT
required a coverage of 'substantially all the
trade', not 'trade in substantially all products';
agricultural trade would have to be seen as part of
and a contribution to the total coverage."

(c) Reverse preferences

The Working Party report, adopted on 11 November
1977, on "The Australia/Papua New Guinea Trade and 24S/63
Commercial Relations Agreement" contains the
following paragraph:

"The representative of Australia stated that
although Papua New Guinea would not be extending any
reverse preferences to Australia under the Agree- p.64
ment, trade statistics showed that substantially all para.7
the trade was covered within the meaning of Article
XXIV:8(b). It was pointed out in this connexion
that Article XXIV did not contain any specific pro-
vision with respect to reverse preferences. The
absence of reverse preferences in favour of
Australia did not, in the view of his authorities,
affect the free-trade area status of the Agreement."

"Some members expressed doubts about the conformity
of the Agreement with the provisions of Article
XXIV, since it appeared that no reciprocal reduction
of duties or elimination of other restrictive regu-
lations of commerce by Papua New Guinea had been
required .... One member ... stated that he did not
share the view expressed by the representative of
Australia that, in the light of the fact that para.11
Article XXIV made no mention of reverse preferences,
reciprocity was not required between the partners to
free-trade area agreements".

See also the Working Party report, adopted on 23S/46
15 July 1976, on "The ACP-EEC Convention of Lomg",
which records the following statement of the EEC:
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"In the light of their development needs and the
principles of Part IV of the General Agreement, the
Community had not demanded reciprocity in its trade p.48
with the ACP. The Community was convinced that the para.4
Convention was in conformity with the obligations of
contracting parties and fully responded to the
objectives which governed the GATT."

However, the view of the parties to the Convention -
"that the Convention was compatible with their obli-
gations under the General Agreement, in particular p.54
the provisions of Articles 1:2, XXIV and XXXVI, para.23
which had to be considered side by side and in con-
junction with one another" - was not shared by some
other members of the Working Party. paras.25, 26

The 1984 report submitted on the "Application of the
EEC-Algeria, EEC-Morocco, EEC-Tunisia, EEC-Egypt, L/5674
EEC-Jordan, EEC-Lebanon and EEC-Syria Co-operation
Agreements" contains the following communication by
the parties to these agreements.

"By virtue of the provisions of the agreements, the
partners of the Community have not so far granted it p.1
any concessions in conformity with the principles of
Part IV of the General Agreement."

14. Simultaneous membership in customs unions and free
trade areas

The Committee report, adopted on 29 November 1957, 6S/70
on the examination of the EEC Treaty provisions for
the association of overseas territories contains the
following paragraphs:

"Some members stated that under the terms of the
General Agreement, it was not contemplated that the
same group of countries should belong at the same p.90
time to a customs union and a free-trade area. This para.2
argument was developed in a note submitted by the
delegation of Ceylon, which is reproduced in
Appendix A."'
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"The representative of the Six and some other
members could not accept this view. The represen-
tative of the Six pointed out that the provisions of
the General Agreement relating to customs unions and
free-trade areas should be considered together. If para.5
the authors of the Havana Charter had intended to
oppose the simultaneous establishment and the co-
existence of the two systems, they would have
included appropriate provisions in the text which
they had drafted. One could not introduce into the
Agreement restrictive provisions which it did not
contain, and limit the rights of sovereign States on
points which they had not accepted." ...

"The representative of a country which in 1947 was
already a party to a customs union stated that at
that time his country's representatives had sought
an assurance that the article which had later become
Article XXIV of the General Agreement really per- p.91
emitted the association of a customs union and a para.7
free-trade area, and the reply had been in the
affirmative. Another member of the Sub-Group
pointed out that France, which had strongly proposed
the inclusion of provisions relating to free-trade
areas, had a customs union arrangement with the
Principality of Monaco and would certainly not have
accepted a text which would have prevented it from
joining such an area."

"The Sub-Group felt that the question of the co-
existence of a customs union and a free-trade area
was an important question which the CONTRACTING para.8
PARTIES would have to study further with a view to
reaching a decision on this point."

See also above section 10(a).

15. Interpretative Note on paragraph 9

The Note was rectified by the Third Protocol of GATT/CP.3/SR.6
Rectification, which entered into force on pp.7-8
21 October 1951, to meet a difficulty of Southern
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Rhodesia. At Havana "it had not been envisaged that
the importing country might be one which granted the
same prefential rate to the country of origin of the
product as the re-exporting country and in that case
the difference payable should be that between the
duty already paid and the preferential rate".

16. Interpretation and application of paragraph 10

(a) Formation of customs unions and free trade
areas with non-GATT contracting parties

It was considered that the Article (including
paragraph 10) "would not prevent the formation of
customs unions and free-trade areas of which one or
more parties were non-Members, but would give the
Organization an essential degree of control".

"It was the understanding of the Sub-Committee that
this new paragraph 6 [10] will enable the Organi-
zation to approve the establishment of customs
unions and free-trade areas which include
non-Members."

Decision of 25 October 1951 on Free-Trade Area
Treaty between Nicaragua and El Salvador.

Decision of 13 November 1956 on participation of
Nicaragua in the Central American Free-Trade Area.

Havana Reports
p.51, para.23

Idem
p.52, para.27

Vol. II/30

5S/29
18S/154

See also above sections 4 and 10(b).

(b) "by a two thirds majority"

At their first session, in March 1948, the
CONTRACTING PARTIES agreed to amend Article XXIV by
substituting the corresponding provisions of the ITO
Charter. In the corresponding Havana Charter
Article 44, thec voting rule reads "by a two thirds
majority of the Members present and voting".

GATT/1/SR.2
p. 4
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At the ninth session, in 1955, a proposal to amend
the rule to read "by a majority comprising two
thirds of the contracting parties" was rejected.

17. Interpretation of paragraph 12

L/189
W.9/193

(a) Purpose and scope of paragraph 12

The preparatory work for paragraph 12 includes some
statements which proceed from the assumption that
paragraph 12 would apply only to those measures by
regional or local governments or authorities which
the central government cannot control because they
fall outside its jurisdiction under the constitu-
tional distribution of powers.

In the 1985 Panel report on "Canada - Measures
Affecting the Sale of Gold Coins", which has not yet
been adopted by the GATT Council,

"the Panel considered that the purpose of Article
XXIV:12 was to qualify the basic obligation to
ensure the observance of the General Agreement by
regional and local government authorities in the
case of contracting parties with a federal
structure." ...

"The Panel then examined whether Article XXIV:12
applies (a) to all measures taken at the regional or
local level or (b) only to those measures which the
federal government cannot control because they fall
outside its jurisdiction under the constitutional
distribution of competence. The Panel noted that,
in the Preparatory meetings for an international
trade organization and in the negotiations leading
to the General Agreement, the following justifi-
cations and explanations were given by the dele-
gations which suggested the inclusion of a federal
State clause." ...

EPCT/ 13
p.1
EPCT/C.II/27
p.1
EPCT/C.II/54
p.4
EPCT/C.II/64
p.3

L/5863

para.53

para.54
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"This drafting history indicates, in the view of the
Panel, that Article XXIV:12 applies only to those
measures taken at the regional or local level which para.56
the federal government cannot control because they
fall outside its jurisdiction under the constitu-
tional distribution of competence."

"The Panel considered that, if Article XXIV:12 is to
fulfil its function of allowing federal States to
accede to the General Agreement without having to
change the federal distribution of competence, then
it must be possible for them to invoke this pro-
vision not only when the regional or local govern-
ments' competence can be clearly established but para.58
also in those cases in which the exact distribution
of competence still remains to be determined by the
competent judicial or political bodies. The Panel
therefore concluded that Canada had to be given the
benefit of the doubt and that Article XXIV:12 had to
be deemed to be applicable to the Ontario measure."

"The Panel then turned to the question of the legal
consequences of the application of Article XXIV:12
to the Ontario measure. The Panel considered that para.59
Article XXIV:12 could be interpreted either (a) as
limiting the applicability of the other provisions
of the General Agreement or (b) as merely limiting
the obligation of federal states to secure the
implementation of these provisions."

"The Panel proceeded to an evaluation of the rela-
tive merits of the two interpretations of Article
XXIV:12. The Panel noted that Article XXIV:12
refers to the 'observance' of the provision of the
General Agreement by local governments. Only a rule para.63
that applies to local governments can be 'observed'
by them. This suggests that Article XXIV:12 was not
meant to regulate the scope of application of the
provisions of the General Agreement but merely the
measures to secure their observance by local govern-
ments. The Panel further noted that Article XXIV:12
is an exception to the general principle that a
party to a treaty may not invoke its internal law as
a justification for not performing its treaty obli-
gations (see para.42 above), that it grants a
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special right to federal States without giving an
offsetting privilege to unitary States and that it
could therefore lead to imbalances in rights and
obligations between unitary and federal States if
the latter encounter constitutional difficulties in
carrying out their obligations under the General
Agreement."

"The Panel considered that, as an exception to a
general principle of law favouring certain con-
tracting parties, Article XXIV:12 should be inter- para.64
preted in a way that meets the constitutional diffi-
culties which federal States may have in ensuring
the observance of the provisions of the General
Agreement by local governments, while minimizing the
danger that such difficulties lead to imbalances in
the rights and obligations of contracting parties.
Only an interpretation according to which Article
XXIV:12 does not limit the applicability of the pro-
visions of the General Agreement but merely limits
the obligations of federal States to secure their
implementation would achieve this aim."

(b) "reasonable measures"

As regards the meaning to be given to the term
"reasonable", see the interpretative note to Article
III:1, which defines the term "reasonable measures" IV/63
for the case of national legislation authorizing
local governments to impose taxes.

The 1985 Panel report on "Canada - Measures
Affecting the Sale of Gold Coins", which has not yet L/5863
been adopted by the GATT Council, includes the
following Panel findings:

"The Panel considered that neither the wording nor
the drafting history of Article XXIV:12 supported
the Canadian view that each contracting party had
the right to determine itself whether a measure was
'reasonable' within the meaning of Article XXIV:12. para.68
The obligation to take reasonable measures which
Article XXIV:12 imposes on federal States is a
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counterpart to the privilege which this provision
confers upon these States (see para.42 above). If
the Canadian position were accepted, the obligation
under Article XXIV:12 would be void of all substance
while the corresponding privilege would remain
intact."

"The Panel consequently examined what meaning should
be given to the term 'reasonable'. The Panel noted
that the only indication in the General Agreement of
what was meant by 'reasonable' was contained in the
interpretative note to Article III:1, which defined para.69
the term 'reasonable measures' for the case of
national legislation authorizing local governments
to impose taxes. According to this note the
question of whether the repeal of such enabling
legislation would be a reasonable measure required
by Article XXIV:12 should be answered by taking into
account the spirit of the inconsistent local tax
laws, on the one hand, and the administrative or
financial difficulties to which the repeal of the
enabling legislation would give rise, on the other.
The basic principle embodied in this note is, in the
view of the Panel, that in determining which
measures to secure the observance of the provisions
of the General Agreement are 'reasonable' within the
meaning of Article XXIV:12, the consequences of
their non-observance by the local government for
trade relations with other contracting parties are
to be weighed against the domestic difficulties of
securing observance. While recognizing that this
note refers to the case of national enabling legis-
lation, the Panel considered that the basic prin-
ciple embodied therein was applicable to the present
case."

(c) Obligation to compensate for the non-observance
of GATT provisions

The 1985 Panei report on "Canada - Measures
Affecting the Sale of Gold Coins", which has not yet L/5863
been adopted by the GATT Council, includes the
following Panel findings:
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"For the reasons set out above, the Panel considered
that the non-observance of the provisions of Article
III:2 by Ontario constituted a prima facie case of para.65
nullification or impairment of benefits accruing to
South Africa under the General Agreement. Canada's
obligations to ensure the observance of the pro-
visions of Article III:2 by Ontario are limited to
those set out in Article XXIV:12 but, until its
efforts in accordance with Article XXIV:12 have
secured the withdrawal of the measure, Canada is
obliged to compensate South Africa for the com-
petitive opportunities lost as a result of the
Ontario measure."

"In the light of the findings set out above, the
Panel recommends that the CONTRACTING PARTIES
request Canada to:

(a) continue to take such reasonable measures as are para.72
available to it to secure the observance of Article
III:2 by the province of Ontario in accordance with
Article XXIV:12;

(b) compensate South Africa for the competitive
opportunities lost as a result of the Ontario
measure until its efforts in accordance with Article
XXIV:12 have secured the withdrawal of the measure;
and

(c) report to the CONTRACTING PARTIES-on the actions
taken in the light of paragraphs (a) and (b) above
before the end of 1985."

18. Waivers granted under the provisions of paragraph 5
of Article XXV

France and Italy - Ctstoms union

Decision of 20 March !948 GATT/CP/l
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A waiver from the provisions of Article XXIV
(original text, before the special Protocol
Relating to Article XXIV entered into force, adding
inter alia paragraph 10 to Article XXIV) was granted
to enable France to enter into a customs union with
Italy which was not a contracting party.

The waiver has not been used.

19. Relationship between Article XXIV and Articles XXII
and XXIII

The possibility of invoking Articles XXII and XXIII
with regard to agreements presented under Article
XXIV has been acknowledged in various working party
reports (e.g., 23S/61; 24S/66; 25S/119) and GATT
Council deliberations (e.g., C/M/73, p.5; C/M/162,
p.13; C/M/166, p.12).

A Canadian request for a panel because of lack of
agreement in Article XXIV:6 negotiations led to the
establishment of a panel, which however was not
activated because the parties reached an agreement.

The 1985 Panel report on "EC - Tariff Treatment on
Imports of Citrus Products from Certain Countries in
the Mediterranean Region", which has not yet been
adopted by the GATT Council, contains, inter alia,
the following findings as to the relationship
between Articles XXIII and XXIV:

"In the opinion of the Panel, the examination - or
re-examination - of Article XXIV agreements was the
responsibility of the CONTRACTING PARTIES. In the
absence of a decision by the CONTRACTING PARTIES and
without prejudice to any decision CONTRACTING
PARTIES might take in the future on such a matter,
the Panel was of the view that it would not be
appropriate to determine the conformity of an agree-
ment with the requirements of Article XXIV on the
basis of a complaint by a contracting party under
Article XXIII:l(a). The Panel did not preclude that

C/M/102,105

L/5776

para.4. 15
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amongst the procedures available to CONTRACTING
PARTIES, a panel could be established to give an
advisory opinion on the conformity of an agreement
or an interpretation of specific criteria under
Article XXIV to assist CONTRACTING PARTIES in making
findings or recommendations under Article XXIV:7(b).
However, the Panel was of the view that irrespective
of the procedure to be followed for this purpose,
including a panel, this should be done clearly in
the context of Article XXIV and not Article XXIII,
as an assessment of all the duties, regulations of
commerce and trade coverage as well as the interests
and rights of all contracting parties were at stake
in such an examination, and not just the interests
and rights of one contracting party raising a com-
plaint."

"The Panel considered that the practice, so far
followed by the CONTRACTING PARTIES, never to use
the procedures of Article XXIII:2 to make recommen-
dations or rulings on the GATT-conformity of
measures subject to special review procedures was
sound. It felt that the purposes these procedures
served and the balance of interests underlying them
would be lost if contracting parties could invoke
the general procedures of Article XXIII:2 for the
purpose of requesting decisions by the CONTRACTING
PARTIES, on measures to be reviewed under the
special procedures. The panel therefore concluded
that it should, in the absence of a specific mandate
by the Council to the contrary, follow this practice
also in the case before it and therefore abstain
from an overall examination of the bilateral
agreements."

"The Panel further noted that in some of the con-
clusions on agreements, following their examination
under Article XXIV:7, the CONTRACTING PARTIES had
recalled that procedures for consultations under
Article XXII had been accepted and had then noted
that 'the other normal procedures of the General
Agreement would also be available to contracting
parties to call into question any measures taken'
under the interim agreements (see Rome Treaty:
BISD 7S/71; EFTA: BISD 9S/20; LAFTA: BISD 9S/21,
and Finnish Association with EFTA: BISD 1OS/24).

para.4.16
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The reference to 'the other normal procedures of the
General Agreement', after the mention of Article
XXII, can only be understood to mean the procedures
of Article XXIII. The CONTRACTING PARTIES have
established in the above conclusions that this pro-
cedure could be used to call into question 'any
measure' taken by the parties to the agreements;
they did not mention the possibility of calling into
question the agreements as a whole, under the pro-
cedures of Article XXIII. Furthermore, the Panel
noted that in the reports of the working parties
relating to the respective EEC agreements with
Egypt, Lebanon, and Jordan, it was specified that
'as regards the possibility of consultations with
the contracting parties concerning the incidence of
the Agreement on their trade interests, which had
been mentioned by some members of the Working party,
the spokesman for the European Communities stated
that nothing prevented these countries from invoking
the relevant provisions of the General Agreement,
such as Articles XXII and XXIII' (BISD 25S/119
para.15, 139 para.16, and 147 para.15)."

... "a decision of the CONTRACTING PARTIES on the
agreements would inevitably have amounted to a
judgment on their conformity with Article XXIV. Had
it been recognized that an agreement was in con-
formity with the requirements of Article XXIV, the
implementation of this agreement could no longer be
considered as nullifying or impairing benefits
accruing under the General Agreement. On the other
hand, had the agreement been considered by the
CONTRACTING APRTIES as not being in conformity with
the said requirements, its implementation would
amount to a clear infringement of the provisions of
the General Agreement which would constitute prima
facie a clear case of nullification or impairment in
the sense of Article XXIII:l(a)."

... "the Panel proceeded to examine in accordance
with Article XXIII:1(b) whether and how a benefit
accruing to the US directly or indirectly under
Article I:1 had been nullified or impaired as a

result of the EEC's application of tariff pre-
ferences on citrus products from certain Mediter-
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ranean countries, whether or not these preferences
conflicted with the provisions of the General
Agreement (ref. para.4.2). The Panel considered
that such an examination was in keeping with its
terms of reference to examine the matter in the
light of the relevant GATT provisions. The US, in
its complaint, had not specified any particular
provision of Article XXIII:1, and therefore the
matter could also be considered under Article
XXIII:1(b)..... Moreover the US had stated that
even if the granting of tariff preferences was
consistent with the General Agreement, Article
XXIII:1(b) would justify the US complaint that GATT
benefits were being nullified or impaired".

... "the Panel considered that although complaints
brought previously under Article XXIII:1(b) had
related to benefits arising from Article II, it
believd that this did not signify that Article
XXIII:1(b) was limited only to those benefits. The
drafting history of Article XXIII confirmed that
this Article, including paragraph 1(b) thereof,
protected any benefit under the General Agreement
(p.7 of document E/PC/T/A/PV/12 of 12 June 1947).
This would include then the benefits accruing to the
United States under Article I:1 which applied to
bound and unbound tariff items alike".

The Panel's conclusion "that in this particular
situation the balance of rights and obligations
underlying Articles I and XXIV of the General
Agreement had been upset to the disadvantage of the
contracting parties not parties to these agreements
and that the United States was therefore entitled to
offsetting or compensatory adjustment to the extent
that the grant of the preferences had caused sub-
stantial adverse effects to its actual trade or its
trade opportunities", was disputed by several con-
tracting parties in the GATT Council deliberations
on the Panel report, which was not adopted by the
GATT Council.

para.4.25

para.4.36

para.4.37

C/M/186,187
C/W/462

20. Relationship between Articles XXIV and XXVIII

See above sections 9 and 15 relating to paragraphs 6
and 9 of Article XXIV.
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21. Relationship between Article XXIV and Part IV
of the GATT

Many working party reports on agreements presented
under Article XXIV record divergent views as to the
relationship between Article XXIV and Part IV of the
General Agreement. On the one side, the parties to
these agreements have often taken the view that the
conformity of the agreement with GATT should be
examined also in the light of Part IV. For
instance, some Working Party reports on EEC agree-
ments with Mediterranean countries record the view
of the parties to these agreements that, while
Article XXIV remained fully valid as far as the EEC
was concerned, the lack of reciprocal commitments on
the part of the less-developed contracting parties
"1was consistent with the spirit and letter of Part
IV of the General Agreement" (see e.g., BISD
25S/120, 126, 135, 144; 28S/117). On the other
side, the view has also been expressed that Part IV
does not take precedence over Article XXIV and does
not justify trade discrimination among developing
countries (e.g., BISD 18S/140; 24S/84, 93, 102;
25S/119, 127, 137; 28S/120; 29S/121).

The 1985 Panel report on "EC - Tariff Treatment on
Imports of Citrus Products from Certain Countries in
the Mediterranean Region", which has not been
adopted by the GATT Council, contains the following
finding of the Panel:

"The Panel considered that Article XXIV and Part IV
constituted distinct sets of rights and obligations
and that measures taken under one could not be
covered by the other. As these agreements had been
presented under the specific provisions of Article
XXIV, then, whatever the general impact of Part IV
and the Enabling Clause on the GATT as a whole, the
agreements would in any event need to conform to the
precise criteria of Article XXIV. The Panel there-
fore did not consider Part IV and the Enabling
Clause as being relevant and therefore did not con-
sider it any further."

October 1985
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22. Application of Article XXIV

Arab Common Market

Report of the Working Party 14S/94

- plan and schedule
- substantially all the trade

paras.5,12,16,20,21
paras.12-13

Conclusions adopted 14S/20

Australia/New Zealand Closer Economic Relations -
Trade Agreement (ANZCERT)

Report of the Working Party 31S/...

substantially all the trade
"global" and "exclusive" access
duties and other restrictive regulations of commerce
quantitative restrictions
biennial reports

paras.4-5,25
paras.10-11,15,29
paras.22-23,29
paras.25-29
paras.26,28,31

Australia/New Zealand Free Trade Area

Report of the Working Party 14S/115

- Plan and schedule
- agricultural products
- substantially all the trade

paras.5,9,15-17
para.6
paras.7,14-17

Conclusions adopted 14S/22

Australia/Papua New Guinea Agreement

Report of the Working Party 24S/63

- substantiall all the trade
- requirement of reverse preferences under

Article XXIV
- consultations in case of difficulties
- reporting procedure

paras.6-7,13
paras.7,11-12

paras.14-15
paras.14-15,19
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Caribbean Free Trade Association

Report of the Working Party

- substantially all the trade
- agricultural products

paras.5,7,13
paras.8-11,13

The Working Party agreed that the Agreement provided
for the establishment of a free-trade area within the
meaning of Article XXIV:8(b).

para. 13

Caribbean Community and Common Market

Report of the Working Party 24S/68

substantially all the trade
common external tariff
other regulations of commerce/quantitative
restrictions
agricultural products
relation to Part IV, Article XXXVII:l(f)
periodic reports

paras.5,7
paras.5,7-8
paras.5,9-10

paras.11-13
para.11
para. 14

The Working Party generally agreed that the Caribbean
Common Market constituted an interim agreement leading
to the establishment of a customs union.

para.13

Central American Free Trade Area
(later Central American Common Market)

Participation of Nicaragua
(Decision of 13 November 1956 under paragraph 10 of
Article XXIV)

Report of the Working Party
(see also Nicaragua and El Salvador - Free trade area)
(see also Nicaragua - Increase in rates of duty
Decision of 23 November 1961)

5S/29

lOS/98

10S/48

October 1985
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Equatorial Customs Union/Cameroon
(later Central African Economic and Customs Union)

Report of the Working Party

- duties and other regulations of commerce
- tariffs on imports from third countries

European Atomic Energy Community

Report

12S/73

para.6
para.8

6S/109

European Economic Community

Reports of Sub-Groups on Rome Treaty

- the relationship between paragraph 4 and
paragraphs 5-9

- conformity of the common external tariff with
paragraph 5(a)

- relationship between Article XXIV:6 and
Article XXVIII (renegotiation of concessions)

- plan and schedule

- quantitative restrictions

- simultaneous establishment and co-existence of a
customs union and a free-trade area

- substantially all the trade

- application of paragraph 9 (preferences)

- relationship between Article XXIV and Article XVIII

- trade in agricultural products
- association of overseas territories

Report of the Intersessional Committee and action at the
thirteenth session

6S/68-109

6S/70
paras.2-3
6S/71-74
paras.4-11
6S/74
para.12
6S/75-76
paras.17-18
6S/76-81
paras.2-13
6S/90-91
paras. 2-8
6S/106, para.2
6S/94-101
paras. 15-36
6S/95-97
paras.19-24
6S/97, para.26
6S/106, para.l(c)
6S/81
6S/89

7S/69-71

October 1985



Article XXIV-54

European Communities

- Accession of Denmark, Ireland and the United Kingdom

Article XXIV:6 negotations

- time-limit referred to in Article XXVIII:3
- termination of negotiations and reservations made by

individual contracting parties; time-limit referred to
in Article XXVIII:3 not applicable to actions pursuant
to these reservations

- with Canada; time-limit referred to in Article XXVIII:3

Oral report by the Chairman of the Working Party

- general incidence of duties and regulation of commerce -
variable levies

C/M/95

C/M/99
C/M/101,102,105

C/M/107

C/M/107

- Association with Certain Non-European Countries and
Territories

See also above 6S/89

Report of the Working Party
Conclusions adopted
Report of the Working Party

plan and schedule
substantially all the trade
other restrictive regulations of commerce

14S/112
14S/22
18S/143

para. 6
paras.8,9
paras.8,10-12,14-15

- Association with African and Malagasy States

Report of the Working Party (Yaound6 I) 14S/100

- creation of eighteen free-trade areas
- plan and schedule

- substantially all the trade
- application of quantitative restrictions
- relation to Central African Economic and Customs Union
- free-trade area consisting of developed and developing

countries/Article XXIV/Part IV

paras.4,19,24,30
paras.5,6,11,23,24,
30
paras.7,8,23,30
paras.9,10
para.12
paras.13,14,25,26
30,31
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Article XXIV-55

European Communities (continued)

- Association with African and Malagasy States
(continued)

Conclusions adopted

Report of the Working Party (Yaound6 II)

14S/22

18S/133

- substantially all the trade

- other restrictive regulations of commerce
- countries with different levels of development

paras.4-5,8,11,
12,27
paras.7-8,14,27,29
paras.20-23

- ACP-EEC Convention of Lom.

Report of the Working Party 23S/46

substantially all the trade
rules of origin
reverse preferences
effects on trade of non-ACP developing countries
quantitative restrictions
relation to Part IV
periodic reports
conclusions

para. 4
paras.10-11
paras.10,12-13
paras.14-15
paras.16-17
paras.4,8,23-24,26
paras.21,24-26
para.26

- ACP-EEC Second Convention of Lom6

Report of the Working Party 29S/119

relation to Part IV
effects on trade of non-ACP developing countries
reverse preferences
rules of origin
periodic review of operation of the agreement
conclusions

paras.6,8,24
paras.6-8,11,15-16
para.17
para.21
paras.7,9-10,24
para.24

- Agreement with Algeria

Report of the Working Party 24S/80

substantially all the trade
reference to Part IV
different levels of development
biennial reports
rules of origin
interests of other developing countries

paras.5,12
paras.5,9-12,26
paras.5,8-10,15
paras.6,8,28
paras.8,18-19
paras.10-12,26
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Article XXIV-56

European Communities (continued)

- Association with Cyprus

Report of the Working Party

- plan and schedule
- different stages of economic development
- elimination of trade obstacles
- rules of origin
- substantially all the trade

- Agreement with Egypt

Report of the Working Party

plan and schedule
rules of origin
substantially all the trade
different stages of economic

paras.5-8
paras. 7,11
para. 12
paras.13-17
paras.20-22

21S/102

paras.5,9,13-15.19
para.18
paras.16,19
paras.6,13,19

Report of the Working Party

substantially all the trade
agricultural products
applicability of Part IV
rules of origin
biennial reports
consultations
safeguards

paras.5,13
paras.5,12,14,28-29
paras.12,18-23
paras.11-12.24-27,39
paras.13-15,39
para.15
paras.30-32

- Association with Greece

Report of th- Working Party S1S/149

- reasonable length of time
- timing of renegotiation under Article XXVIII
- substantially all the trade
- the application of Article XXIV to quantitative

restrictions, particularly those maintained for balance-
of-payments reasons

- compliance with Article XVII
- effects of establishing common external tariff on new

tariff negotiations under Article XXVIII bis

paras.6-7
para.8
paras.10-11

paras.14-15
paras.20-21

paras.27-29

October 1985
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Article XXIV-57

European Communities (continued)

- Association with Greece (continued)

Conclusions adopted

Report of the Working Party

- compatibility with General Agreement
- effects on trade of third countries

- Accession of Greece

Report of the Working Party

- general incidence of duties and other regulations of
commerce

- quantitative restrictions
- compatibility with General Agreement

- agricultural trade

- variable levies duties and other restrictive
regulations of commerce

- inventory of relevant measures
- conclusions

- Agreement with Israel

Report of the Working Party

- plan and schedule

- substantially all the trade

Report of the Working Party

- substantially all the trade

- agricultural products
- plan and schedule
- rules of origin
- effects on third countries' trade
- quantitative restrictions
- different stages of economic development

1lS/56

23S/64

paras.6-9,11,14
paras.8,10-11

30S/168

paras.12-13,22,25,
30,31-32,42,45,52,
56,58
paras.13,25-32.51
paras.14,18,48,
51-53,55-57,60
paras.24,27,34-36,
46
paras.34-35,37,45,
47-48,53-54
paras.38-41
paras.58-61

18S/158

paras.3,7,9,14-21,
24-26
paras.3,7,22,28

23S/55

paras.4,6-7,9,19,
21-22,24
paras.4,20,22
paras.4-5,24
paras.6,10,17-18
paras.8,18
para.12
para.23
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Article XXIV-58

European Communities (continued)

- Agreement with Jordan

Report of the Working Party

substantially all the trade
agricultural products
applicability of Part IV
rules of origin
biennial reports
consultations
safeguards

paras.5,14
paras.5,13,15,28-29
paras.5,13-14,18-23
paras.12-13,24-27,39
paras.14-16,39
para.16
paras.30-32

- Agreement with Lebanon

Report of the Working Party 22S/43

substantially all the trade
plan and schedule
different stages of economic development
rules of origin

Report of the Working Party

substantially all the trade
agricultural products
applicability of Part IV
rules of origin
biennial reports
consultations

safeguards

paras.4,15-16
paras.10-12
para.10
paras.13-14

25S/142

paras.5,14
paras.5,13,15,28-29
paras.5,13-14,18-23
paras.12-13,24-27,39
paras.14-16,39
para.16
paras.30-32

- Association with Malta

Report of the Working Party 19S/90

substantially all the trade
quantitative restrictions
plan and schedule
different stages of economic development

paras.15,18
paras.6,18,19
paras.1,11-13,21,23
paras. 10, 11,22

October 1985
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Article XXIV-59

European Communities (continued)

- Agreement with Morocco

Report of the Working Party 18S/149

plan and schedule
quantitative restrictions
territories of contracting parties
substantially all the trade

paras.7,17-20
paras.12-15
para.16
paras.22-25,27

Report of the Working Party 24S/88

substantially all the trade/agricultural products
reference to Part IV
different levels of development
rules of origin
biennial reports
interests of other developing countries

paras.5,12
paras.5,9-12
paras.8,15
paras.8,19-21,30
paras.6,8,30
paras.10-12,28

- Association with Nigeria

Establishment of a Working Party C/M/41

(agreement did not enter into force)

- Agreements with Portugal

Report of the Working Party 20S/171

- different levels of development
- substantially all the trade
- agricultural products

- rules of origin

- effects on third-country trade
- effects on benefits under GSP
- plan and schedule
- discriminatory safeguard action

para.4
paras.5,13-17,34,38
paras.5-6,13,15,17,
19-21,34
paras.5-6,10,23-30
34,35,38
paras.5,9,22
paras.7,9,37,39
paras.11,35
paras.31-35

- Interim Agreement with Portugal

24S/73

October 1985
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Article XXIV-60

European Communities (continued)

- Interim Agreement with Portugal (continued)

compatibility of Agreement with Article XXIV
substantially all the trade/agricultural trade
different levels of economic development
rules of origin
safeguard provisions, application of Article XIX
consultations

paras.7-9,12,20,29
paras.11-14
paras.4,9,16
paras.19-23
paras.24-26
paras.27-28

- Agreement with Spain

Report of the Working Party 18S/166

substantially all the trade
quantitative restrictions
plan and schedule

paras.6,17-18,22
paras.13-14
paras.17,20,22

- Agreement with Syria

Report of the Working Party 25S/123

substantially all the trade
agricultural products
applicability of Part IV
rules of origin
biennial reports
consultations
safeguards

paras.5,13
paras.5,12,14,27-28
paras.5,12-13,18-23
paras.11-12,23-26,38
paras.13-15,39
para.15
paras.29-31

- Association with Tanzania, Uganda and Kenya

Report of the Working Party 19S/97

quantitative restrictions
duties or other restrictive regulations of commerce
substantially all the trade

para. 7
paras.11-17
para. 17

- Association with Tunisia

Report of the Working Party 18S/149

plan and schedule
application of quantitative restrictions
territories of contracting parties
substantially all the trade

paras. 7,17-20
paras.12-15
para. 16
paras.22-25,27
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Article XXIV-61

European Communities (continued)

- Association with Tunisia (continued)

Report of the Working Party 24S/97

substantially all the trade/agricultural products
reference to Part IV
different levels of development
biennial reports
rules of origin
interests of other developing countries

para.5,12,24
paras.5-6,9-10,12,27
paras.5-6,8-11
paras.6,20,29
paras.8,19-21,29
paras.10-12,27

- Association with Turkey

Report of the Working Party 13S/59

resonable length of time
substantially all the trade
plan and schedule
other regulations of commerce

paras.6-7
para.7
paras. 8-9
paras.10-14

Report of the Working Party 19S/ 102

different levels of development
plan and schedule
reasonable length of time
other regulations of commerce

paras.2,5,8,13,14
paras.3-4,9,11
paras.6,8,14
paras.9,12,14

Report of the Working Party 21S/108

different levels of development
reasonable length of time
plan and schedule
quantitative restrictions

paras.6,10,17
para.7,10
paras.7-9
paras.7,12,14-17

- Agreement with Yugoslavia

Report of the Working Party 28S/115

different levels of development
substantially all the trade
references to Part IV
lack of reciprocity
references to Enabling Clause
biennial reports
rules of origin

paras.4,8,11
paras.6,9,16
paras.6,9-11,14
paras.9,16
paras.10,14
paras.10,12,25
paras.20-21,25
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Article XXIV-62

EC - Agreements with EFTA countries

- Agreements with Austria

Report of the Working Party

- substantially all the trade

- agricultural products

- rules of origin

- effects on third-country trade
- effects on benfits under GSP

- plan and schedule
- quantitative restrictions
- discriminatory safeguard action

paras.4,5,14-16,
33,37
paras.4-6,14-16,
18-19,33
paras.4-6,10,22-29,
33,34,37
paras.5,9
paras.7,9,20-21,36,
38
paras.11,34
para.17
paras.30-32

- Agreements with Finland

Report of the Working Party 21S/76

substantially all the trade
agricultural products
rules of origin
effects on third-country trade
effects on benefits under GSP
quantitative restrictions

paras.4,6,9,12-14
paras.5-8,12,13
paras.6,21-22
paras.6,8
paras.8,18-20
paras.15-16

- Agreements with Iceland

Report of the Working Party

- substantially all the trade
- agricultural products

- rules of origin

- effects on third-country trade
- effects on benefits under GSP
- plan and schedule
- discriminatory safeguard action

20S/158

paras.5,14-19,37,41
paras.5-6,14,16,19,
21-23,37
paras.4-6,10,26-33,
37-38,41
paras.5,9,24-25
paras.7,9,40,42
paras.11,38
paras.30-32

October 1985
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Article XXIV-63

EC - Agreements with EFTA countries (continued)

- Agreements with Norway

Report of the Working Party 21S/83

- substantially all the trade

- agricultural products

- rules of origin

- effects on third-country trade
- effects on benefits under GSP
- plan and schedule
- discriminatory safeguard action

paras.4,6,9,14-16,
32,35
paras.4,6,14,16,
19-20,32
paras.6,11,24-29,32,
33,35
paras.7,32
paras.8,21-23,34,36
paras.12,33
paras.30-31

- Agreements with Sweden

Report of the Working Party 20S/183

- substantially all the trade
- agricultural products

- rules of origin

- effects on third-country trade
- effects on benefits under GSP

- plan and schedule
- discriminatory safeguard action

paras.5,15-17,35,39
paras.3-6,15-17,
19-20,35
paras.5-6,10,24-319
35-36,39
paras.5,9
paras.7,9,21-22,
38,40
paras.12,36
paras.32-34

- Agreements with Switzerland and Liechtenstein

Report of the Working Party 20S/196

- substantially all the trade
- agricultural products

- rules of origin

- effects on third-couDnry trade
- effects on benefits under GSP

- plan and schedule
- discriminatory safeguard action

paras.5,14-16,37,41
paras.5-6,14-16,
20-22,37
paras.5-6,10,26-33,
37-38,41
paras.5,9
paras.7,9,23-25,40,
42
paras.11,38
pars.34-36
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Article XXIV-64

European Free Trade Association

- Examination of Stockholm Convention

Report of the Working Party

- rules of origin
- effects on preferential systems of member States

and on "drawbacks"
- quantitative restrictions.
- plan and schedule
- agricultural products
- substantially all the trade
- conformity of bilateral agreements
- participation of non-contracting parties

Conclusions adopted

paras.4-13

paras.11-18
paras.19-28
para.31
paras.32-45
paras.47-54
paras.55-56
para.58

9S/20

- Association of Finland

Report of the Working Party

substantially all the
agricultural products
rules of origin

lOS/101

trade paras.3,8
paras.3,12-16
para.7

Conclusions adopted

- Accession of Iceland

Report of the Working Party

- plan and schedule
- substantially all the trade

Conclusions approved

- Agreement with Spain

Report of the Working Party

substantially all the trade
quantitative restrictions
plan and schedule

bilateral agreements on agriculture
non-discriminatory application of safeguard measures
rules of origin
biennial reports

paras.4,10,15,27-28
paras.5,20-21
paras.7-11,13-14,
27-28
paras.4,15-19
para.21
paras.25-28
paras.27,29

October 1985

9S/70

10S/24

18S/174

para.5
para. 6

C/M/64

27S/127



Article XXIV-65

Finland/Bulgaria Agreement

Oral Interim Report of the Chairman of the Working Party C/M/117

Finland/Czechoslovakia Agreement

Report of the Working Party 23S/67

- nature and compatibility of Agreement

- problems of free-trade arrangements between countries
with different economic systems

- substantially all the trade
- effects on third-country trade
- effects of CMCA trade on agreement
- role of customs duties and other regulations to trade

in state-trading countries
- agricultural products
- quantitative restrictions
- continuation of work

Second Report of the Working Party

- compatibility of Agreement with Article XXIV
- role of customs duties in state-trading countries
- operation of the Agreement
- examination of agreements between countries with

different economic systems
- continuation of work

paras.7-8,11,17-18,
27,34-35

paras.7-10,17
paras.5-6,30
paras.11-13
paras.14-16,20,22

paras.14-29,32
para.30
para.33
paras.35-36

26S/10

paras.5-6,8,13-14
paras.6-7
paras.9-12

paras.13-15
para.17

Finland/German Democratic Republic Agreement

Interim Report of the Working Party

- question of compatibility of Agreement with
Article XXIV

- continuation of work

Oral Report of the Chairman of the Working Party

Finland/Hungary Agreement

Report of the Working Party

24S/106

para.4
para.6

C/M/135

22S/47

- nature and compatibility of Agreement
- examination of agreements between countries with

different economic systems

paras.7,19,30-31

paras.7,14-16,19
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Article XXIV-66

Finland/Hungary Agreement (continued)

- role of customs duties in state-trading countries
- substantially all the trade
- agricultural products
- other regulations of commerce
- continuation of work

Second Report of the Working Party

- operation of Agreement
- nature and compatibility of Agreement

- examination of agreements between countries with
different economic systems

- role of customs duties in state-trading countries
- agricultural products
- other regulations of commerce
- continuation of work

paras.7,12-13,15,28
paras.5,8,20
paras.8,20-22
paras.24,26
para.31-32

24S/107

paras.5-10
paras.9,14,16,21,
44-45
paras.10-14,17,20
22,23,44-46
paras.31-33
paras.524-28
paras.36-43
para.48

Finland/Poland Agreement

Report of the Working Party 27S/136

- substantially all the trade
- compatibility of Agreement
- question of Polish customs tariff

- agricultural products
- rules of origin
- quantitative restrictions and other measures
- continuation of work

para.5
paras.6,8-11,50-51
paras.7,16,22,29,
31,34,50-52
paras.19-20
paras.35-36
paras.37-42
para.52

France/Italy Customs Union

Decision of 20 March 1948

Latin American Free Trade Association

GATT/CP/1

- Montevideo Treaty

Report of the Working Party 9S/87

- substantially all the trade
- duties and surcharges

paras.5,7
paras. 6, 11
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Article XXIV-67

Latin American Free Trade Association (continued)

- Montevideo Treaty (continued)

- participation of non-contracting parties
- other obstacles to trade
- agricultural products

Conclusions adopted

New Zealand/Australia Free Trade Area

Report of the Working Party

- plan and schedule
- agricultural products
- substantially all the trade

Conclusions adopted

Nicaragua/El Salvador Free Trade Area

Decision of 25 October 1951 under paragraph 10 of
Article XXIV

South African/Southern Rhodesia Customs Union Agreement

Declaration of 18 May 1949

Report of the Working Party

- plan and schedule

Decision of 17 November 1954 on extension until tenth
session

Trade relations with Federation of Rhodesia and Nyassaland

United Kingdom/Ireland Free Trade Area Agreement

Report of the Working Party

- plan and schedule
- quantitative restrictions for balance-of-payments

reasons
- maintenance of existing preferences
- reasonable length of time
- Ireland not a contracting party

Conclusions adopted

para.12
paras.17-22
paras.23-29

9S/21

14S/115

paras.5,9,15-17
para.6
paras.7,14-17

14S/22

II/30

II/29

II/176

paras.16-19

3S/47

SS/154

14S/122

para.8

para.20
para.21
paras.24,26
para.25

14S/23
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Article XXIV-68

RELEVANT DOCUMENTS

London

Discussion:

Reports:

New York

Discussion:

EPCT/C.II/38,65

EPCT/C.II/57 + Add.1
London Reports, 11

EPCT/C.6/34,48

Reports:

Geneva

Discussion:

Reports:

Havana

Discussions

Reports:

EPCT/A/SR.13,35,42
EPCT/TAC/PV/11

E/CONF.2/C.3/SR.44,47
E/CONF.2/C.6/SR.38

E/CONF.2/C.2 and 3/A/14,15
E/CONF.2/C.3/78,87,90
E/CONF.2/C.6/107

October 1985



Article XXV-1

ARTICLE XXV

JOINT ACTION BY THE CONTRACTING PARTIES
(no equivalent Article in the Havana Charter)

1. Amendments agreed at the ninth session

The ninth session agreed to the deletion of sub-
paragraphs 5(b)-(d). This deletion became effective
in October 1957. The ninth session Working Party
report on "Schedules and Customs Administration",
adopted on 26 February 1955, gave the following
reason for recommending this change:

"During the six years that the provision of sub-
paragraphs (b) and (c) had been applicable, no con-
tracting party has had recourse to them and with one
exception no member of the Working party supported
their retention."

Protocol amending
the Preamble and
Parts II and III

3S/205

p.216
para.25

2. "provisions of this Agreement which involve joint
action" (paragraph 1)

Authority for joint action by the CONTRACTING
PARTIES is provided for in the following provisions
of the General Agreement:

Articles II:6(a); VI:6(b) and (c); VII:1 and 4(c);
VIII:2; X:3(c); XII:4(b) to (d) and 5; XIII:4;
XIV:2; XV:1, 2, 3, 5, 6, 7, 8: XVI:5; XVII:4(c);
XVIII:6, 7, 12, 14, 16, 19, 22; XIX:2, 3; XX:(h),
(j); XXII:2; XXIII:2; XXIV:7,10; XXV:1, 5;
XXVII; XXVIII:1, 4; XXVIII bis:1; XXIX; XXX:2;
XXXIII; XXXVII:2(b); XXXVIII:1, 2; Annex I, Ad
Articles XII:4, XVIII:15, 16, and XXVIII:1.

3. "CONTRACTING PARTIES" (paragraph 1)

It was decided at the 1947 Geneva preparatory con-
ference to omit any reference to a "committee" and
use only the term "CONTRACTING PARTIES" in order to
remove any connotation of formal organization.

EPCT/TAC/PV/12
p.3
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Article XXV-2

4. Interpretation of the General Agreement (paragraph 1)

In 1949, the Chairman of the CONTRACTING PARTIES
interpreted the phrase "with a view to facilitating
the operation and furthering the objectives of this
Agreement" as "enabling the CONTRACTING PARTIES
acting jointly to interpret the Agreement whenever
they saw fit. It was open for any government dis-
agreeing with an interpretation to take the dispute
which had given rise to such an interpretation to
the International Court, although neither a govern-
ment nor the CONTRACTING PARTIES acting jointly
could take a ruling of the CONTRACTING PARTIES to
the Court". The Chairman's statement was not
contested.

The Working Party report, adopted on 1 and 2
September 1948, on "Modifications to the General
Agreement" examined the question of which changes in
the draft Havana Charter should be carried into cor-
responding GATT Articles by amendment. The report
notes, inter alia, that

"if difficulties in application were to arise before
the entry into force of the Charter, the CONTRACTING
PARTIES would still have the possibility under the
terms of Article XXV to settle such cases in the
light of the provisions of Article XXIX, paragraph
1."

GATT/CP.3/SR.37
p.5

II/39

p.40
para.9

The CONTRACTING PARTIES have followed different pro-
cedures for resolving questions of interpretation,
such as: rulings given by the Chairman of the
CONTRACTING PARTIES, either at the request of a
delegate (e.g., GATT/CP.2/SR.11, p.7) or at his own
initiative towards the end of a discussion (GATT/
CP.2/SR.11, p.4), which sometimes did not meet dis-
senting opinions, sometimes were expressly accepted
(GATT/CP.2/SR.11, p.8; CP.3/SR.19, p.8) or put to a
roll-call vote (SR.10/19, p.218); decisions and
"understandings" adopted by the CONTRACTING PARTIES
containing interpretations of GATT provisions (e.g.,
II/il; 16S/16; 26S/210; 27S/25). In addition,
there are also other GATT provisions such as Article
XXIII:2 which expressly give the CONTRACTING PARTIES
the power to "give a ruling" on matters including

October 1985



Article XXV-3

the interpretation of GATT provisions. In some
cases, a request for a legal opinion has been
addressed to the Director-General. In one such case
(SR.25/8, p.3), the Director-General stated that the
wording of Article I GATT covered many of the
matters dealt with in the 1967 Agreement on Imple-
mentation of Article VI (L/3149). The CON- TRACTING
PARTIES have also "noted" the conclusion of addi-
tional agreements between GATT contracting parties
on the interpretation of GATT provisions (e.g. the
1979 "Agreement on Interpretation and Application of
Articles VI, XVI and XXIII of the General Agreement"
(26S/56)), as well as "that exis- ting rights and
benefits under the GAIT of contrac- ting parties not 26S/201
being parties to these Agreements, including those para.?
derived from Article I, are not affected by these
Agreements."

5. Other "joint action" by the CONTRACTING PARTIES under
Article XXV:1

(a) Consultations under Article XXV:1

Article XXV:1 has been used as a basis for consul-
tations on a number of occasions. For instance, in
1961 the CONTRACTING PARTIES conducted multilateral
consultations under paragraph 1 of Article XXV on
the difficulties experienced by New Zealand in
marketing butter in the United Kingdom (1OS/74-83).
The "Understanding Regarding Notification, Consul-
tation, Dispute Settlement and Surveillance",
adopted on 28 November 1979, notes

"that Article XXV may, as recognized by the CON- 26S/210
TRACTING PARTIES, inter alia, when they adopted the footnote
report of the Working Party on particular diffi-
culties connected with trade in primary products
(L/930) also afford an appropriate avenue for con-
sultation and dispute settlement in certain circum-
stances."

In 1981, during the Council discussion on EC - C/M/149
refunds on exports of sugar,
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Article XXV-4

"the Chairman said that the existence of a working p.5
party was related to its terms of reference. In
normal GATT practice, when a working party fulfilled
its mandate, it ceased to exist when the Council
adopted its report. However, when adopting a
report, the Council could nevertheless decide to
continue the existence of a working party with new
or modified terms of reference. He recalled that,
in the instance under discussion, the Director-
General had been invited to organize discussions in
a working party and to submit a report to the
Council within a stated time period, which had been
accomplished. He said that while the Council might
not be able to revive a defunct working party in the
strictly legal sense, clearly it could decide to
establish a new working party with similar or iden-
tical terms of reference."

"The Chairman said that it was up to the Council to p.6
decide what it meant by an earlier decision.
Whereas nothing would prevent the Council from
establishing a new working party to perform the same
work, the Council could also interpret its earlier
decision so as to continue the mandate of the old
Working Party."

"The representative of the United States sought p.6
clarification on the following points: (1) In
dealing with matters of a highly technical nature,
had it been the practice of the Council to establish
working parties? (2) If one or several contracting
parties asked for the establishment of a working
party, was it in the tradition of GATT to grant such
a request?

The Chairman replied that it had been the practice
of the Council to establish working parties when p.6
dealing with matters of a highly technical nature,
as well as in some cases with matters of a more
general nature. As for the establishment of a
working party, he stated that this was closely
linked to the issue of the terms of reference for
that working party."
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(b) Political questions

In 1965, during the discussion of the request from
the Government of the Republic of China to be repre-
sented by observers at sessions of the CONTRACTING
PARTIES, the Chairman of the CONTRACTING PARTIES
stated, inter alia, that "it had been the policy of
the CONTRACTING PARTIES to avoid unproductive con-
troversies over political questions which did not
bear significantly on the many substantial questions
with which the CONTRACTING PARTIES were concerned.
For this reason the CONTRACTING PARTIES had followed SR.22/3
the policy expressed in Article 86 of the Havana p.1
Charter, namely to avoid passing judgment in any way
on essentially political matters and to follow
decisions of the United Nations on such questions.
Consistently also with the practice of the United
Nations, it was quite clear that for the CONTRACTING
PARTIES to admit observers did not prejudice the
position of the CONTRACTING PARTIES or of individual
contracting parties towards recognition of the
government in question. The Executive Secretary had p.2
based himself also upon the opinion of the Legal
Department of the United Nations, which was that the
question of representation in an international
organization was distinct from the question of
recognition of a government by other members of that
organization."

(c) Commodity problems

In 1955, the Chairman of the CONTRACTING PARTIES
ruled that the CONTRACTING PARTIES were acting SR.10/19
properly within the provisions of paragraph 1 of p.218
Article XXV in adopting recommendations relating to
the study of commodity problems. This ruling was
upheld by a formal vote of the CONTRACTING PARTIES.

This ruling was reaffirmed in a Resolution of 5S/26
17 November 1956 on "Particular Difficulties
Connected with Trade in Primary Commodities":

"... the CONTRACTING PARTIES, in conformity with the
functions conferred upon them under paragraph 1 of
Article XXV and as recognized in the ruling of the
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tenth session, are competent to deal, upon the
request of one or more contracting parties, with
special difficulties arising in connexion with
international trade in primary commodities ..."

The Working Party report, adopted on 20 November 8S/76
1959, on "Impact of Commodity Problems on Inter-
national Trade" noted:

"The CONTRACTING PARTIES, when special circumstances p.84
are likely to affect the trade in primary products para.35
and to disrupt the market, may at the request of an
interested party arrange multilateral consultations
pursuant to the provisions of Article XXV."

In 1961, the CONTRACTING PARTIES conducted a multi- 10S/74, 77
lateral consultation, under the provisions of
paragraph 1 of Article XXV, on the difficulties
experienced by New Zealand in marketing butter in
the United Kingdom.

(d) International investment

In a Resolution of 4 March 1955 on "International 3S/49
Investment for Economic Development", the CON-
TRACTING PARTIES, inter alia,

"Recommend that the contracting parties who are in a
position to provide capital for international
investment and the contracting parties who desire to
obtain such capital use their best endeavours to
create conditions calculated to stimulate the inter-
national flow of capital having regard in particular
to the importance for this purpose of providing by
appropriate methods for security for existing and
future investment, the avoidance of double taxation, p.50
and facilities for the transfer of earnings upon
foreign investments, and

Urge that contracting parties upon the request of
any contracting party enter into consultation or
participate in negotiations directed to the con-
clusion of bilateral and multilateral agreements
relating to these matters."
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(e) Disposal of surpluses

In a Resolution of 4 March i955 on "Disposal of 3S/50
Surpluses", the CONTRACTING PARTIES, inter alia,

"Consider that when arranging the disposal of sur-
plus agricultural products in world trade contrac-
ting parties should undertake a procedure of consul-
tation with the principal suppliers of those pro-
ducts and other interested contracting parties,
which would contribute to the orderly liquidation of
such surpluses, including where practicable dis-
posals designed to expand consumption of the pro-
ducts, and to the avoidance of prejudice to the
interests of other contracting parties, and that
they should give sympathetic consideration to the
views expressed by other contracting parties in the
course of such consultations,"

(f) Liquidation ot strategic stocks

In a Resolution of 4 March 1955 on "Liquidation of 3S/51
Strategic Stocks", the CONTRACTING PARTIES, inter
alia, recommend

"1. That, whenever practicable, any contracting
party intending to liquidate a substantial quantity
of such stocks should give at least forty-five days
prior notice of such intention.

2. That a contracting party, intending to liquidate
and giving notice in accordance with paragraph 1,
should consult fully with any contracting party
which considers itself substantially interested and
requests such consultations, with a view to avoiding
or minimizing substantial injury to the economic
interests of that contracting party and undue dis-
ruption of the markets for the product concerned and
should give full and sympathetic consideration to
the views expressed by such other interested con-
tracting parties."
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(g) Restrictive business practices

A Group of Experts, appointed by a Resolution of 7S/29
5 November 1958 on "Restrictive Business Practices",
reported to the CONTRACTING PARTIES in 1960 and re-
commended that the CONTRACTING PARTIES should under- 9S/170
take to deal with restrictive business practices in
international trade. The members of the Group
agreed "that the CONTRACTING PARTIES should now be p.171
regarded as an appropriate and competent body to para.4
initiate action in this field ... and should
encourage direct consultations between contracting
parties with a view to the elimination of the harm-
ful effects of particular restrictive practices".
On 18 November 1960 the CONTRACTING PARTIES decided
on arrangements for consultations about restrictive
business practices. 9S/28

See also section 8 under Article XXII and section 4
under Article XXIII.

The Working Party report on the Accession of Poland, 15S/109
adopted on 26 June 1967, notes:

"It was pointed out in the Working Party that the p.112
Decision by the CONTRACTING PARTIES of 18 November para.17
1960 on arrangements for consultations between con-
tracting parties on restrictive business practices
would automatically apply in the trade between
Poland and other contracting parties."

(h) Transport insurance

In May 1959, the CONTRACTING PARTIES adopted a 8S/26
Recommendation in which they recognized that
restrictive measures in regard to transport
insurance were a matter that should be regarded as
a subject of interest to the CONTRACTING PARTIES.

(i) Market disruption

In 1959, the USA drew attention to the fact that SR.15/17
"sharp increases in imports, over a brief period of p.156
time and in a narrow range of commodities, could SR.16/8
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have serious economic, political and social reper- p.99
cussions in the importing countries ... The problem
was to find the means to alleviate the adverse
effects of an abrupt invasion of established markets
while continuing to provide steadily enlarged oppor-
tunities for trade".

In i960, a Working Party was appointed to consider SR.16/10
the problems and to suggest solutions. The Working p.147
Party reported to the seventeenth session that it
had come to the conclusion "that whether or not
safeguards against situations of 'market disruption'
were already available within the provisions of the
General Agreement, there were political and psychc-
logical elements in the problem which rendered it
doubtful whether such safeguards would be sufficient
to lead some contracting parties which are dealing 9S/106
with these problems outside the framework of the para.3
General Agreement or in contravention of its pro-
visions to abandon these exceptional methods at this
time. In these circumstances the Working Party did
not embark on interpretations of relevant provisions
in the General Agreement."

On the recommendation of this Working Party, the
CONTRACTING PARTIES adopted a Decision on 9S/26
19 November 1960, in which they recognized, inter
alia,

"(a) In a number of countries situations occur or
threaten to occur which have been described as
'market disruption'.

(b) These situations generally contain the
following elements in combination:

(i) a sharp and substantial increase or
potential increase of imports of par-
ticular products from particular sources;
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(ii) these products are offered at prices
which are substantially below those
prevailing for similar goods of com-
parable quality in the market of the
importing country;

(iii) there is serious damage to domestic
producers or threat thereof;

(iv) the price differentials referred to in
paragraph (i) above do not arise from
governmental intervention in the fixing
or formation of prices or from dumping
practices.

In some situations other elements are also present
and the enumeration above is not, therefore,
intended as an exhaustive definition of market
disruption."

The Decision of 19 November 1960 also established a
Committee on "Avoidance of Market Disruption" which
has, however, never been convened. In July 1961, C/M/7
the Council called a meeting of representatives of
countries substantially interested in the impor-
tation and exportation of cotton textile products,
which drew up a Short-Term Arrangement regarding
International Trade in Cotton Textiles on 21 July lOS/18
1961 designed L/1535

"(i) to significantly increase access to markets
where imports are at present subject to
restrictions;

(ii) to maintain orderly access to markets where 10S/19
restrictions are not at present maintained;
and

(iii) to secure from exporting countries, where
necessary, a measure of restraint in their
export policy so as to avoid disruptive
effects in import markets."
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Special rules designed "to avoid disruptive effects
in individual markets and on individual lines of
production in both importing and exporting
countries" (11S/25) were agreed upon also in the
various successor arrangements:

Long-Term Arrangement Regarding International Trade 11S/25
in Cotton Textiles of 9 February 1962, entered into
force on 1 October 1962 and terminated on
31 December 1973

- Protocol of Extension of 1 May 1967 15S/56
- Protocol of Extension of 15 June 1970 18S/18

Arrangement Regarding International Trade in 21S/3
Textiles of 20 December 1973, in force since
1 January 1974

- Protocol of Extension of 14 December 1977 24S/5
- Protocol of Extension of 22 December 1981 28S/3

(j) Minimum price arrangements

Arrangement Concerning Certain Dairy Products of 17S/5
12 January 1970, entered into force on 14 May 1970
and terminated on 11 May 1982

Protocol Relating to Milk Fat of 2 April 1973, 20S/11
entered into force on 14 May 1973 and terminated on
22 September 1980

International Dairy Arrangement of 12 April 1979, in 26S/91
force since 1 January 1980

(k) Border tax adjustment_

In 1968, the Council, acting under paragraph 1 of C/M/46
Article XXV, established a Working Party to examine
the provisions of the General Agreement relevant to
border tax adjustments, the practices of contracting
parties in relation to such adjustments and the

August 1985



Article XXV-12

possible effects of such adjustments on inter-
national trade. The Working Party report, adopted 18S/97
on 2 December 1970, regarded as border tax adjust-
ments "any fiscal measures which put into effect, in p.98
whole or in part, the destination principle (i.e. para.4
which enable exported products to be relieved of
some or all of the tax charged in the exporting
country in respect of similar domestic products sold
to consumers on the home market and which enable
imported products sold to consumers to be charged
with some or all of the tax charged in the importing
country in respect of similar domestic product)".
Following the recommendation of the Working Party
report (para.43), the Council introduced on a pro- C/M/65
visional basis a notification procedure and estab-
lished a consultation procedure whereby, upon
request, a multilateral consultation could take
place on changes in tax adjustments. No such con-
sultation has so far been requested.

(1) Environmental measures and international trade

On November 1971, the Council established a Group to C/M/74
examine, upon request, any specific matters relevant L/3662
to the trade policy aspects of measures to control
pollution and protect human environment. No matters
have yet been brought before the Group.

(m) Government procurement

The Agreement on Government Procurement of 12 April 26S/33
1979 was concluded, inter alia, in recognition of

"the need to establish an agreed international p.33
framework of rights and obligations with respect to
laws, regulations, procedures and practices
regarding government procurement with a view to
achieving greater liberalization and expansion of
world trade and improving the international frame-
work for the conduct of world trade".
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6. Procedures

Rules of Procedures for Sessions of CONTRACTING
PARTIES.

Rules for Airmail and Telegraphic Ballots.

In 1952 the CONTRACTING PARTIES established an Ad
Hoc Committee on Agenda and Intersessional Business
(the Intersessional Committee) "to ensure the more
effective administration of the General Agreement".

Intersessional Procedures.

At their sixteenth session, the CONTRACTING PARTIES
terminated the Intersessional Committee and estab-
lished the Council of Representatives by the
Decision of 4 June 1960. It was decided that
pending the adoption by the CONTRACTING PARTIES of
permanent rules of procedure, the Council might
determine its own provisional rules of procedure.

At its first meeting in September 1960, the Council
agreed that in view ot the undesirability of commit-
ting itself to rules of procedure in the initial
stages of its existence, it would follow, as far as
necessary, the procedures followed for sessions of
the CONTRACTING PARTIES, subject to such adaptation
of these rules as might be required from time to
time. It was further agreed that at some later
date, the Council could, if necessary, decide
whether it needed its own rules of procedure.

12S/10-16
9S/7-8
7S/7
5S/11-16
Vol.I/95-100

12S/16
Vol.1/101

Vol. 1/102
Vol.Ii/206

7S/7-11
5S/17-21
Vol.I/102

9S/8-9

C/M/1
pp.2-3

At their twenty-fifth session in November 1968, the
CONTRACTING PARTIES agreed to the following sug-
gestion of the Chairman of the CONTRACTING PARTIES:
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'The Council, in effect, had authority to take
action on all matters of concern to the CONTRACTING
PARTIES other than final decisions under paragraph 5
of Article XXV. Thus, it seemed to him that the
Council should be asked to undertake, between this
Session and the next, the maximum amount of work
that it could within its competence, so that the
twenty-sixth session could concentrate on trade
matters of major importance."

In concluding the discussion of the Director-
General's report on "Article XVI:1 Discussions - EEC
Refunds on Exports of Sugar" (28S/80), the Chairman
of the Council said

"that in matters of this kind the Council normally
proceeded on the basis of consensus. In his view,
consensus was understood in GATT to mean that no
delegation maintained its objections to a text or
attempted to prevent its adoption. He felt that
such a consensus did not presently exist in the
Council on this matter: he noted that the ten con-
tracting parties in the European Communities were
not in agreement with the draft decision as pre-
sented by Australia."

Note of 27 June 1984 by the Secretariat on "Observer
Status in GATT".

Note of 26 September 1985 by the Secretariat on the
"Launching and Organization of Trade Negotiations in
the GATT".

7. "majority of the votes cast" (paragraphs 4 and 5)
This phrase was used in order to permit postal
voting.

C/129
+ Suppls.

Spec(85)46

EPCT/209
p.8 footnote
EPCT/TAC/PV/25
pp.11-12

At the fortieth session of the CONTRACTING PARTIES
in November 1984, the USA requested that the vote on

the US request for a waiver for the US Caribbean

Basin Economic Recovery Act "be postponed until it

October 1985

SR.25/9
p.177

C/M/ 146
p.20
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could be taken under intersessional procedures which
would allow all contracting parties to participate.
The Chairman said that it was up to the United SR.40/2
States, as the country requesting the waiver, to p.12
decide whether it wanted to put the request to a
vote at the present session." At the Council
meeting in December 1984, the "Chairman recalled
that at their fortieth session, the .... United
States had requested that the vote on this decision
be postponed to the intersessional period when the
balloting could be done by postal ballot, thereby C/M/184
enabling all interested contracting parties to par- p.2
ticipate. The CONTRACTING PARTIES had agreed to
refer this matter to the Council for appropriate
action in the light of the statements at the
session."

In reply to a question whether such a remittance of
the matter back to the Council was contrary to
established GATT practice, "the Dirertor-General
said that there appeared to be no precedent for the
procedure: nevertheless, the CONTRACTING PARTIES'
decision to refer this matter back to the Council
had been taken in accordance with the applicable
rules." ... "the normal practice was for the
Council to transmit decisions to the CONTRACTING
PARTIES for adoption, but that there were also cases C/IM/184
in which that process functioned in reverse. The p.2
passage of matters back and forth between the
Council and the CONTRACTING PARTIES happened
frequently. It seemed, however, that Nicaragua's
question referred to a specific type of action for
which there appeared to be no precedent."

The Council took note of the statements and
recommended adoption of the draft decision by the C/M/184
CONTRACTING PARTIES by postal ballot. p.2

8. "In exceptional circumstances ..., the CONTRACING
PARTIES may waive an obligation".... (paragraph 5)

A general waiver power was provided for already in
the US proposals of 194 "j,.13) and 1946 (p.22) for
an ITO Charter as well as in the various drafts of
the General Agreement (e.g. in Article XXII of the
New York Draft, EPCT/34/Rev.1, p.78).
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In addition to the general waiver power of Article
XXV:5, see also the various "release provisions"
(e.g. in Article XVIII:C and D) and other GATT
provisions which allow the CONTRACTING PARTIES to
authorize certain deviations from GATT rules (e.g.
Articles XXIII:2, XXIV:10).

(a) Scope of the waiver power

In discussing the powers to suspend obligations London Report
undertaken by members "it was finally agreed that p.22, para.D.2
all the obligations undertaken by members, pursuant
to the Charter, should come within the purview of
this general provision".

The Working Party report, adopted on 10 November
1952, on "The European Coal and Steel Community" 1S/85
notes:

"The Working Party considered, in particular,
whether it would be appropriate to grant a waiver
under paragraph 5(a) of Article XXV, in order to
permit the six countries to participate in the
European Coal and Steel Community without violating
their obligations under the General Agreement. The
Working Party concluded ... that such action would
be appropriate. The Working Party is of the view
that the text of paragraph 5(a) of Article XXV is
general in character; it allows the CONTRACTING
PARTIES to waive any obligations imposed upon the p.86
contracting parties by the Agreement in exceptional para.2
circumstances not provided for in the Agreement, and
placed no limitations on the exercise of that right.
In this connection, the Working Party noted that the
report of the First Session of the Preparatory
Committee of the Havana Conterence, referred to in
the statement of the Czechoslovak representative,
states with respect to the analogous provision of
the Charter that 'it was finally agreed that all the
obligations undertaken by members ... should come
within the purview of this general provision'. The
Report does not contain any other agreed statement
on the scope of the Article."
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"The Working Party recognized, however, that it
would be appropriate for the CONTRACTING PARTIES,
before granting a waiver under paragraph 5(a) of para.3
Article XXV, to consider whether the objectives of
the European Coal and Steel Community were consis-
tent with those of the General Agreement. The
Working Party examined the provisions of the Treaty
which define the objective- of the European Coal and
Steel Community and it appeared to the Working Party
that those objectives were broadly consistent with
the objectives of the General Agreement."

At the tenth session, the representative of Cuba put
forward his Government's objections to the granting
of waivers from obligations under Part I of the
General Agreement. The Intersessional Committee
considered the matter on the basis, inter alien , of
a note by the secretariat (L/403) and in its report
(L/532) recommended that the CONTRACTING PARTIES
'should affirm their intention to proceed with L/532
caution in considering requests for a waiver from
obligations in Part I or from other important obli-
gations of the Agreement, and to take appropriate
measures to safeguard the interests of contracting
parties".

(b) Procedures

"Article XXV - Guiding Principles to be followed by
the CONTRACTING PARTIES in considering applications 5S/25
for waivers from Part I or other important obli-
gations of the Agreement" and procedures were
adopted by the CONTRACTING PARTIES on 1 November
1956.

The CONTRACTING PARTIES 'have never made use of their
power to "define certain categories ot exceptional
circumstances to which other voting requirements
shall apply for the waiver of obligations"
(paragraph 5(i)).
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Notwithstanding the differences of view as to
whether the waiver procedure under Article XXV:5 was
appropriate for the establishment of a preferential
scheme such as the duty-free treatment provided
under the US Caribbean Basin Economic Recovery Act
of 1983, it was acknowledged in a GATT Working Party
as well as in the GATT Council "that a decision on
whether to ask for a waiver could only be made by C/M/183
the United States, which had requested that the p.58
draft waiver ... be submitted to the CONTRACTING L/5708
PARTIES." para.62

(c) "In exceptional circumstances"

The Working Party report, adopted on 2 December
1970, on "Greece - Preferential Tariff Quotas to 18S/179
the USSR" notes, inter alia, the following con-
clusions of the Working Party:

"The Working Party, with the exception of one
member, expressed serious concern over the action p.183
taken by Greece which had led it to request a waiver para.13
from its obligations under Article I. The members
concerned considered that the question of principle
and precedent was of utmost importance. While
expressing sympathy for and understanding the diffi-
culties encountered by Greece, they were not con-
vinced that exceptional circumstances as required
under Article XXV:5 existed and therefore were
opposed to granting of a waiver. In their view,
Greece should consider terminating the Sepcial
Protocol or extending the tariff concessions on a
most-favoured-nation basis, at an early date."

"A large majority of the members of the Working para.16
Party does not recommend that a waiver be granted as
requested by the Government of Greece."

The Working Party report, adopted on 6-8 and 20
November 1984, on "United States Caribbean Basin 31S/
Economic Recovery Act" notes, inter alia, the L/5708
following views:
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"Some members stated that in their view the excep-
tional circumstances referred to in paragraph 5 of
Article XXV had not been established. A deviation
from the m.f.n. principle on the basis of geo-
graphical and non-economic considerations had to be
well justified. These members considered that com-
pliance with the criteria specified in paragraph 3
of the Enabling Clause was per se not sufficient to
warrant the granting of a waiver. One member noted para.30
that the CONTRACTING PARTIES had not defined what
constituted the exceptional circumstances referred
to in Article XXV:5 and that each contracting party
would consider the question individually when
deciding how to vote on the proposed waiver. The
representative of the United States said that the
exceptional circumstances justifying the waiver were
basically economic and legal: (i) the economic
recovery of the fragile economies of the region
required trade policies aimed at achieving sustained
investment and growth rates, and (ii) the CBERA
established a programme not covered by the pro-
visions of the Enabling Clause, though consistent
with its objectives, which required a GATT frame-
work."

"The Working Party recognized that there are a
number of different approaches within the GATT
framework to the establishment of preferential
schemes and that each case must be analysed on the
basis of all the circumstances peculiar to it.
Having considered these alternative approaches in
this case, a number of members of the Working Party
concluded that the waiver procedure under paragraph para.62
5 of Article XXV was the most appropriate alter-
native with respect to the CBERA. However, others
were of the view that this was not the case. Not-
withstanding these differing views, it was acknow-
ledged that a decision on whether to request a
waiver for the CBERA could only be made by the
United States. The United States therefore
requested that the draft waiver annexed to this
report be submitted to the CONTRACTING PARTIES for a
vote."

The waiver requested by the United States was 31S/
granted in a Decision of 15 February 1985. L/57/9
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9. Waivers granted under paragraph 5

The waivers granted to contracting parties from
various GATT Articles are listed in this Analytical
Index under those Articles (see Articles I, II, XI,
XV, XVI).

For an annually updated country-wise list of waivers
granted under Article XXV:5 see the index to the
annual supplements of the BISD.

There are two instances when a waiver was requested
but not granted by the CONTRACTING PARTIES. One
concerned a request in 1969 by the EEC for a waiver
from its obligations under Article I in order to
reduce the customs duties in respect of certain
citrus fruit originating from Israel and Spain (see
17S/61 and C/M/59 and 61). Another case concerned a
request by Greece in 1970 for a waiver from Article
I in connection with tariff preferences for certain
manufactured products imported from the USSR within
specific quota limits (see 18S/179 and C/M/63 and
65).

The possibility of modifying or terminating a waiver
that does not contain an expiration date, was dis-
cussed in the Working Party report, adopted on 6-8
and 20 November 1984, on "US Import Restrictions on
Agricultural Products".

30S/266-272

31S/
L/5707
paras.27ff

10. Relationship between Article XXV:5 and XXIII

Some waiver decisions explicitly declare "that this
Decision shall not preclude the right of affected
contracting parties to have recourse to the appro-
priate provisions-of Article XXIIIYW (see e.g.,
3S/32, 35; 8S/31, 33). Other waiver decisions
include special consultation and dispute settlement
provisions without explicit reference to Article
XXIII (see, e.g., 7S/37, 39; 8S/29, 31; 1OS/51,
53).
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11. Relationship between Articles XXV:5 and XXX

In Review Working Party II at the ninth session in
1955, the representative of Cuba asked for a legal
opinion as to whether the CONTRACTING PARTIES could
grant, by the majority specified in paragraph 5(a)
of Article XXV, a waiver from obligations which a
contracting party has assumed under Part I of the
Agreement. The Executive Secretary gave his opinion 3S/208
that the CONTRACTING PARTIES could grant such a
waiver by a two-thirds majority. The considerations
which had led the Executive Secretary to this inter-
pretation, were subsequently presented in a Secre- L/403
tariat note. The note refers, inter alia, to the
following arguments:

- "In the absence of any other qualification the
words 'may waive an obligation' /Article XXV:5(a)/
must refer to any obligation under the Agreement.
If the drafters had intended this power to be
limited to Parts II and III of the Agreement it
would have been a simple matter to include such a
qualification. This was not done."

- "The phrase 'Except where provision for modi-
fication is made elsewhere ...' /Article XXX:1/
provides a clear exception for action taken under
the provisions of Article XXV:5(a), for -

(i) if the waiver of an obligation in Part I is not
considered to represent a 'modification' it can
hardly be a change thae would require the
application of the amendment procedure; and

(ii) if such a waiver is considered to be a 'modi-
fication', this phrase provides an explicit
exception from the unanimity requirement for
amendment for Part I."

- "The report of the First Session of the Prepara-
tory Committee for the ITO shows that the appli-
cation of the waiver provision to all the provisions
of the Charter was not accidental but the result of
careful deliberation" (see the discussion recorded
in the report of the First Session on page 22).

August 1985



Article XXV-22

Moreover, "in the Tariff Agreement Committee there
was a lengthy discussion on the unanimity provision
in the new amendment article and its relationship to
those other provisions under which obligations in
Part I might be modified without a unanimous vote.
This discussion is recorded on pp.4-33 of document
E/PC/T/TAC/PV/15." ... "the discussion Lhat took
place shows that the Committee was well aware of the
possible effect of the unanimity provision on other
provisions in the Agreement and adopted the excep-
tion in Article XXX specifically to prevent any
conflict from arising."

- "the CONTRACTING PARTIES have previously con-
sidered the issue discussed in this memorandum and
have decided that the waiver provisions of Article
XXV do apply to Part I ot the Agreement."

"From the above analysis it appears -

(a) that the CONTRACTING PARTIES intentionally made
a distinction in the Agreement between an amendment
and a waiver granted in exceptional circumstances;

(b) that they made an effort to avoid the possi-
bility of conflict between Article XXX and other
Articles by writing an exception in Article XXX;

(c) that they explicitly decided that the provisions
of Article XXV:5(a) may be applied to any obligation
under the Agreement; and

(d) that they have, in many cases, granted waivers
of obligations of Part I by less than a unanimous
vote."

12. Relationship between Article XXV:5 and the "Enabling
Clause"

The 1983 request by the USA for a "waiver" for the
Caribbean Basin Economic Recovery Act (CBERA) notes L/5573
that "the United States' request is made in p.1
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accordance with footnote 2 of paragraph 2 of the
Framework Agreement and paragraph 5 of Article XXV
of the General Agreement." In reply to a question,
this reference to the 1979 GATT Decision on
"Differential and more favourable treatment, reci-
procity and fuller participation of developing
countries" (26S/203) was explained by the US as
follows:

"The United States has interpreted 'the GATT pro-
visions for joint action' in footnote 2 of paragraph
2 of the Enabling Clause as referring to provisions
of the GATT, including the general waiver provision
contained in paragraph 5 of Article XXV which deals
with joint action by contracting parties. It was
for this reason that the United States cited both
footnote 2 of paragraph 2 of the Enabling Clause and
paragraph 5 of Article XXV in its waiver request."

During the meeting of the Working Party on the US
Caribbean Basin Economic Recovery Act on 10 April
1984, the Legal Advisor to the Director-General
pointed out in response to a request for clari-
fication "that the interpretation of GATT provisions
was not within the competence of the Secretariat;
only the CONTRACTING PARTIES could give legally
valid interpretations. On that understanding he
said that, although in his opinion the words 'the
GATT provisions for joint action' in footnote 2
could be interpreted as referring to the provisions
of Article XXV, paragraph 1, he had been assured
that the drafters of the text had intended the
phrase to refer to the waiver procedure in Article
XXV, paragraph 5, as being appropriate to cover such
special and differential treatment. He recalled,
however, that the only agreement which had pre-
viously been notified w-ith reference to the foot-
note, SPARTECA, had not been dealt with as a waiver
case. He did not think that the footnote should be
interpreted as referring to Article XXXVIII which
did not contain any procedural provisions."

The Working Party report, adopted on 6-8 and 20
November 1984, on the US Caribbean Basin Economic
Recovery Act notes:

L/5620
p.4

Spec(84)23
p.3

L/5708
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Article XXV-24

"At the request of the Working Party, the represen-
tative of the secretariat described the Secre-
tariat's understanding of the meaning of footnote 2
of paragraph 2 of the Enabling Clause. In brief,
the Enabling Clause provided authority or cover only
for the kinds of preferential treatment described
therein. Footnote 2 of paragraph 2 of the Enabling p.9
Clause recognized that there could be other situa- para.31
tions involving preferential treatment not falling
within the scope of paragraph 2 which the CON-
TRACTING PARTIES might wish to cover under the GATT
provisions for joint action. The provisions in
question could not be those of Part IV, including
Article XXXVIII thereof, as these did not provide
authority for preferential treatment. The joint
action envisaged had to be in terms of paragraph 5
of Article XXV irrespective of whether this was
specifically mentioned or not."

RELEVANT DOCUMENTS

Geneva

Discussion: EPCT/TAC/SR.12
EPCT/TAC/PV/12, 19, 21, 25

Reports: EPCT/135, 209

Havana

Reports: E/CONF.2/45
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Article XXVI-1

ARTICLE XXVI

ACCEPTANCE, ENTRY INTO FORCE AND REGISTRATION
(no equivalent Article in the Havana Charter)

1. Amendments agreed in 1949

Paragraph 4 of the Article was amended in 1949
because "the present form of Article XXVI might
frustrate the entry into force of the Agreement" by
enabling a territory which was a separate customs
territory and did not possess full autonomy to delay
the acceptance of the country which was inter-
nationally responsible for it. The new text is
modelled on Article 104 of the Havana charter.

Protocol Modifying
Article XXVI
Vol.II/155
para.32

2. Amendments agreed at the ninth session

The ninth session in 1955 adopted certain amendments
to the Article to delete references to the Final Act
of the Second Session of the Preparatory Committee
of the United Nations Conference on Trade and
Employment. This involved the introduction of new
paragraphs 1 and 2 and amendments in paragraph 6
(formerly 5). At the same time the interpretative
note was deleted and Annex H was revised. The
changes entered into force in October 1957.

Protocol Modifying
the Preamble and
Parts II and III

3. "open for acceptance" (paragraph 2)

Protocols of accession after 1955 provide for accep-
tance of the Agreement, pursuant to Article XXVI, by
the acceding governments.

4. Acceptance subject to a reservation

In the "Resolution of 7 March Expressing the Unani-
mous Agreement of the Contracting Parties to the
Attaching of a Reservation on Acceptance Pursuant to
Article XXVI", the contracting parties unanimously
agree

3S/48
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Article XXVI-2

"1. that an acceptance pursuant to Article XXVI
shall be valid even if accompanied by a reservation
to the effect that Part II of the General Agreement
will be applied to the fullest extent not incon-
sistent with legislation which existed on 30 October
1947 or, in the case of a contracting party which
since 30 June 1949 has acceded to the Agreement, the
date ot the Protocol providing for such accession,

2. that any contracting party attaching such a
reservation shall submit as soon as possible after
its acceptance of the General Agreement pursuant to
Article XXVI a list of the principal legislative
provisions covered by such reservation,

3. that the CONTRACTING PARTIES shall review
annually progress made in bringing such legislation
into conformity with the General Agreement,

4. that three years from the entry into force of the
General Agreement under Article XXVI the CONTRACTING

R'TIES shall review the situation then prevailing
wi h respect to such reservations with a view to
assessing the progress achieved towards the full
application of the General Agreement by all con-
tracting parties and to make appropriate recom-
mendations."

The follcvtng interpretations of this Resolution are
provided :n the report, adopted on 28 February and
5-7 March ;g955, of the Review Working Party on 3S/231
"Organizati. >al and Functional Questions" and in the
Summary Recoron of the CONTRACTING PARTIES:

(a) Annual review

"... the annual review provided for in paragraph 3 3S/248-249
would afford an opportunity for consultations para.55
regarding any special difficulties of any con-
tracting party arising out of the operation of the
legislation of another contracting party covered by
a reservation."
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Article XXVI-3

(b) "appropriate recommendations"

"The words 'appropriate recommendations' in Ibid.
paragraph 4 were intended to mean that the CON-
TRACTING PARTIES could make whatever recommendations
were indicated in the circumstances existing at the
time, taking into account any inequities which would
result from the maintenance of the situation. It
was also clear that the acceptance of the Resolution
would not deprive any contracting party of resort to
Article XXIII in accordance with paragraph 1(b) or
(c) thereof."

(c) Duration cf a reservation

"The formula suggested ... does not set any fixed para.56
time-limit for the duration of a reservation, but
the general intent of the Resolution and the
detailed procedures proposed are directed towards
securing as early as possible complete conformity
between the legislation of contracting parties and
their obligations under the General Agreement ...

(d) Scope of reservations

"..a reservation would provide to a contracting para.57
party a defence against the charge that it was
acting inconsistently with the General Agreement
only to the extent to which the legislation in
question was in fact covered by the terms of the
reservation. It was open to any contracting party
to submit this matter to tile judgment of the CON-
TRACTING PARTIES under the appropriate procedures of
the Agreement or in the course of the review pro-
vided for in the Resolution."

The phraseology used in the Resolution is the same 3S/248-249
as that employed in the Protocol of Provisional para.58
Application and is subject to the same interpre-
tation regarding the mandatory character of the
legislation. (See under Protocol of Provisional
Application.)
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(e) Further interpretation by the CONTRACTING PARTIES
when adopting the text of the Resolution

The CONTRACTING PARTIES agreed that the following SR.9/46
interpretation proposed by New Zealand was correct: p.4

"(i) that the purpose of the reservation procedures
was to give contracting parties with legislation
inconsistent with the Agreement a breathing space
within which to bring that legislation into con-
formity with the Agreement without the need for
recourse to transitional period procedures;

(ii) that the provision in paragraph 3 would permit
the CONTRACTING PARTIES annually to review the pro-
gress made in bringing such legislation into con-
formity with the Agreement, with a view to assessing
the progress achieved towards the full application
of the Agreement by all contracting parties, and to
making appropriate recommendations.

(iii) that, in the review mentioned in paragraph 4
of the situation prevailing at the end of three
years with respect to the Resolution, the
CONTRACTING PARTIES would then decide what further
recommendations - over and above those which might
have been made following annual reviews - would be
appropriate to ensure the equal acceptance by all
contracting parties of the obligations of the
General Agreement."

5. Interpretation of paragraph 5(c)

(a) "Upon sponsorship through a declaration by the
responsible contracting party"

This clause was inserted in order to certify that EPCT/TAC/PV/22
the customs territory "had the right de jure and/or p.22
de facto to act on its own behalf and to fulfil" its
obligations.
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Article XXVI-5

(b) "deemed to be a contracting party"

In the original draft (EPCT/135) the separate cus-
toms territory was "entitled to appoint a repre-
sentative" to the CONTRACTING PARTIES. In the final
text, the word "deemed" was used intentionally in
order to make clear that such territory could either
act in its own right as a full contracting party and
be represented by a separate delegate (as Burma,
Ceylon and Southern Rhodesia did in the negotiations
in 1947) or continue to be represented by the metro-
politan contracting party acting on behalf of such
customs territory.

(c) Terms and conditions of succession to GATT

The Working Party report, adopted on 7 December
1961, on "Article XXXV - Application to Japan"
pointed out "that there could be no doubt that a
government becoming a contracting party under
Article XXVI:5(c) does so on the terms and con-
ditions previously accepted by the metropolitan
government on behalf of the territory in question."
This applies also to rights under Article XXXV:
"The Working Party also discussed the question of
invocation of Article XXXV by governments assuming
in their own rights the status of contracting par-
ties pursuant to Article XXVI:5(c) or acceding to
GATT under Article XXXIII. It wishes to point out
that there could be no doubt that a government
becoming a contracting party under Article XXVI:5(c)
does so on the terms and conditions previously
accepted by the metropolitan government on behalf
of the territory in question. Consequently, if
Article XXXV had been invoked in respect of that
territory (or if that territory had not been speci-
fically excluded from such invocation), it would
continue to be valid unless expressly disinvoked by
the succeeding government. If this were clearly
understood, it would then be unncessary for the new
government to take an immediate decision on whether
the invocation should or should not be maintained."

The Panel report, adopted on 2 February 1971, on
"Jamaica - Margins of Reference" contains the
following finding:

EPCT/TAC/PV/22
pp.21-22

lOS/69

p.73
para. 19

para. 19

18S/183
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Article XXVI-6

"The Panel held that since Jamaica had acceded to the
General Agreement on Tariffs and Trade under the
provisions of Article XXVI:5(c) it had acquired the
rights and obligations which had previously been
accepted by the United Kingdom in respect of the
territory of Jamaica. This meant that Jamaica
assumed the rights and obligations involved in the
aplication to it of the General Agreement by the
United Kingdom before Jamaica became independent.
On 6 August 1962, the day Jamaica became inde-
pendent, Article I:4 formed part of the General
Agreement as it had been applied by the United
Kingdom on behalf of the territory of Jamaica. The
provision of Article I:4 establishing 10 April 1947
as the base date for permissible margins of pre-
ference was therefore applicable to Jamaica."

6. Accession under Article XXVI:5(c)

Of the 90 (1985) GATT contracting parties, the
following 38 acceded on the basis of Article
XXVI:5(c):

Date of
independence

Date of
admission as
contracting
party

Barbados
Belize
Benin
Burkina Faso
Burundi
Cameroon
Central African
Empire

Chad
Congo
Cyprus
Gabon
Gambia
Ghana
Guyana
Indonesia

30.11.1966
21.9. 1981
1.8.1960
5.8.1960
1. 7.1962
1. 1. 1960
14.8.1960

11.8. 1960
15.8.1960
16.8.1960
17.8.1960
18.2.1965
6.3. 1957
26.5. 1966
27.12.1949
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15.2.1967
7.10.1983
12.9.1963
3.5.1963
13.3.1965
3.5.1963
3.5.1963

12. 7. 1963
3.5.1963
15.7.1963
3.5.1963
22.2.1965
17.10.57
5. 7. 1966
24.2.1950

15S/59
30S/7
12S/33
12S/34
13S/12
12S/33
12S/33

12S/33
12S/33
12S/33
12S/33
13S/12
6S/9
14S/13
1S/6



Article XXVI-7

Date of
independence

Date of
admission as
contracting
party

Ivory Coast
Jamaica
Kenya
Kuwait
Madagascar
Malawi
Malaysia
Maldives
Malta
Mauritania
Mauritius
Niger
Nigeria
Rwanda
Senegal
Sierra Leone
Singapore
Suriname
Tanzania
Togo
Trinidad and Tobago
Uganda
Zambia

7.8. 1960
6.8. 1962
12. 12.1963
19. 6. 1961
25.6.1960
6. 7. 1964
31.8.1957
26. 7. 1965
21.9. 1964
28. 11. 1960
12.3. 1968
3.8.1960
1.10. 1960
1. 7. 1962
20.6.1960
27.4.1961
9.8.1965
25.11. 1975
9.12.1961
27.4.1960
30.8.1962
9.10.1962
24.10.1964

31. 12. 1963
31.12.1963
5.2.1964
3.5.1963
30.9.1963
28.8.1964
24.10.1957
19.4.1983
17.11.1964
30. 9.1963
2.9. 1970
31.12.1963
18.12.1960
1. 1. 1966
27.9.1963
19.5.1961
20.8.1973
22.3. 1978
9.12.1961
20.3.1964
23.10.1962
23.10.1962
10.2.1982

The procedure followed since 1963 for the admission
of newly-independent states under paragraph (c),
i.e. certification by the Director-General, was
established by the Council in April/May 1963.

7. Establishment of new Schedules of Concessions under
Article XXVI:5(c)

The Decision of 26 March 1980 on "Procedures for
Modification and Rectification of Schedules of
Tariff Concessions" states in its paragraph 5:
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12S/34
18S/23
12S/34
9S/13
14S/13
12S/34
lOS/li
20S/19
25S/6
10S/14
12S/34
11S/44
11S/45
29S/7
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Article XXVI-8

"The procedure of Certification under this Decision p.26
may be applied for the establishment of consolidated para.5
Schedules or of new Schedules under paragraph 5(c)
of Article XXVI, wherein all changes are modifi-
cations or rectifications referred to in paragraphs
1 or 2."

8. De facto application of the GATT by newly-independent
States pending a decision under paragraph 5(c)

Recommendation: 1 November 1957 6S/11

Recommendation: 22 November 1957 6S/10
(Cambodia, Laos and Tunisia)

Recommendation: 19 November 1959 8S/8
(Guinea)

Recommendation: 18 November 1960 9S/16
(de facto application for two years)

Recommendation: 9 December 1961 10S/17
(extension for a further year)

Decision: 14 November 1962 11S/53
(twelve states)

Decision: 2 March 1964 12S/34
(Zaire and Mali)

Decision: 22 March 1965 13S/12
(Algeria, Zaire, Mali and Rwanda)

Decision: 6 April 1966 14S/12
(Algeria, Zaire, Mali, Singapore, Zambia)

On 11 November 1967 the CONTRACTING PARTIES adopted
a Recommendation that contracting parties should 15S/64
continue to apply de facto the General Agreement in
their relations with each territory which acquired
full autonomy in the conduct of its external com-
mercial relations and in respect of which a contrac-
ting party had accepted the Agreement, provided that
such territories continued to apply de facto the
Agreement to its trade with the contracting parties.

October 1985



Article XXVI-9

The Recommendation does not have a time-limit. The
Director-General is requested to submit a report on
its application after three years. Earlier reports
have been submitted to the Council in November 1970
(L/3457), November 1973 (L/3948), October 1976
(L/4427), October 1979 (L/4846 and Add.1), July 1982
(L/5345) and July 1985 (L/5823). In July 1985, the
Recommendation was applicable in respect of the
following countries:

Date of independence

Kampuchea
Mali
Algeria
Botswana
Lesotho
Yemen, Democratic
Swaziland
Equatorial Guinea
Tonga
Fiji
Bahrain
Qatar
United Arab Emirates
Bahamas
Grenada
Guinea-Bissau
Mozambique
Cape Verde
Sao Tome and Principe
Papua New Guinea
Angola
Seychelles
Solomon Islands
Tuvalu
Dominica
Saint Lucia
Kiribati
Saint Vincent and the
Grenadines

Antigua and Barbuda
Saint Christopher and Nevis
Brunei-Darussalam

9 November 1953
20 June 1960
3 July 1962
30 September 1966
4 October 1966
30 November 1967
6 September 1968
12 October 1968
5 June 1970
10 October 1970
16 August 1971
3 September 1971
1 December 1971
10 July 1973
7 February 1974
10 September 1974
25 June 1975
5 July 1975
12 July 1975
16 September 1975
11 November 1975
29 June 1976
7 July 1978
1 October 1978
3 November 1978
22 February 1979
12 July 1979
27 October 1979

1 November 1981
19 September 1983
31 December 1983

October 1985



Article XXVI-10

Letters have been addressed to the governments con-
cerned, upon their independence, advising them that
the Recommendation is applicable to their trade
relations with the contracting parties and seeking
their confirmation that they will reciprocate in
applying the General Agreement on a de facto basis.
The governments are regularly kept informed about
GATT activities and receive all GATT documents and
publications. They are also invited to be repre-
sented by observers at the annual sessions of the
CONTRACTING PARTIES.

The legal aspects of de facto application of the
General Agreement are analysed in a Secretariat Note
of 28 June 1984 on "De facto Application of the C/130
General Agreement". Originally, the period of de
facto application was determined in each case by the
CONTRACTING PARTIES (BISD 6S/12). Subsequently, the
period was set at two years from the acquisition of
autonomy (BISD 9S/17). Considering that pro-
longations of the de facto regime had frequently
been requested and that they had always been
granted, the CONTRACTING PARTIES decided in 1967 to
recommend that the de facto application continue
without any time-limit. At the same time, they
decided that they would, on the request of any
contracting party, review their recommendation in
respect of any territory (BISD 15S/64). The CON-
TRACTING PARTIES have never defined the meaning of
de facto application. However the following prac-
tices have evolved in regard to this form of asso-
ciation with the General Agreement:

"(a) The countries applying the Geneal Agreement on
a de facto basis are expected to observe the sub-
stantive provisions of the General Agreement. C/130
However, they do not apply the procedural provisions p.3
of the General Agreement. Thus, when these coun-
tries impose import restrictions for balance-of-
payments purposes, they do not notify the GATT and
do not consult in the GATT Balance-of-Payments
Committee (cf. Article XVIII:B). They also do not
notify the trade measures they take for development
purposes (cf. Article XVIII:C), emergency actions
(cf. Article XIX) or the formation of customs unions
and free-trade areas (cf. Article XXIV). They are
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Article XXVI-li

expected to apply the schedule of concessions which
the metropolitan government had agreed to apply to
their territory; however, they do not notify any
modifications of their tariff schedules (cf. Article
XXVIII). The contracting parties granting GATT
treatment to a country applying the General Agree-
ment on a de facto basis determine themselves
whether the conditions stipulated in these pro- p.4
visions are met.

(b) Each contracting party decides whether or not
to apply the provisions of the General Agreement to
a country which applied the General Agreement on a
de facto basis. The contracting parties do not
inform the GATT of their decision.

(c) The CONTRACTING PARTIES do not assist in the
resolution of disputes on the interpretation or
application of the General Agreement that might
arise between contracting parties and countries
applying the General Agreement on a de facto basis.
Article XXIII:2 is not applied to such disputes (cf.
VAL/M/8, page 2, for a legal opinion on this issue
by the Secretariat).

(d) The countries applying the General Agreement on
a de facto basis are treated as non-contracting
parties for organizational purposes. They are
invited to be represented as observers at the annual
sessions of the CONTRACTING PARTIES. They do not
attend other GATT meetings unless they have re-
quested and obtained observer status, and they do
not contribute to the GATT budget."

9. Entry into force (paragraph 6)

Only one of the current contracting parties, Haiti,
has accepted the General Agreement (on 7 March
1952). Liberia accepted the General Agreement on
17 May 1950, but withdrew from the General Agreement
on 13 June 1953. Hence, the General Agreement has
never entered into force pursuant to paragraph 6 and
continues to be applied by contracting parties
"provisionally" under the 1947 Protocol of Pro-
visional Application and subsequent Protocols of
Accession.

October 1985



Article XXVI-12

The contracting parties have considered the question
of definitive application of the General Agreement
on several occasions, for instance during the review
session in 1955 (see: 3S/48, 247 ff), during the
twenty-second session in 1965 (see the Secretariat
Note in L/2375) and again in 1977 (see 24S/61 ff)
when the EEC submitted a memorandum proposing
definitive application of the General Agreement
under Article XXVI (CG.18/W/20).

10. Agreement on Government Procurement

The 1979 GATT Agreement on Government Procurement
contains a reference to Article XXVI:5 in its
Article IX:1(e) which reads as follows: 26S/33

"(e) In regard to acceptance, the provisions of p.52
Article XXVI:5(a) and (b) of the General Agreement
would be applicable."

RELEVANT DOCUMENTS

Geneva

Discussion: EPCT/TAC/SR.12, 13, 16
EPCT/TAC/PV/22, 24, 25, 26, 28

Reports: EPCT/135, 198, 199, 205, 214/Add.1/Rev.1, 125, 224, 233
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Article XXVII-1

ARTICLE XXVII

WITHHOLDING OR WITHDRAWAL OF CONCESSIONS
(no equivalent Article in the Havana Charter)

1. "or has ceased to be a contracting party"

The CONTRACTING PARTIES decided that this phrase
covered the case of Palestine - "the United Kingdom
ceased to be a contracting party in respect of the
territory formerly included in the Palestine
mandate".

Vol.II/14

2. Initial negotiatingrights

See section 6 under Article XXVIII.

3. Application of Article XXVII in specific cases

The following announcements
concessions have been made:

Concessions granted by

of the withdrawal of

initially negotiated with'

Australia China
Syria/Lebanon
Philippines

L/1266

lof the countries listed, China, Syria, Lebanon and Liberia subsequently
notified their withdrawal from the General Agreement (see below Article XXXI-1).
Colombia participated in the negotiations at Annecy but decided against provision
being made for its accession in the Annecy Protocol. Korea and Philippines
participated in the negotiations at Torquay; schedules of concessions were
included in the Torquay Protocol, but they never accepted the Protocol. Korea
negotiated a second time for accession in 1967.
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Article XXVII-2

Concessions granted by

Benelux

Section A -
Metropolitan
Territories

Initially negotiated with

China
Syria/Lebanon
Liberia
Philippines

Section C -

Netherlands New Guinea

Canada

Ceylon

Chile

Czechoslovakia

Finland

France

Germany,

India

Fed. Rep.

Pakistan

Sweden

United Kingdom

United States

Uruguay

China

China
Liberia
Philippines
Korea

China

Colombia

Palestire

China

China
Syria/Lebanon
Philippines

Philippines

China
Colombia
Philippines

China

Colombia
Philippines
China

China

China

China
Colombia

L/658 and Add.1

L/553

L/1102, L/1505

L/3191

GATT/CP/23

L/659

L/460 and
L/1269

L/1264

G/7/ and
L/1430

L/1293

L/950

L /78 ')

GATT/CP/115
and Add.3

L/1613
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Article XXVII-3

4. Modification and Rectification of Schedules of
Tariff Concessions

In their Decision of 26 March 1980 on "Procedures
for Modification and Rectification of Schedules of
Tariff Concessions", the CONTRACTING PARTIES
decided, inter alia, that

"Changes in the authentic texts of Schedules annexed
to the General Agreement which reflect modifications
resulting from action under Article II, Article
XVIII, Article XXIV, Article XXVII or Article XXVIII
shall be certified by means of Certifications. A
draft of such change shall be communicated to the
Director-General within three months after the
action has been completed."

27S/25

para.1

RELEVANT DOCUMENTS

Geneva

Discussion:

Reports:

EPCT/TAC/SR.14, 15
EPCT/TAC/PV/14, 25

EPCT/135, 214/Add.!/Rev.1

CONTRACTING PARTIES

- re Schedule XIX:B (Newfoundland): GATT/CP.3/75
GATT/CP.3/SR.40
Vol.II/14

- re Schedule XIX:E (Palestine): GATT/CP.3/17
GATT/CP.3/SR.11
Vol.II/14
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ARTICLE XXVIII

MODIFICATION OF SCHEDULES
(no equivalent Article in the Havana Charter)

1. Amendments adopted atlthe ninth session

The text of the Article was extensively revised at
the ninth session in 1955. A new paragraph 1 was
adopted providing for the automatic renewal of the
firm validity of the Schedules for successive periods
of three years unless the CONTRACTING PARTIES specify
some other period by two thirds of the votes cast.
(In the previous text the firm validity of the
Schedules ended on 1 January 1954.) A new para-
graph 4 and interpretative Notes to the Article as a
whole and to paragraphs 1 and 4 were also agreed.
These changes came into effect in October 1957.

2. Secrecy

The interpretative Note to the Article as a whole
provides for "the greatest possible secrecy" in
negotiations and consultations under the Article.
The Working Party report, adopted on 26 February
1955, on "Schedules and Customs Administration"
noted that the interpretative Note was not intended
to prevent or disturb the use of public procedures
for preparation for tariff negotiations in countries
which followed this practice.

Protocol Amending
the Preamble and
Parts II and III

3S/218
para.33

3. The withdrawal of concessions to be preceded
by consultations (paragraph 1)

This article differs from Article XXVII which "per-
mits a country to take action first; in other
words, to determine that a particular concession it
negotiated with a country which does not become a
contracting party will be withheld" whereas in
Article XXVIII "the intention is ... that con-
sultation shall precede the withdrawal of the con-
cession". The right of the CONTRACTING PARTIES to
determine whether any contracting party actually has

%PCT/TAC/PV/ 14
pp.13-19
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a "principal supplying interest" or "substantial
interest in such concession" was considered neces-
sary in order to "limit the right of other countries
to hold up or delay or prevent the withdrawal ...".

4. Interpretative Notes to paragraph 1

The following topics are dealt with in the Notes:

1: Periodicity of modifications or withdrawals of
concessions.

2: Difference in the timing of a withdrawal or modi-
fication of a concession and the actual change in
the national tariff.

3: Procedures for negotiations and consultations

4 and 5: Definition of "principal supplying
interest"

6: Extent of "compensation"

7: Definition of "substantial interest"

5. Procedures for Negotiations under Article XXVIII and
for Modification and Rectification of Schedules of
Tariff Concessions

(a) Types of negotiations

Article XXVIII provides for three types of negotia-
tions: a) the normal three-year (open season)
renegotiations under paragraph 1; b) the renegotia-
tions in special circumstances, after authorization
by the CONTRACTING PARTIES, under paragraph 4; and
c) the renegotiations following a reservation made
under paragraph 5. In addition, Articles XXVII,
XXIV:6 and XVIII:7 provide for renegotiations under
certain circumstances.
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(b) Procedures for negotiations

On 31 May 1957 the Executive Secretary, in com-
pliance with instructions given to him by the CON-
TRACTING PARTIES (L/641, BISD 6S/158), issued a note
concerning arrangements for negotiations under
Article XXVIII in 1957 (document L/635). This note
has served as a guideline for the procedural
arrangements for all subsequent negotiations under
Article XXVIII.

In June and September 1978, the Director-General
issued notes with revised procedural guidelines for
renegotiations under Article XXVIII (L/4651 and
Rev.1 and Addenda 1-3). These guidelines were
replaced by Procedures for Negotiations under
Article XXVIII (BISD 27S/26) which had been elabo-
rated by the Committee on Tariff Concejsions and
were subsequently adopted by the Council on
10 November 1980. All renegotiations under Article
XXVIII are now being conducted under these Proce-
dures. According to paragraph 10 of the Guidelines,
"these procedures are in relevant parts also valid
for renegotiations under Article XVIII, paragraph 7,
and Article XXIV, paragraph 6".

During the meeting of the GATT Committee on Tariff
Concessions on 3 November 1980, "the Chairman took TAR/M/3
up the question of the character of the document and p.9
recalled the comments made by the representative of para.4.7
Finland that the terms used in the text and particu-
larly the word 'should' meant that the document
should be interpreted as guidelines and that con-
tracting parties entering into Article XXVIII nego-
tiations were invited to follow those guidelines
but should not consider them as binding obligations".

(c) Waiver decisions subject to certain conditions
for the renegotiation of Schedules

The CONTRACTING PARTIES have decided on several
occasions to suspend the application of Article II
of conditions. For instance, the Decision of the
General Agreement pend ng th.e completion of
26 November 1975 on "Brazil - Renegotiation of nego-
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tiations for the modification or withdrawal of
Schedule III" contains a waiver from Article II 22S/10
concessions in a schedule subject to specified
conditions. For instance, the Decision of
26 November 1975 on "Brazil - Renegotiation of
Schedule IIIV contains a waiver from Article II
subject to the following conditions:

"1. The Government of Brazil will as soon as pos-
sible enter into negotiations or consultations pur-
suant to paragraphs 1 to 3 of Article XXVIII. These
negotiations or consultations would relate to the
compensation for the modifications specified in the
two Brazilian communications mentioned above with a
view to reaching a satisfactory adjustment consis-
tent with the requirements of paragraph 2 of Article
XXVIII.

2. Part IV of the General Agreement, including
Article XXXVI:8, is applicable to the negotiations
between Brazil and the contracting parties which
have accepted the Protocol amending the General
Agreement on Tariffs and Trade to introduce a Part
IV on Trade and Development; and other contracting
parties, negotiating with Brazil, likewise accept
the principle enunciated in Article XXXVI:8, as
applicable to the negotiations.

3. The negotiations or consultations mentioned above
shall be completed not later than 31 March 1977.

4. Pending the entry into force of the results of
the negotiations or consultations mentioned above,
the other contracting parties will be free to sus-
pend concessions initially negotiated with Brazil to
the extent that they consider that adequate compen-
sation, bearing in mind the provision of paragraph 2
of this Decision, is not offered within a reasonable
time by the Government of Brazil (subject to the
right of any third contracting party having a prin-
cipal supplying interest or a substantial interest
therein to withdraw substantially equivalent conces-
sions initially negotiated with such other con-
tracting parties).
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5. Except as may be otherwise provided in this
Decision, the negotiations or consultations men-
tioned above shall be conducted in conformity with
the relevant provisions of Article XXVIII."

Similar conditions are set out in other waiver deci-
sions for the renegotiation of schedules of
developing contracting parties (see, e.g., BISD
24S/15-16; 20S/26-29; 15S/83-85). In some
instances, waivers from Article II have been granted
enabling developing contracting parties to introduce
a new customs tariff and to establish a new schedule
(e.g. BISD 5S/36, 23S/9).

(d) Procedures for Modification and Rectification
of Schedules of Tariff Concessions

Procedures for Modification and Rectification of
Schedules of Tariff Concessions were adopted by the
CONTRACTING PARTIES on 17 November 1959 (BISD 8S/25), 8S/25
19 November 1968 (BISD 16S/16) and 26 March 1980 16S/16
(BISD 27S/25). Paragraph 1 of the Decision of 27S/25
26 March 1980 provides that:

"Changes in the authentic texts of Schedules annexed
to the General Agreement which reflect modifications
resulting from action under Article II, Article
XVIII, Article XXIV, Article XXVII or Article XXVIII
shall be certified by means of Certifications."

The Procedures for Negotiations under Article XXVIII,
adopted on 10 November 1980 (BISD 27S/26), provide
that:

"Formal effect will be given to the changes in the 27S/28
schedules by means of Certifications in accordance para.8
with the Decisi n of the CONTRACTING PARTIES of
26 March 1980." The footnote reads: "The date for
submission of a notification for negotiation under
Article XXVIII, paragraph 1, shall comply with the
provisions of interpretative note 3 to paragraph 1
of Article XXVIII."
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An annually updated list of Rectifications and Modi-
fications of Schedules is being published in the
BISD series (30S/259).

(e) Procedures for renegotiations in connection with
the introduction of the Harmonized Commodity
Description and Coding System

The Decision of 12 July 1983 on "GATT Concessions
under the Harmonized Commodity Description and Coding 30S/17
System" sets out "basic principles" and "proposed
special procedures" for renegotiations under Article
XXVIII in order to facilitate the application of the
Harmonized System with effect from 1 January 1987.
Paragraph 2.4 of this Decision states that "to the
extent that the value of existing concessions is not
impaired, the conversion of present nomenclatures to
the Harmonized System can be done through the recti-
fication procedure" (see BISD 27S/25-26). Other
changes are subject to Article XXVIII negotiations.
Prior to the adoption of the Decision, it was stated
"that, under this document, any contracting party
was entitled to request the maintenance of parti-
cular tariff items of interest to it in the new
nomenclature, whenever tariff lines with different C/M/170
bound rates were combined or whenever bound rates p.15
were combined with unbound rates. This under-
standing was in keeping with the basic principle
stated in paragraph 2.1 of the Annex to document
L/5470/Rev.1, namely that 'existing GATT bindings
should be maintained unchanged'."

See also the Secretariat Note of 26 September 1985 TAR/W/55
on "Loose-Leaf Schedules based on the Harmonized
System Nomenclature".

(f) Application of Article XXVIII to new products

Problems resulting from the application of Article
XXVIII to new products (e.g. determination of
"initial negotiator", "principal supplier" and
"substantial interest" in the absence of sizeable
trade, calculation of compensation in case of the
prospect of rapid future trade growth of the new
product) were discussed on several occasions in the
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GATT Council (e.g. C/M/170, 171, 183), in the GATT
Committee on Tariff concessions (e.g. TAR/M/11, 13)
as well as in submissions by individual contracting
parties (e.g. L/5522, L/5537, C/W/424).

6. "Initial negotiating rights", "principal supplying
interest" and "substantial interest" (paragraph 1)

(a) Initial negotiating rights

In case of product-by-product bilateral negotia-
tions, the "initial negotiating rights" can usually
be ascertained by reference to negotiating records.
Since much of the Kennedy Round negotiations (1964-
1967) did not follow this procedure, the CONTRACTING
PARTIES adopted on 16 November 1967 the following
recommendation in respect of any linear tariff con-
cessions specified in the Schedules annexed to the
Geneva (1967) Protocol:

"A contracting party shall, when the question arises, 15S/67
be deemed for the purposes of the General Agreement to
be the contracting party with which a concession was
initially negotiated if it had during a represen-
tative period prior to that time a principal
supplying interest in the product concerned."

During the discussion in the Trade Negotiations Com- L/2867
mittee, which had elaborated and submitted the
above-mentioned recommendation, it was understood
that the words "that time" refer back to "when the
question arises"; "in other words, if a question of
the type referred to arose, say, in some five or
eight years, the representative period referred to
would be a period related to that time."

When the recommendation was submitted for considera- SR.24/10
tion, the Chairman of the CONTRACTING PARTIES said
that "the adoption of the recommendation would not
affect initial negotiating rights on concessions
granted before the Kennedy Round, nor would it alter
the rights which Article XXVIII gave to substantial
suppliers."
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"Initial negotiating rights" have in some cases been
specified in the Tariff Schedules as part of the
concessions.

In the Tokyo Round (1973-1979), concessions were also
in most cases not the result of bilateral negotia-
tions and thus no initial negotiator was specified.
The following "Action By The CONTRACTING PARTIES On
The MTN Tariff Concessions" was therefore decided
upon on 28 November 1979: 26S/202

"1. The CONTRACTING PARTIES note that as a result of
the tariff negotiations in the Multilateral Trade
Negotiations, the Geneva (1979) Protocol to the
General Agreement on Tariffs and Trade and the Pro-
tocol Supplementary to the Geneva (1979) Protocol
have been drawn up.

2. The CONTRACTING PARTIES adopt the following
decision: in respect of the concessions specified
in the Schedules annexed to the Geneva (1979) Pro-
tocol to the General Agreement on Tariffs and Trade
and the Protocol Supplementary to the Geneva (1979)
Protocol, a contracting party shall, when the ques-
tion arises, be deemed for the purposes of the
General Agreement to be a contracting party with
which a concession was initially negotiated if it
had during a representative period prior to the time
when the question arises a principal supplying
interest in the product concerned. This decision
does not affect initial negotiating rights which are
the result of bilateral negotiations and which have
been duly notified."

Reference to contracting parties with which conces-
sions were initially negotiated, is also made in
Articles XVIII, XXIV and XXVII.

(b) "principal supplying interest" or "substantial
interest"

See the interpretative notes 4-7 to paragraph 1 of
Article XXVIII for a definition of these terms.
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The "Procedure for Negotiations under Article
XXVIII", adopted on 10 November 1980, includes the 27S/26
following provisions in paragraph 4:

"4. Any contracting party which considers that it para.4
has a principal or a substantial supplying interest
in a concession which is to be the subject of nego-
tiation and consultation under Article XXVIII should
communicate its claim in writing to the contracting
party referred to in paragraph 1 above and at the
same time inform the secretariat. If the contrac-
ting party referred to in paragraph 1 above recog-
nizes the claim, the recognition will constitute a
determination by the CONTRACTING YARTIES of interest
in the sense of Article XXVIII:1. If a claim of
interest is not recognized, the contracting party
making the claim may refer the matter to the
Council. Claims of interest should be made within
ninety days following the circulation of the import
statistics referred to in paragraph 2 above." The
footnote reads: "If, in exceptional circumstances, p.27
the contracting party referred to in paragraph 1
above is not in a position to supply relevant import
statistics, it shall give due consideration to export
statistics provided by contracting parties claiming
an interest in the concession or concessions con-
cerned."

During the meeting of the Committee on Tariff Con-
cessions in July 1985, it was stated that the "10 TAR/M/16
per cent share" rule had been generally applied for p.10
the definition of "substantial supplier".

7. "maintain a general level of reciprocal and mutually
advantageous concessions not less favourable
(paragraph 2)

(a) The base period to be used for the conversion of
specific rates of duty into ad valorem rates

In the Panel report, adopted on 17 May 1978, on
"Canada-Withdrawal of Tariff Concessions" 25S/42
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"The Panel based its consideration of the case on
Article XXVIII of the GATT which, as both parties
agreed, was the applicable provision, inter alia, p.47
for negotiations which are undertaken with the aim part.14
of converting specific rates of duty into ad valorem
rates. In this connection, the Panel considered of
special importance paragraph 2 of Article XXVIII
which provides that the contracting parties concerned
shall endeavour to maintain a general level of reci-
procal and mutually advantageous concessions not
less favourable to trade than that provided for in
this Agreement prior to such negotiations."

"The Panel noted that as a general principle,
Article XXVIII negotiations had in the past been
based on the most recent three-year period for which
trade statistics were available, for the purpose of para.15
determining principal or substantial supplier rights.
It was also the understanding of the Panel that in
past negotiations a three-year period had been used
as an element in the determination of the value of
tariff concessions. The Panel noted on the other
hand that no clear precedent could be found as
regards the selection of a base period for the pur-
pose of converting specific into ad valorem rates of
duty. In the absence of agreement between the par-
ties on an appropriate base period, the Panel held
that the general principle of using the most recent
three-year period should be applied to this case as
well in order to allow account to be taken of
cyclical movements and random events."

"The Panel does not consider that full statistics for
the applicable base period must be available at the
very beginning of the negotiations, provided these
data become available later in the negotiations and
the latter are not unduly delayed. By June 1975,
Community statistics (on which Canada had agreed to
conduct the negotiations) for the first ten or eleven p.48
months of 1974 became available (except for Ireland) para.17
for both lead and zinc. The offer of the Community
in the negotiations on both lead and zinc, submitted
to Canada in late June 1975, should therefore, in the
Panel's view, have taken account of trade figures for
1974. The Panel came to the conclusion that a cor-
rect and reasonable interpretation of the GATT, in
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the particular circumstances applying in this case,
would be to base the ad valorem equivalents on global
trade statistics for the years 1972-74. The Panel,
in basing its decision on figures relating to global
Community imports of zinc rather than relating to
imports from Canada only, took account of the pro-
vision of Article XXVIII:2 which refers to the main-
tenance of a 'general level' of concessions, not
less favourable to 'trade', formulations which in the
view of the Panel clearly indicate the requirement,
in the absence of specific agreement between the
parties, to base the ad valorem equivalent of a
specific duty on total import figures. To take
another view would, in the case of two or more prin-
cipal or substantial suppliers with different price
levels, result in different ad valorem rates which
is inconceivable under the General Agreement. The
1972-74 figures submitted to the Panel by the Com-
munity indicate an ad valorem equivalent of 2.64
per cent for total Community imports of zinc.
Consequently, the Panel considers that, as it was
not the intention of the Community to modify the
scope of the concession, the ad valorem duty rate of
the Community for zinc should have been rebound,
after conversion, at that level or at the closest
round half-percentage point figure, rather than at
3.5 per cent."

(b) Tariff conversion on the basis of weighted
averages

The report, adopted on 1 October 1982, of the "Panel
on Vitamins" concluded, inter alia, that "by
entering into the bilateral Understanding with the
United States on 2 March 1979 concerning ASP
Chemical Products, the Community - for which, the
Panel holds, the abolition of the ASP valuation
system represented one of the aims of the negotia-
tions - accepted that the base rates for the tariff
cuts to be negotiated in the Tokyo Round for Vitamin
B12, as for other 'competitive' ASP products, would
be the converted rates offered by the United States
without a need for renegotiations under Article
XXVIII in respect of such products."

29S/110

p.116
para.22 (b)
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"The Panel considers that the United States did not
have an obligation to maintain the de facto tariff
rate differentiation between feedgrade and pharma-
ceutical quality vitamins, provided that the method
used for the conversion of the previous common bound
rate was neutral and did not involve any arbitrary
increase. The Panel believes the method used by the
United States for the calculation of the level of
the base rate - the weighted average of actual
duties collected for feedgrade and pharmaceutical
quality vitamins - to be in conformity with that
proviso."

During the discussion of the Panel report in the
GATT Council, it was stated that this bilaterally
agreed use of trade-weighted averages of tariffs
outside Article XXVIII "would not constitute a pre-
cedent for, inter alia, the incorporation of the
Harmonized System nomenclature into GATT bindings."

(c) Renegotiation following an increase in the value
of a concession

The report of the "Panel on Newsprint", adopted on
20 November 1984, includes the following Panel
finding:

"While holding that the right of Canada to compete
within a duty-free tariff quota of 1.5 million tonnes
has been impaired by the EC action, the Panel recog-
nized, however, that as a result of newsprint
imports from EFTA countries entering the EC market
duty-free since 1 January 1984 under the terms of the
free-trade agreements, the value of the EC concession
had greatly increased for non-EFTA suppliers and
especially for Canada as the most important m.f.n.
supplier. The Panel concluded that this increased
value of the concession justifies the EC engaging in
renegotiations under Article XXVIII, in accordance
with the customary procedures and practices for such
negotiations, with the objective of achieving some
reduction in the size of the tariff quota. In the
view of the Panel, such a reduction would, in a case
like the one before the Panel where the increased

p.117
para. 22(e)

C/M/161
p.4

31S/114

para.54
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value of the concession derives from an action by the
EC to grant duty-free access to newsprint imports
from the EFTA countries, be without payment of
compensation. In this connection, the Panel found
that although the statistical data before it did not
differentiate between imports entering duty-free
under the GATT quota and those under the autonomous
regime, the fact that the GATT quota was filled while
total Canadian exports never exceeded half that quota
is evidence that the EFTA countries did participate
in the GATT quota up until the end of 1983.'"

"The Panel carefully noted and examined the statement
by the EC that, should the Panel consider the action
taken by the EC as not being in conformity with the
GATT, they might proceed to option(b) under which the para.55
tariff quota would be maintained at 1.5 million
tonnes but that imports from all sources, including
the EFTA countries, would be recorded against that
quota; once the latter had been filled, the Com-
munity's formal contractual obligations would have
been met. While the Panel could find no specific
GATT provision forbidding such action and no prece-
dents to guide it, it considered that this would not
be an appropriate solution to the problem and would
create an unfortunate precedent. It is in the
nature of a duty-free tariff quota to allow specified
quantities of imports into a country duty-free which
would otherwise be dutiable, which is not the case
for EFTA imports by virtue of the free-trade agree-
ments. Imports which are already duty-free, due to
a preferential agreement, cannot by their very
nature participate in an m.f.n. duty-free quota. The
situation in this respect could only change if the
free-trade agreements with the EFTA countries were to
be discontinued; in this case these countries would
be entitled to fall back on their GATT rights vis-A-
vis the EC, which rights continue to exist."

8. "to withdraw ... substantially equivalent
concessions" (paragraph 3)

(a) Non-discriminatory application

"It was agreed that there was no intention to inter- EPCT/TAC/PV/18
fere in any way with the operation of the most- p.46
favoured-nation clause."
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(b) Resort to Article XXVIII:3

A Note by the secretariat, dated 8 November 1983, on
"Use of Article XXVIII of the GATT" states: "In the TAR/W/42
majority of Article XXVIII cases, a satisfactory p.4
agreement was reached between the parties concerned.
It seems that only in two cases, retaliatory action
was taken, i.e. action by Australia in February 1968
following the withdrawal by the EC of concessions on
certain types of cheese (see SECRET/165/Add.2) and
action by Canada in May 1976 following the conversion
by the EC of specific duties on lead and zinc into
ad valorem duties (see report of the GATT Panel in
BISD 25S/42). The very rare use of the retaliation
provision of Article XXVIII:3 would therefore appear
to be based on the fact that in almost all cases
negotiations were successful and partly also because
of the difficulty inherent in finding appropriate
concessions with regard to which retaliatory action
can be taken; the latter point applies especially to
countries with a limited number of tariff conces-
sions."

(c) Article XXVIII:3 time-limits

At the GATT Council meeting on 26 April 1974, the
"representative of the United States stated that the
United States and the European Communities had not
yet concluded their negotiations under Article XXIV:6
under the applicable procedures of Article XXVIII.
He pointed out that the United Kingdom, Denmark and C/M/95
Ireland had been applying import treatment in accor- p.1
dance with their accession agreements with the
European Communities, rather than in accordance with
their Schedules referred to in Article II. This
raised the question of whether the concessions should
be considered withdrawn or modified as of 1 January
1974. He felt that if this were the case, Article
XXVIII:3 could be interpreted as requiring notifi-
cation to the CONTRACTING PARTIES of any compen-
satory withdrawals on or before 31 May 1974". "The
representative of the European Communities stated
that the European Communities did not consider that
the time-limit laid down in Article XXVIII:3 posed a
problem at the present time, because the renegotia-
tions were still in progress and the six-month
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period mentioned in that Article would run only as p.2
from the end of the renegotiations. The Communities
had noted that the United States had a different
interpretation of the question." Following a joint
request by the USA and the EC, the "Council decided
that without prejudice to the interpretation of
Article XXVIII:3 the six-month period referred to in
Article XXVIII:3 would not be considered to expire
prior to 31 August 1974."

At the GATT Council meeting on 19 July 1974, the EC
stated its intention that on 31 July at midnight the
schedules of concessions of the Six and Ireland, the
United Kingdom and Denmark would be withdrawn and C/M/99
replaced by two new schedules of concessions for the
Community of Nine, one relating to the European Eco-
nomic Community and one to the European Coal and p.1
Steel Community." Several other GATT contracting
parties said that they considered the negotiations
pursuant to Article XXIV:6 not to have achieved
satisfactory results, and reserved their rights
under Article XXVIII to withdraw substantially
equivalent concessions. "The Council agreed that pp.2-6
the six-month period referred to in Article XXVIII:3
would not apply to actions pursuant to these reser-
vations and that such actions could be taken at any
time upon expiration of thirty days from the day p.7
that written notice is given to the CONTRACTING
PARTIES."

(d) Retaliation exceeding the actual damage suffered

The Panel report, adopted on 17 May 1978, orn
"Canada-Withdrawal of Tariff Concessions" concluded 25S/42
that:

"Canada was entitled ... to proceed to a withdrawal p.48
of concessions. The Panel, however, was of the view para.19
that the withdrawal of concessions should have been
less than the equivalent of the total export volume
of zinc to the Community as account should have been
taken of che rebinding of the Community duty. Also,
the right of retaliation should be related to the
actual damage suffered by Canada and consequently
the withdrawals should have been based on the
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difference between the ad valorem equivalent of the
specific rate calculated on imports from Canada only
and the new ad valorem rate. Finally, account
should have been taken of the fact that the ad
valorem duty on lead had been fixed at a level lower
than the incidence in respect of Community imports
from Canada. In view of the complexity of assessing
the value of a tariff binding, irrespective of the
rate of duty involved, the Panel abstained from
making any quantitative assessment in this respect.
In the interest of maintaining the highest possible
general level of concessions the Panel finds that
the Canadian retaliatory action should be withdrawn;
i.e. that the previous Canadian tariff bindings
should be re-established as soon as the Community
proceeds either to decrease their tariff on zinc or
to make tariff concessions on other products of
export interest to Canada of an equivalent value."

9. Renegotiation "in special circumstances"
(paragraph 4)

The "special circumstance" renegotiation procedure in
paragraph 4 was added to Article XXVIII by means of
the 1955 Protocol Amending the Preamble and Parts II
and III of the GATT, which entered into force in
October 1957. The Working Party report, adopted on
26 February 1955, on "Schedules and Customs Admini-
stration" states that "paragraph 4 is intended to
bring into the Agreement a provision for renego-
tiations under authority obtained from the CON-
TRACTING PARTIES in special circumstances, on the
lines of the 'sympathetic consideration' procedures
adopted at the eight session, but providing in cer-
tain circumstances for modification or withdrawal 3S/217
even if the negotiations are not successful". para.30

The interpretative Notes to the paragraph deal with
the following:

- Provision of data to accompany requests; and
decision to be made within thirty days.
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- Position of countries "depending in large
measure on a relatively small number of primary
commodities ...

- Duration of negotiations.

- Delay for "determination" (paragraph 4(d)).

- Special position of a country "which has bound a
high proportion of its tariff at very low rates
of duty ..." in connection with "compensatory
adjustment".

For the "sympathetic consideration procedure", that
was used before the entry into force of the 1955
amendments to Article XXVIII, see BISD 2S/61-63.

A contracting party intending to seek authorization
of the CONTRACTING PARTIES to enter into negotiations
for the modification or withdrawal of a concession
under the provisions of Article XXVIII:4 should sub-
mit its request for consideration by the Council.
In 1970, during the discussion in the Council of a
request for an authorization under Article XXVIII:4
to renegotiate a tariff concession, it was stated
"that for reasons of principle it was essential to
stress that the abolition of a quantitative restric- C/M/63
tion should not be used as the pretext for a duty p.6
increase".

In 1973, during the discussion in the Council of
what constituted the "special circumstances" in
terms of Article XXVIII:4, it was stated "that the
question of defining special circumstances had been
raised in the Council before and that it would not C/M/85
be a good policy to define special circumstances too p.9
vigorously, since it could encourage contracting C/M/86
parties to invoke paragraph 5 of Article XXVIII more p.4
easily."

Between 1953 and 1983, paragraph 4 of Article XXVIII TAR/W/42
has been invoked 64 times. p.5
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10. Renegotiations under paragraph 5

The Working Party report, adopted on 26 February
1955, on "Schedules and Customs Administration" 3S/205
notes:

"Concerning paragraph 5, the ninth session Working p.218
Party on Schedules and Customs Administration wishes para.31
to place on record, in order to eliminate any possi-
bility of misunderstanding that, without prejudice
to the provisions of /interpretative Note 3 to
paragraph 1/, a reservation of the right under that
paragraph to modify a schedule applies to the whole
schedule and cannot apply to selected items only".

During the GATT Council meeting in December 1981,
the representative of Australia said "that Australia C/M/154
was currently conducting a series of negotiations p.13
with a number of its trading partners under the
provisions of Article XXVIII:1, and expressed the
hope that these negotiations would be concluded
prior to 1 January 1982. He said that in the event
that these negotiations had not been finalized by
that date, Australia would continue any ongoing
discussions after 1 January 1982 under the pro-
visions of Article XXVIII:5."

In reply, the "representative of the European Com-
munities said that the late notification of products
by Australia and the incomplete communication of
statistical figures had seriously diminished the
time available for negotiation. In his view, the
entry into force of the increased rates on 1 January
1982, in the event that the negotiations could not
be completed within the very short deadline, would
not be in conformity with normal GATT procedures in
this respect, nor was the Australian intention to p.14
transform concessions that had been granted prior to
1965 without providing up-to-date statistics. He
stated that the European Economic Community
expressly reserved all its GATT rights on both these
points and hoped that Australia would abide by GATT
procedures before proceeding to any withdrawals or
transformations of concessions."
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During the meeting of the Committee on Tariff Con-
cessions in April 1982, it was "noted that certain
delegations had made abundant use of Article XXVIII:5
procedures, so that negotiations had been excessively
prolonged. Perhaps these prolongations had led a
contracting party to an interpretation of Article
XXVIII, paragraph 5, according to which a contrac- TAR/M/6
ting party would be authorized to implement, without p.20
a waiver, notified withdrawals together with the para.7.1
compensatory offers before the negotiations were
concluded and even without notification of the
absence of their conclusion." It was also stressed
"that a number of Article XXVIII negotiations had
become rather protracted ... in some circumstances, TAR/M/9
it might be necessary to proceed with the implemen- p.9
tation of tariff changes for domestic reasons, para.8.1
before negotiations had been formally concluded but
it should not prevent the parties involved from
continuing their efforts to reach an agreed settle-
ment."

Problems related to the interpretation and app'i-
cation of paragraph 5 in case of a pre-emptive
tariff increase against a new high technology pro-
duct prior to its full-scale commercial production TAR/W/45
and trade are discussed in a working paper submitted
by Japan in April 1984.

11. Use of Article XXVIII

See the Note by the secretariat, dated 8 November TAR/W/42
1983, on "Use of Article XXVIII of the GATT".
"Annex I to this document indicates that renegotia-
tions under the 'Sympathetic Consideration' proce-
dure and under paragraphs 1, 4 and 5 of Article
XXVIII have been conducted since 1953 by a total of p.2
thirty-seven governments (Benelux and the EC each para.4
counting as one). While most of these governments
have used the above-noted provisions only to a
limited extent, three governments (Australia, New
Zealand and South Africa) have availed themselves of
the possibilities under Article XXVIII relatively
extensively, a fact which may have to do with their
active tariff policy and, in some instances, the
establishment of domestic industries during the
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period under review. As to the invocation of
Article XXVIII:5 by contracting parties, Annex II
shows a clearly rising trend over the years: whereas
for the first three-year period 1958-60, only four
contracting parties reserved their right to modify
their Schedule, the number had risen to twelve for
the period 1973-75 and stands at nineteen for the
present period of 1982-84. It would appear from
these figures that countries increasingly tend to
invoke paragraph 5 of Article XXVIII even though a
need for renegotiations of bound rates for particular
products might not be in sight at the time of the
invocation. In this context, concern has been
expressed about the insecurity of tariff bindings if
countries, having invoked the provision in question,
may at any time (during a three-year period) proceed
to modification or withdrawal of existing conces-
sions."

RELEVANT DOCUMENTS

Geneva

Discussion: EPCT/TAC/SR.14,, 18
EPCT/TAC/PV/14, 18, 25

Reports: EPCT/135, 194, 214/Add.1/Rev.1

CONTRACTING PARTIES

Discussion: GATT/CP.4/SR.6-8, 16, 19

Reports: GATT/CP.4/7, 25, 42
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ARTICLE XXVIII(bis)

TARIFF NEGOTIATIONS
(New Article drafted at the ninth session and

entered into force in October 1957)

1. General

Article XXVIII bis was inserted into the General
Agreement by the 1955 Protocol Amending the Preamble
and Parts II and III, which entered into force on
7 October 1957, This Article would have become
Article XXIX if the 1955 Protocol Amending Part I and
Articles XXIX and XXX had entered into force.

In addition to the tariff negotiations under Article
XXVIII bis, the General Agreement makes provision
also for various other types of tariff negotiations
such as negotiations for accession (Article XXXIII),
three-year-renegotiations (Article XXVIII:1), special
circumstance renegotiations (Article XXVIII:4),
reserved renegotiations (Article XXVIII:5), compen-
satory renegotiations upon formation of a customs
union (Article XXIV:6) or in case of modification or
withdrawal of a concession for development reasons
(Article XVIII:7), and negotiations in case of with-
holding or withdrawal of concessions under Article
XXVII.

Since 1947, seven "rounds" of multilateral tariff and
trade negotiations have been conducted within GATT:
in 1947 (in Geneva), 1949 (Annecy, France), 1951
(Torquay, England), 1956 (Geneva), 1960-1961 (Geneva,
the "Dillon Round"), 1964-1967 (Geneva, the "Kennedy
Round"), and 1973-1979 (Geneva, the "Tokyo Round").
The "Procedures for Negotiations between two or more
Contracting Parties" (BISD I S/116) and the 1971
Decision and Protocol relating to "Trade Negotiations
among Developing Countries" (18S/11, 26) provide also
for supplementary negotiations outside major
"rounds".
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2. "negotiations on a reciprocal and mutually
advantageous basis" (paragraph 1)

(a) Measurement of value of concessions

The Working Party report, adopted on 26 February
1955, on "Schedules and Customs Administration" 3S/205
records the view of the Working Party

"that Governments participating in negotiations p.219
should retain complete freedom to adopt any method they para.38
might feel most appropriate for estimating the value of
duty reductions and bindings."

The Committee report, adopted on 19 November 1959, on 8S/103
"Tariff Reduction" notes:

"The Committee examined the proposal that the CON-
TRACTING PARTIES lay down rules for the evaluation of p.110
concessions based on the relative importance of a para.10
commodity in the exporting country, rather than its
relative importance to the trade of the importing
country. This proposal could not be accepted in view
of the traditional attitude of the CONTRACTING
PARTIES, reaffirmed at the review session (BISD,
Third Supplement, page 219, paragraph 38) that
governments participating in negotiations should
retain complete freedom to adopt any method they
might feel most appropriate for estimating the value
of duty reductions and bindings."

(b) Reciprocity as regards developing countries

In the conclusions adopted at the Ministerial Meeting 10S/25
on 30 November 1961

"the Ministers agreed that, in view of the stage of
economic development of the less-developed countries,
a more flexible attitude should be taken with respect p.26
to the degree of reciprocity to be expected from
these countries.
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In the Ministerial Resolution of 21 May 1963 inaugu- 12S/36
rating the "Kennedy Round", it was stated:

"That in the trade negotiations every effort shall be
made to reduce barriers to exports of the less- p.48
developed countries but that the developed countries para.8
cannot expect to receive reciprocity from the less-
developed countries."

See also Article XXXVI:8 GATT and the interpretative
note relating to that paragraph, which became effec-
tive on 27 June 1966.

The Declaration of Ministers, approved at Tokyo on
14 September 1973, inaugurating the "Tokyo Round" 20S/19
provides:

"The developed countries do not expect reciprocity
for commitments made by them in the negotiations to
reduce or remove tariff and other barriers to the
trade of developing countries, i.e., the developed
countries do not expect the developing countries, in
the course of the trade negotiations, to make contri- p.21
buttons which are inconsistent with their individual para.5
development, financial and trade needs. The
Ministers recognize the need for special measures to
be taken in the negotiations to assist the developing
countries in their efforts to increase their export
earnings and promote their economic development and,
where appropriate, for priority attention to be given
to products or areas of interest to developing coun-
tries. They also recognize the importance of main-
taining and improving the Generalized System of
Preferences. They further recognize the importance
of the application of differential measures to
developing countries in ways which will provide
special and more favourable treatment for them in
areas of the negotiation where this is feasible and
appropriate."
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"The Ministers recognize that the particular
situation and problems of the least developed among para.6
the developing countries shall be given special
attention, and stress the need to ensure that these
countries receive special treatment in the context of
any general or specific measures taken in favour of
the developing countries during the negotiations."

The Decision of 28 November 1979 on "Differential and
More Favourable Treatment, Reciprocity and Fuller 26S/203
Participation of Developing Countries" provides,
inter alia:

"The developed countries do not expect reciprocity
for commitments made by them in trade negotiations to
reduce or remove tariffs and other barriers to the
trade of developing countries, i.e., the developed p.204
countries do not expect the developing countries, in para.5
the course of trade negotiations, to make contri-
butions which are inconsistent with their individual
development, financial and trade needs. Developed
contracting parties shall therefore not seek, neither
shall less-developed contracting parties be required
to make, concessions that are inconsistent with the
matters' development, financial and trade needs."

"Having regard to the special economic difficulties
and the particular development, financial and trade
needs of the least-developed countries, the developed
countries shall exercise the utmost restraint in
seeking any concessions or contributions for commit- para.6
ments made by them to reduce or remove tariffs and
other barriers to the trade of such countries, and
the least-developed countries shall not be expected
to make concessions or contributions that are incon-
sistent with the recognition of their particular
situation and problems."
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3. "Negotiations ... on a selective product-by-product
basis" (paragraph 2)

Express provisions for "selective product-by-product"
negotiations are contained in the procedures for the
1947 Geneva tariff negotiations (London Report 1946,
p.49), the 1951 Torquay negotiations (BISD I S/104),
the 1955 Geneva tariff negotiations (4S/81) and the
1960-1961 "Dillon Round" (8S/118).

4. "or by the application of such multilateral procedures
as may be accepted by the contracting parties
concerned" (paragraph 2)

In the Ministerial Conclusions, adopted on
30 member 1961, 10S/25

"The Ministers agreed that the reduction of tariff
barriers on a most-favoured-nation basis in accor-
dance with the terms of the General Agreement should
be continued. They recognized, however, that while p.26
the traditional GATT techniques for tariff negotia-
tions on a commodity-by-commodity and country-by-
country basis had produced substantial results, both
in the past and during the present tariff conference,
they were no longer adequate to meet the changing
conditions of world trade. Consideration should,
therefore, be given to the adoption of new tech-
niques, in particular some form of linear tariff
reduction. The Ministers agreed to request the CON-
TRACTING PARTIES to establish machinery to examine
this question in the light of the views and proposals
put forward during the Ministers' discussions."

The 1963 Report of the subsequently established
Working Party on Procedures for Tariff Reductions L/2002
recorded agreement on a number of basic principles.

In the Resolution of 21 May 1963 on "Arrangements for
the Reduction or Elimination of Tariffs and other 12S/47
Barriers to Trade, and Related Matters", the
Ministers agreed, inter alia on the following
principle:
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"That, in view of the limited results obtained in
recent years from item-by-item negotiations, the
tariff negotiations, subject to the provisions of
paragraph B 3, shall be based upon a plan of sub-
stantial linear tariff reductions with a bare minimum
of exceptions which shall be subject to confrontation
and justification. The linear reductions shall be
equal. In those cases where there are significant
disparities in tariff levels, the tariff reductions
will be based upon special rules of general and auto-
matic application."

The Ministerial Tokyo Declaration of 14 September
1973, which declared the "Tokyo Round" negotiations
officially open, stated that

"the negotiations should aim, inter alia, to:
(a) conduct negotiations on tariffs by employment of
appropriate formulae of as general application as
possible";

The tariff and trade negotiating procedures adopted
in the past are set out in the following documents:

Procedures adopted for the 1947 Geneva Tariff

Conference

Procedures adopted for the 1949 Annecy Tariff
Conference

Procedures adopted for the 1951 Torquay Tariff
Conference

Procedures governing Negotiations for Accession

Procedures for Negotiations between two or more

contracting parties

London Report,
pp.47-49

GATT/CP.3/SR.2
p.1

I S/104

I S/110

I S/166

October 1985
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Arrangements for Tariff Negotiations at times other II S/166
than during general Tariff conferences

Rules and Procedures for the 1956 Geneva Tariff 4S/79
Conference
Rules and Procedures for the 1960-1961 Geneva Tariff 8S/114
Conference ("Dillon Round")

Arrangements for the Reduction or Elimination of
Tariffs and other Barriers to Trade, and Measures 12S/47
for Access to Markets for Agricultural and other
Primary Products (1964-1967 "Kennedy Round")

Resolution, adopted on 6 May 1964, by the Meeting of 13S/109
the Trade Negotiations Committee at Ministerial
Level

Declaration of Ministers, approved at Tokyo on 20S/19
14 September 1973, setting out rules and procedures
for the 1973-1979 "Tokyo Round" negotiations

5. "fiscal needs" (paragraph 3)

See the interpretative note to paragraph 3.
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ARTICLE XXIX

THE RELATION OF THIS AGREEMENT TO THE HAVANA CHARTER
(no equivalent Article in the Havana Charter)

1. General

The Working Party report, adopted on I and
2 September 1948, on "Modifications to the General
Agreement" proposed a re-wording of Article XXIX "in
order to eliminate certain purely temporary
provisions and to clarify certain points the
interpretation of which may give rise to
difficulties". The amendments became effective with
the entry into force of the Protocol Modifying Part I
and Article XXIX on 24 September 1952.

II/39

p.40, para.6
(see also
paras.16 to 22)

Article XXIX and the interpretative note to
paragraph 1 would have been deleted if the 1955
Protocol Amending Part I and Articles XXIX and XXX
had entered into force.

2. "general principles of Chapters I-VI inclusive and of
Chapter IX of the Havana Charter"

Chapters VII and VIII were omitted "because they
generally deal with the organization, functions and
procedures of the International Trade Organization".

It was stated in this connection that "by virtue of
the Final Act signed at Havana, the contracting
parties must regard themselves morally bound not to
go back on the principles evolved at Havana. The
principle of giving due regard to the economic
circumstances mentioned in paragraph 2 of Article 72.
as well as those in other articles of the Havana
Charter, could not be disregarded even though they
were not explicitly included in paragraph 1 of
Article XXIX".

Interpretative
Note to Article XXIX
see also
GATT/CP.2/SR.17
pp.5-8

GATT/CP.2/SR.18
p.2

3. Relation of paragraph 1 to the interpretation of the
Agreement

The Working Party report, adopted on 1 and
2 September 1948, on "Modifications to the General
Agreement" notes that

"... if difficulties in application were to arise
before the entry into force of the Charter, the
CONTRACTING PARTIES would still have the possibility
under the terms of Article XXV to settle such cases
in the light of the provisions of Article XXIX,
paragraph 1."

II/39

p.40
para.9
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With regard to the suggestion to insert Articles 26,
27 and 28 of the Havana Charter (relating to
subsidies) into the General Agreement, the Working
Party report notes:

"While agreeing in principle that insertion of these
articles would be desirable, the majority of the
working party felt that, in view of practical
difficulties, they could not usefully recommend such
inclusion at the present stage. It was of course p.43
understood that, in the light of Article XXIX, para.24
paragraph 1, the CONTRACTING PARTIES undertake to
apply the principles of the Havana Charter relating
to export subsidies to the full extent of their
executive authority."

"The working party considered the suggestion by the
Pakistan representative with regard to the insertion
of the interpretative note ad Article 33,
paragraph 1, of the Havana Charter and came to the p.44
conclusion that such insertion was not necessary, para.26
since the text of Article 33, paragraph 1, of the
Charter tallied with that of Article V, paragraph 1,
of the General Agreement, and the CONTRACTING
PARTIES, who all signed the Final Act of the
Conference of Havana, could not interpret these
provisions in any way other than that laid down in
the note ad Article 33 of the Charter. The
representative of Pakistan appreciated the justice of
this conclusion and agreed to withdraw his proposal
on the understanding that the working party would
record this statement in its report."

Various Panel reports adopted by the GATT CONTRACTING
PARTIES have taken account of the drafting history
and provisions of the Havana Charter in interpreting
corresponding GATT provisions (see, e.g.,
BISD 25S/49, 67, para. 4.16(b), relating to
Articles II and III GATT; 27S/98, 115, para. 4.17,
relating to Article XIII GATT). The Panel report,
adopted on 7 February 1984, on "Canada-Administration
of the Foreign Investment Review Act" includes the 30S/140
following finding:

"The Panel considered the Canadian view expressed in
paragraph 3.9 above that the word 'requirements' in
article III:4 of the General Agreement should be
interpreted in the light of Article 12 of the Havana p.161
Charter, the general principles of which the para.5.12
contracting parties, in Article XXIX of the General
Agreement, agreed to observe to the fullest extent of
their executive authority. The Panel noted that the
deletion of Article XXIX of the General Agreement was
proposed in 1955 and accepted by all but one
contracting party, and that - although this Article
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is technically still in force - it refers to an
instrument which itself has never been implemented
and the acceptance of which is no longer pending as
is assumed in Article XXIX. This leaves considerable
doubt as to the manner in which its provisions would
have been interpreted if they had entered into force.
The Panel further noted that paragraph 1(c) of
Article 12 of the Charter was to apply 'without
prejudice to existing international agreements to
which Members are parties', and that paragraph 1(a),
(b) and (d) as well as paragraphs 2 and 3 of this
Article tended to encourage international investments
(including international co-operation in this field).
It is therefore doubtful whether paragraph 1(c) which
reserved the rights of Members to prescribe
treasonable requirements' should by itself be
considered as a 'general principle' in the sense of
Article XXIX:1 of the General Agreement. The wording
of this latter provision suggests that it was not the
intention of its drafters that contracting parties
should 'undertake to observe to the fullest extent of
their executive authority' what they would in any
case judge to be in their own interest, nor that they
should invoke the Charter to detract from their
obligations under the General Agreement, but rather
that they should observe general principles which
reinforced or added to these obligations. In the
light of the foregoing facts and considerations the
Panel could not subscribe to the assumption that the
drafters of Article III had intended the term
'requirements' to exclude requirements connected with
the regulation of international investments and did
not find anything in the negotiating history, the
wording, the objectives and the subsequent
application of Article III which would support such
an interpretation."

See also Article XX(h) and the interpretative note
thereto, which indirectly (i.e. via ECOSOC
Resolution 30 (IV) of 28 March 1947) refer to the
principles of the Havana Charter relating to
intergovernmental commodity agreements.

4. Application of paragraph 2

The Havana Charter never entered into force.

5. Application of paragraph 3

No meeting was held. GATT/CP/61
p.8

RELEVANT DOCUMENTS

Geneva

Discussion: EPCT/TAC/PV/20-22, 24

Reports: EPCT/199, 204, 214/Add.l/Rev.1
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ARTICLE XXX

AMENDMENTS
(Corresponding Article in Havana Charter: Article 100)

1. General

A revised text of Article XXX was included in the
1955 Protocol Amending Part I and Articles XXIX and
XXX, which did not enter into force and has been
abandoned (15S/65).

2. "except where provision for modification is made
elsewhere in this Agreement (paragraph 1)

This phrase was introduced to cover the changes in EPCT/189
the schedules which may be made in accordance with p.58
other provisions. Specific reference was made in
the original draft to Article II:6 and Articles
XXVII and XXVIII. In the course of the discussion
Articles XVIII, XIX and XXIII were also mentioned.

3. Unanimity requirement for amendments to Part I

(a) Reasons of the unanimity requirement

It was argued at Geneva that a two-thirds majority EPCT/TAC/PV/15
would be sufficient for amendments to Part I since p.6 et seq.
the corresponding articles in the Charter could be
amended with such a majority. It was agreed, how-
ever, that the unanimity requirements was essential
for the following reasons:

- The General Agreement is a trade agreement and p.10
the rule in ordinary trade agreements is that they
"can only be modified with the unanimous consent of
the parties taking part in them". The two-thirds
majority rule was exceptional and applied in the case
of Part II "because there are exceptional circum-
stances which may justify the supersession of these
provisions by the provisions of the Charter".
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- "Part I ... is meant to be a provision to which pp.7-8
are attached the Schedules embodying results of the
tariff negotiations" which "have taken place speci-
fically on the base of the provisions about the most-
favoured-nation treatment and so on which will be
embodied in Part I".

(b) Rectification of Schedules

See above section 5 under Article XXVIII for the
various procedures for modification and rectification
of Schedules of Tariff Concessions.

According to paragraph 7 of Article II, "Schedules
annexed to this Agreement are ... an integral part of
Part I of this Agreement". Hence, after 1948,
various GATT Protocols of Rectification, or Rectifi-
cation and Modification, amending Schedules were set
up with the unanimity requirement provided for in
Article X32X. The Working Party report, adopted on
1 April 1950, on "Modifications and Preparation of
Fourth Protocol of Rectifications" II/141

"deplored the fact that the Protocols replacing
Schedules I and VI, and the Third Protocol of
Rectifications and the First Protocol of Modifi-
cations, all requiring signature by all of the con-
tracting parties, had not yet entered into force p.142
because of failure to sign on the part of certain para.2
contracting parties. The working party considered
that the continuance of the present state of affairs,
where rectification or modification protocols of this
nature do not enter into force except after extended
delays, was a serious impediment to the effective
operation of the General Agreement. It felt, there-
fore, that it was necessary for the orderly func-
tioning of the General Agreement that individual con-
tracting parties should take action promptly on such
protocols"

"The working party considered that the method hither-
to employed, of circulating a notification of the para.4
proposed modification with the advice that provided
no objections were lodged within a specified period
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- usually thirty days - the modification would become
effective at the close of the period, was satisfac-
tory. The working party considered it unnecessary to
incorporate modifications so agreed upon in a formal
protocol in order to bring them into effect, although
it would be desirable from the practical standpoint
subsequently to include them in a formal document;
particularly since the difficulty of obtaining sig-
nature by all the contracting parties might result in
such a protocol's not entering into effect. Conse-
quently, these modifications have not been incor-
porated in a protocol. The working party suggests
that the CONTRACTING PARTIES take note that no
objections were lodged to the modifications mentioned
above, and consequently the modifications to both
schedules will become effective on the day those
schedules enter into effect." Subsequently, these
changes were incorporated into the First Protocol
of Rectification and Modifications, dated 26 October
1951 (II/147).

The Working Party report, adopted on 24 October 1951,
on "Preparation of First Protocol of Rectifications II/146
and Modifications", etc.,

"noted that since the third session of the CON-
TRACTING PARTIES, no protocol of rectifications or
of modifications has come into force owing to the
impossibility of obtaining the signature of all the
contracting parties. Clearly, it was never the
intention of Article XXX to place difficulties in the
way of making rectifications of an entirely non-
substantive character, or to prevent agreed modifi-
cations of the concessions contained in the
schedules to the General Agreement. Since the
drawing up of the First Protocol of Modifications,
several modifications have in fact been made to the
concessions contained in the schedules, either by
decision of the CONTRACTING PARTIES or by consul-
tations in accordance with procedures established by
the CONTRACTING PARTIES and these have actually
entered into force. In view of the fact that the
First Protocol of Modifications had not entered into
force, the CONTRACTING PARTIES were reluctant at the
fourth and fifth sessions to include these further
modifications in a formal protocol. Nevertheless,
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it is clearly desirable that the text of the
schedules should be formally modified in order to
take account of such changes. Accordingly, the
protocol, as drafted, recites that in many cases the
modifications of concessions have already entered
into force, in which cases the protocol provides
merely for the introduction of such modification in
the text of the schedules."

In the 1955 Protocol Amending Part I and Articles
XXIX and XXX of the General Agreement, provision was
made for a third paragraph to be added to Article
XXX to read as follows:

"Any amendment to the schedules annexed to this
Agreement which records rectifications of a purely
formal character or modifications resulting from
action taken under paragraph 6 of Article II,
Article XVIII, Article XXIV, Article XXVII or
Article XXVIII, shall become effective on the thir-
tieth day following certification to this effect by
the CONTRACTING PARTIES; Provided that prior to
such certification, all contracting parties have been
notified of the proposed amendment and no objection
has been raised, within thirty days of such notifi-
cation, by any contracting party on the ground that
the proposed amendments are not within the terms of
this paragraph."

Since this amendment had not entered into force, the
CONTRACTING PARTIES decided at their fifteenth ses-
sion in 1958 (but subject to the eventual entry into
force of the amendment) that the procedure for the
certification of rectifications and modifications
should nevertheless be adopted. Under this procedure
three certifications were issued which stated: "On
the date of the entry into force of paragraph 3 of
Article XXX, this Decision shall constitute a certi-
fication by the CONTRACTING PARTIES on that date
pursuant to paragraph 3 of Article XXX". These cer-
tifications were then generally treated by contrac-
ting parties as if they were in effect.

8S/25

12S/20, 22
15S/57
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Following the abandonment in 1967 of the Protocol
Amending Part I and Articles XXIX and XXX, the
CONTRACTING PARTIES adopted two Decisions on
19 November 1968 (16S/16) and 26 March 1980 (27S/25)
on "Procedures for Modification and Rectification of
Schedules of Tariff Concessions". The latter
Decision provides, inter alia, that:

"1. Changes in the authentic texts of Schedules
annexed to the General Agreement which reflect modi-
fications resulting from action under Article II,
Article XVIII, Article XXIV, Article XXVII or
Article XXVIII shall be certified by means of Certi-
fications. A draft of such change shall be communi-
cated to the Director-General within three months
after the action has been completed.

2. Changes in the authentic texts of Schedules shall
be made when amendments or rearrangements which do
not alter the scope of a concession are introduced
in national customs tariffs in respect of bound
items. Such changes and other rectifications of
a purely formal character shall be made by means of
Certifications. A draft of such changes shall be
communicated to the Director-General where possible
within three months but not later than six months
after the amendment or rearrangement has been intro-
duced in the national customs tariff or in the case
of other rectifications, as soon as circumstances
permit.

3. The draft containing the changes described in
paragraphs 1 and 2 shall be communicated by the
Director-General to all the contracting parties and
shall become a Certification provided that no objec-
tion has been raised by a contracting party within
three months on the ground that, in the case of
changes described in paragraph 1, the drdtt does not
correctly reflect the modifications or, in the case
of changes described in paragraph 2, the proposed
rectification is not within the terms of that
paragraph.
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4. Whenever practicable Certifications shall record
the date of entry into force of each modification and
the effective date of each rectification.

5. The procedure of Certification under this
Decision may be applied for the establishment of
consolidated Schedules or of new Schedules under
paragraph 5(c) of Article XXVI, wherein all changes
are modifications or rectifications referred to in
paragraphs 1 or 2.

6. This Decision supersedes the Decision of
19 November 1968."

The following certifications of changes to Schedules
were issued:

First Certification of Changes to Schedules - 17S/12
12 July 1969

Second Certification of Changes to Schedules - 21S/19
9 January 1974

Third Certification of Changes to Schedules - 21S/20
23 October 1974

Fourth Certification of Changes to Schedules - 26S/198
20 April 1979

Fifth Certification of Changes to Schedules - 28S/10
7 August 1981

4. "in respect of those contracting parties which accept
them" (paragraph 1)

During the Review Session in 1955, the Deputy
Executive Secretary confirmed in reply to a question
by Chile "that a contracting party which had not SR.9/42
accepted an amendment requiring two-thirds (of the p.4
contracting parties) would be bound by the existing
text."
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5. Two-thirds requirement for other amendments

In 1948 and again in 1949, the question was raised
whether Article XXX was applicable under the Pro-
tocol of Provisional Application or whether unani-
mity should be required for all amendments in accor-
dance with customary international treaty law.
Article XXX was held to be applicable, and Part II
of the General Agreement was amended with less than
unanimity (e.g. by the 1948 "Special Protocol
Relating to Article XXIV of the General Agreement"
which provides "that, in accordance with Article XXX
of the General Agreement on Tariffs and Trade, the
aforesaid amendment will become effective in respect
of those Contracting Parties which accept it, upon
acceptance by two-thirds of the contracting
parties", see: Status of Legal Instruments, GATT,
p.2-3.1).

It was stated in 1948 that an instrument of accep-
tance to an amending protocol was a notification
that as long as the respective contracting party
applied the General Agreement through the Protocol of
Provisional Application it would apply the amendment.

GATT/1/SR.13
p.5
CP.2/10
pp.14-17
CP.3/SR.6
p.6

GATT/1/SR.13
p.6

6. Applicability of the "existing legislation clause" in
paragraph 1(b) of the Protocol of Provisional
Application to amendments of Part II

At the 1955 Review Session, a number of contracting
parties accepted the amendment protocol only subject
to a reservation for their "existing legislation"
(cf. Doc. PROT/2, p.6). In a Declaration of
15 November 1957 on "Statements which accompanied
the acceptance of the Protocol Amending the Preamble
and Parts II and III", the CONTRACTING PARTIES 6S/13

"Declare that the statements which accompanied the
signatures or acceptances by certain contracting
parties of the Protocol Amending the Preamble and
Parts II and III of the General Agreement on Tariffs
and Trade are accepted on the understanding that they
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confirm the legal situation existing under the
instrument by which each of these governments became
a contracting party. Consequently, each of those
contracting parties continues to apply Part II of the
General Agreement on Tariffs and Trade (as revised)
to the fullest extent not inconsistent with legis-
lation which existed on the date mentioned in the
instrument by which it became a contracting party;
following acceptance pursuant to Article XXVI, any
contracting party will have the right to apply
Part II, subject to any reservation accompanying
such acceptance in the terms provided for in the
Resolution approved by the CONTRACTING PARTIES on
7 March 1955."

7. Non-acceptance of amendments (paragraph 2)

It was stated that the second sentence of paragraph EPCT/245
2 meant that a contracting party would have the
choice either to withdraw from the Agreement or, if
the CONTRACTING PARTIES consent, to remain party to
it without applying the provisions contained in an
amendment which it does not accept.

8. Amendments through separate collateral agreements

See the Decision of 28 November 1979 on "Action by 26S/201
the CONTRACTING PARTIES on the Multilateral Trade
Negotiations", in which, inter alia:

"1. The CONTRACTING PARTIES reaffirm their intention
to ensure the unity and consistency of the GATT
system, and to this end they shall oversee the para.l
operation of the system as a whole and take action
as appropriate.

2. The CONTRACTING PARTIES note that as a result of
the Multilateral Trade Negotiations, a number of
Agreements covering certain non-tariff measures and
trade in Bovine Meat and Dairy Products have been para.2
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drawn up. They further note that these Agreements
will go into effect as between the parties to these
Agreements as from 1 January 1980 or 1 January 1981
as may be the case and for other parties as they
accede to these Agreements.

3. The CONTRACTING PARTIES also note that existing
rights and benefits under the GATT of contracting
parties not being parties to these Agreements,
including those derived from Article I, are not
affected by these Agreements."

RELEVANT DOCUMENTS

Geneva

Discussion:

Reports:

EPCT/TAC/SR.3, 8, 14, 15
EPCT/TAC/PV/15, 25

EPCT/135, 189, 214/Add.l/Rev.1, 245

October 1985
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ARTICLE XXXI

WITHDRAWAL
(Corresponding Article in Havana Charter: Article 102)

1. Relationship to Articles XVIII, XXIII and XXX

The Article was amended at the 1955 ninth session to
include a reference to paragraph 12 of Article XVIII.
This amendment entered into force on 7 October 1957.
References are made to Articles XVIII:12, XXIII and
XXX:2 as there are provisions in these Articles for
withdrawal.

Protocol amending
the Preamble and
Parts II and III

2. Protocol of Provisional Application

The 1947 Protocol of Provisional Application of the
General Agreement and the various Protocols of
Accession admit withdrawal "upon the expiration of
sixty days from the day on which written notice of
such withdrawal is received."

3. Withdrawal from GATT

The following contracting parties notified the
Secretary-General of their withdrawal from the
General Agreement:

Effective date
of withdrawal

UN Treaties
Series

Republic of China
Lebanon
Liberia
Syria

5 May 1950
25 February 1951
13 June 1953
6 August 1951

(55 UNTS 196)
(77 UNTS 367)
(163 UNTS 375)
(90 UNTS 324)

RELEVANT DOCUMENTS

Geneva

Discussion:

Reports:

EPCT/TAC/PV/25

EPCT/135, 214/Add. 1/Rev.1

August 1985
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ARTICLE XXXII

CONTRACTING PARTIES
(no equivalent Article in Havana Charter)

1. General

The words "or XXXIII" were added in 1948. Protocol Modifying
Certain Provisions
of the General
Agreement

2. "governments" (paragraph 1)

Contracting parties were defined as "governments"
and not as "States" or "nations" so that
governments with less than complete sovereignty
could be a contracting party to GATT.

EPCT/ 198
EPCT/TAC/PV. 22
pp. 21-22

3. References in Accession Protocols

In the Annecy Protocol, the Torquay Protocol, and
subsequent Protocols of Accession, it is stated
that, for the purposes of paragraph 2 of
Article XXXII, acession to the General Agreement
pursuant to the respective Protocol shall be
regarded as acceptance of the Agreement pursuant
to paragraph 4 of Article XXVI ("paragraph 3" in
Protocols drawn up before 7 October 1957 when the
present text of Article XXVI came into force).

e.g. Annecy Protocol
para. 8
(Vol.I/79)

RELEVANT DOCUMENTS

Geneva

Discussion:

Reports:

EPCT/TAC/SR. 16
EPCT/TAC/PV/25

EPCT/135, 214/Add. 1/Rev. 1

August 1985
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ARTICLE XXXIII

ACCESSION
(Corresponding Article in Havana Charter: Article 71 partially)

1. General

Since Article 17 of the Havana Charter required
member States to become contracting parties to the
GATT, it was proposed at the Havana Conference "to
amend the GATT to permit the admission of a country
as a contracting party upon a vote of two-thirds of
the contracting parties instead as of a unanimous
vote as at present required". The second sentence
of Article XXXIII, which changed the unanimity
requirement by providing for decisions taken by a
two-thirds majority, was added by the 1948 Protocol
Modifying Certain Provisions, which entered into
force on 15 April 1948.

Havana Reports
p.162
para.7(a)

2. "two-thirds majority"

The Working Party report, adopted on 9 June 1949, on
"Accession at Annecy" notes:

"It was agreed that the two-thirds majority required
by Article XXXIII referred to such a majority of the
number of contracting parties at the time at which
the decision was taken and not of the number of con-
tracting parties at any later time at which an
acceding government accedes in consequence of the
decision."

At the ninth session the CONTRACTING PARTIES agreed
on an amendment "to clarify the phrase relating to
the voting requirement". The last sentence was to
read: "Decisions of the CONTRACTING PARTIES under
this paragraph shall be taken by a majority com-
prising two thirds of the contracting parties".
This amendment was included in the Protocol of
Organizational Amendments, which has not entered
into force.

II/148

p.149
para.8

3S/252
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See also below section 8 under Article XXXV.

3. Extension of concessions to acceding governments

The Working Party report, adopted on 9 June 1949, on
"Accession at Annecy" notes that, when an acceding
government becomes a contracting party pursuant to
an "agreement" and a "decision" under Article
XXXII:, it "will then enjoy all the benefits of the II/150
General Agreement", unless a present contracting para.il
party invokes Article XXXV or XXV:5(b). para.13

4. Procedures

1949 Procedures Governing Negotiations for Accession. I/110
1949 Model Protocol of Accession. I/ll

Some newly-independent States have chosen to accede
to the General Agreement not through the special
procedure for succession pursuant to Article
XXVI:5(c) but through negotiations pursuant to
Article XXXIII (see, e.g., C/M/61, p.18 as to the
request for accession by the Democratic Republic of
Congo, and more generally the Note by the GATT
secretariat on "Developing Countries and Accession
to the GATT", INT(80)42 of 23 September 1980). With
regard to the request of Bangladesh for accession to
GATT in accordance with the provisions of Article
XXXIII, a number of contracting parties considered
that

"Given the undertaking of Bangladesh to accept the
full obligations of a schedule of tariff bindings
identical with that applied before independence, C/M/81
pending its renegotiation under Article XXVIII, as p.2
well as all other obligations of GATT membership,
... it (was not) necessary to set up the usual
working party to consider and report on the suita-
bility of Bangladesh membership. As the circum-
stances in this case were unusual the CONTRACTING
PARTIES should be ready to modify the usual proce-
dures in dealing with it."
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5. Application of Article XXXIII in specific cases
(chronological)

Accession of Chile

- Decision of 14 September 1948 I/130
- Geneva Protocol (62 UNTS 68)

Accession of Denmark, Dominican Republic, Finland,
Greece, Haiti, Italy, Liberia, Nicaragua, Sweden and
Uruguay

- Decisions of 30 November 1949 Vol.II/33
- Annecy Protocol Vol.I/79

Accession of Austria, Germany, Peru, Turkey and
Uruguay

- Decisions of 21 June 1951 Vol.II/33-35
- Torquay Protocol Vol.I/86

Accession of Japan

- Declaration of 24 October 1953 2S/31
- Decision of 11 August 1955 4S/33
- Protocol 4S/11

Accession of Israel

- Decision of 9 December 1961 10S/li
- Protocol 11S/17

Accession of Portugal

- Decision of 9 December 1961 10S/Il
- Protocol 1lS/20

Accession of Cambodia

- Decision of 5 June 1962 11S/44
- Protocol (not accepted by Cambodia) 11S/12

Accession of Spain

- Decision of 30 June 1963 12S/27
- Protocol 12S/27
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Accession of Switzerland

- Decision of 1 April 1966 14S/13
- Protocol 14S/6

Accession of Yugoslavia

- Decision of 20 July 1966 15S/63
- Protocol 15S/53

Accession of Korea

- Decision of 2 March 1967 15S/60
- Protocol 15S/44

Accession of Argentina

- Decision of 4 September 1967 15S/59
- Protocol 15S/36

Accession of Iceland

- Decision of 4 September 1967 15S/59
- Protocol 15S/38

Accession of Ireland

- Decision of 4 September 1967 15S/60
- Protocol 15S/41

Accession of Poland

- Declaration of 9 November 1959 8S/12
- Decision of 4 September 1967 15S/60
- Protocol 15S/46

Accession of United Arab Republic (Egypt)

- Decision of 4 March 1970 17S/17
- Protocol 17S/2

Accession of Democratic Republic of the Congo (Zaire)

- Decision of 11 August 1971 18S/22
- Protocol 18S/3
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Accession of Romania

- Decision of 15 October 1971 18S/23
- Protocol 18S/5

Accession of Bangladesh

- Decision of 10 November 1972 19S/6
- Protocol 19S/3

Accession of Hungary

- Decision of 8 August 1973 20S/17
- Protocol 20S/3

Accession of Philippines

- Decision of 26 November 1979 26S/223
- Protocol 26S/192

Accession of Colombia

- Decision of 28 November 1979 26S/222
- Protocol 26S/194

Accession of Mexico

- Draft Protocol 26S/256

Accession of Thailand

- Decision of 21 October 1982 29S/7
- Protocol 29S/3

6. Provisional accession

The 1956 Working arty on Accession of Switzerland SR.11/18
recommended "that arrangements should be made to p.203
enable Switzerland to accede to the GATT, in the
first place provisionally and then definitively".
It was agreed that Switzerland would "enter into 5S/44
tariff negotiations with a view to provisional para.13
accession" and that the declaration on provisional
accession would provide for the trade between the
signatories and Switzerland to be governed by its
terms which would incorporate by reference all the
provisions of the General Agreement.
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When the arrangements for provisional accession were
completed the CONTRACTING PARTIES adopted a decision
inviting Switzerland to participate in the work of
the CONTRACTING PARTIES, and placed the following
understanding on record:

"In view of the wording of the provisions of
Articles XXV and XXXII, it is not possible, from a
strictly legal point of view, to give full voting
rights to Switzerland. However, in the normal course
of business this is not very important since the
CONTRACTING PARTIES do not usually proceed to a
formal vote in reaching decisions; generally the
Chairman takes the sense of the meeting and
Switzerland would have the same opportunity as
contracting parties to express its opinion."

Similar arrangements had been made in the Declaration
of 24 October 1953 on Commercial Relations between
certain Contracting Parties and Japan.

Provisional accession subsequently granted to other
governments, pending their definitive accession, was
not accompanied by tariff negotiations.

The Chairman of the 1959 Working Party which recom-
mended provisional accession for Israel explained
that "although the provisions of Article XXXIII of
the General Agreement did not specifically require
countries to enter into tariff negotiations before
accession, the Working Party had thought it desi-
rable to follow the precedent set by the CONTRACTING
PARTIES in dealing with previous requests for acces-
sion and to await the outcome of tariff negotiations
before drawing up the terms for the full accession
of Israel. ... As Israel will accede provisionally
to the General Agreement without a schedule of
tariff concessions, ... the Working Party had felt
that contracting parties accepting the Declaration
should not have to accept direct obligations towards
Israel in respect of the modification or withdrawal
of tariff concessions. Israel would, however,
receive the benefits of most-favoured-nation treat-
ment under Article I of the General Agreement".

October 1985
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SR. 13/1
p.3

2S/30-32

SR. 14/10
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(see also
8S/60
para. 5)
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7. Provisional accessions

Argentina
Declaration of 18 November 1960 9S/11
- Proces-Verbal of 7 November 1962 11S/42
- Second Proces-Verbal of 30 October 1964 13S/13
- Third Proces-Verbal of 17 November 1966 (590 UNTS 246)
Terminated on 10 October 1967 - date of accession

Colombia
Declaration of 23 July 1975 22S/3
- Proces-Verbal of 12 November 1976 23S/3
- Second Proces-Verbal of 14 November 1978 25S/13
- Third Proces-Verbal of 10 November 1980 27S/6
Terminated on 3 October 1981 - date of accession

Costa Rica
Application for provisional accession of July 1985 L/5830,

C/M/191

Egypt (United Arab Republic)
Declaration of 13 November 1962 11S/46
- Procas-Verbal of 30 October 1964 13S/16
- Second Proces-Verbal of 17 November 1966 L/2714
- Third Proces-Verbal of 14 November 1967 15S/62
- Fourth Proces-Verbal of 19 November 1968 16S/10
- Fifth Proces-Verbal of 16 December 1969 17S/16
Terminated on 8 May 1970 - date of accession

Iceland
Declaration of 5 March 1964 12S/24
- Proces-Verbal of 14 December 1965 14S/12
Expired on 31 December 1967.
Date of accession: 21 April 1968

Israel
Declaration of 29 May 1959 8S/10
Expired on 31 December 1961.
Date of accession: 5 July 1962

Philippines
Declaration of 9 August 1973 20S/8
- Procas-Verbal of 21 November 1975 22S/5
- Second Proces-Verbal of 11 November 1977 24S/3
Terminated on 27 December 1979 - date of accession
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Switzerland
Declaration of 22 November 1958 7S/19
- Proces-Verbal of 8 December 1961 10S/12
- Second Proces-Verbal of 30 October 1964 13S/14
Terminated on 1 August 1966 - date of accession

Tunisia
Declaration of 12 November 1959 8S/15
- Proces-Verbal of 9 December 1961 10S/15
- Second Proces-Verbal of 12 December 1963 12S/32
- Third Proces-Verbal of 14 December 1965 14S/14
- Fourth Proces-Verbal of 14 November 1967 15S/61
- Fifth Proces-Verbal of 19 November 1968 16S/9
- Sixth Proces-Verbal of 16 December 1969 17S/14
- Seventh Proces-Verbal of 2 December 1970 18S/19
- Eighth Proces-Verbal of 9 November 1971 18S/20
- Ninth Proces-Verbal of 7 November 1973 20S/10
- Tenth Proces-Verbal of 21 November 1975 22S/6
- Eleventh Procas-Verbal of 11 November 1977 24S/4
- Twelfth Proces-Verbal of 27 November 1979 26S/197
- Thirteenth Proces-Verbal of 24 November 1981 28S/9
- Fourteenth Proces-Verbal of 2 November 1982 29S/5
- Fifteenth Proces-Verbal of 1 November 1983 30S/3
- Sixteenth Proces-Verbal of 8 November 1984 31S/3
In force

Yugoslavia
Declaration of 25 May 1959 8S/18
Declaration of 13 November 1962 1LS/50
- Procas-Verbal of 14 December 1965 14S/16
Expired on 30 June 1966.
Date of accession: 25 August 1966

8. Exceptions under Protocols of Accession

(a) "Existing legislation" - clause

See below section 3 under "Protocol of Provisional
Application" for the "existing legislation" - clause
contained in paragraph 1(b) of the 1947 Protocol of
Provisional Application as well as in subsequent
Protocols of Accession.
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(b) Other exceptions

Some Protocols of Accession set out specific dero-
gations or exceptions from certain GATT provisions.
For example, under their respective Protocols of
Accession, Switzerland may maintain import restric-
tions pursuant to certain Swiss legislation con-
cerning agricultural products and is excepted from
certain Article XV obligations (14S/8); Egypt may
maintain a "consolidation of economic development
tax" as well as regional preferences (17S/4);
Hungary may maintain preferences to specific
socialist countries (20S/3); the Philippines may
maintain certain specified sales and specific taxes
(26S/193); and Thailand may maintain certain
business and excise taxes inconsistent with Article
III (29S/4). Moreover, there are provisions in the
respective Protocols of Accession of Poland
(15S/47), Romania (18S/6) and Hungary (20S/4)
whereby, notwithstanding Article XIII, other con-
tracting parties may maintain quantitative restric-
tions on imports from those countries during a tran-
sitional period.

(c) Reservations

The General Agreement does not contain provisions
which specifically address the admissibility of
reservations. Nevertheless, some countries accepted
the 1947 Protocol of Provisional Application as well
as later agreements amending GATT subject to
reservations (see: Status of Legal Instruments,
p.1-2.3). See also the Resolution by the CON-
TRACTING PARTIES of 7 March 1955 "expressing the 3S/48
unanimous agreement of the contracting parties to
the attaching of a reservation on acceptance pur-
suant to Article XXVI".

Most of the 1979 Tokyo Round Agreements contain
specific provisions on reservations, according to
which "reservations may not be entered in respect
of any of the provisions of this Agreement without
the consent of the other signatories" (e.g. BISD
26S/78, 131). Some Committees established under
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these Agreements have adopted Procedures for Reser-
vations (see, e.g., VAL/M/1, Annex II). For a dis
cussion of the relationship of these specific reser-
vation clauses to Article XXXIII see, e.g., document
VAL/M/2, p.11).

9. De facto application of the General Agreement

Recommendation of 18 November 1960 9S/16
- extension lOS/17
- extension 13S/12
- extension 14S/12
Decision of 14 November 1962 11S/53
- extension 12S/34
Recommendation of 11 November 1967 15S/64

In the Recommendation of 11 November 1967 on "Appli-
cation of the General Agreement to Territories which
acquire Autonomy in Commercial Matters", the CON-
TRACTING PARTIES, inter alia,

"Considering that paragraph 5(c) of Article XXVI of
the General Agreement provides that if a customs
territory, in respect of which a contracting party
has accepted the Agreement, 'acquires full autonomy
in the conduct of its external commercial relations
and of the other matters provided for in the 15S/64
Agreement', such territory may be 'deemed' to be a
contracting party;

Considering that the CONTRACTING PARTIES have recog-
nized that the governments of territories which
acquire such autonomy will normally require some
time to consider their future commercial policy and
the question of their relations with the General
Agreement and that it is desirable that meanwhile
the provisions of the Agreement should continue to
be applied between such territories and the con-
tracting parties, and accordingly, recommended, on
18 November 1960, that contracting parties should
continue to apply de facto for a period of two
years, the General Agreement in their relations with
any such territory, provided that the territory con-
tinued to apply de facto the Agreement to its trade
with contracting parties; and
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Considering that many such territories have reques-
ted repeated prolongations of this arrangement for
the de facto application of the Agreement to their
trade and that the CONTRACTING PARTIES have granted
all such requests;

Recommend that contracting parties should continue to
apply de facto the General Agreement in their rela-
tions with each territory which acquires full auto-
nomy in the conduct of its external commercial rela-
tions and in respect of which a contracting party
had accepted the Agreement, provided such territory
continues to apply de facto the Agreement to its
trade with the contracting parties;" See also
above section 7 under Article XXVI as to de facto
application of the General Agreement.

10. Decisions and Declarations on Relations with Poland
and Yugoslavia

Decision, Declaration and Working Party report
adopted on 25 May 1959 on Relations with the
Federal People's Republic of Yugoslavia

Decision, Declaration and Working Party report
adopted on 9 November 1959 on Relations with the
Polish People's Republic

RELEVANT DOCUMENTS

8S/17, 18, 64

8S/11, 12, 61

Geneva

Discussion:

Reports:

EPCT/TAC/SR.16
EPCT/TAC/PV/22,25

EPCT/135, 206, 214
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ARTICLE XXXIV

ANNEXES
(Corresponding Article in Havana Charter: Article 105)

This Article was inserted at Geneva to give to the
interpretative Notes (Annex I) the same legal value as the
provisions of the Agreement.

At the ninth session in 1955 it was agreed to amend the
title of Annex I to read "Notes and Supplementary
Provisions".

EPCT/TAC/PV/18
pp.19-25

Protocol amending
the Preamble and
Parts II and III.

RELEVANT DOCUMENTS

Geneva

Discussion:

Reports:

EPCT/TAC/PV/18, 25

EPCT/196, 214/Add.1/Rev.1
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ARTICLE XXXV

NON-APPLICATION OF THE AGREEMENT BETWEEN
PARTICULAR CONTRACTING PARTIES

(no equivalent Article in Havana Charter)

1. General

The 1948 Protocol Modifying Certain Provisions of
the General Agreement, which added Article XXXV and
at the same time changed the unanimity rule for
accessions to two-thirds in Article XXXIII, entered
into force on 24 March 1948.

The substance of paragraph 1 appeared first as a
proviso in the new draft for Article XXXIII. It was
stated that the amendment of Article XXXIII from
unanimity to two thirds "gives rise to certain prob-
lems of relations between the new contracting party
and those old contracting parties with which no
negotiations have taken place, and to meet these
difficulties alternative provisos have been
inserted". It was also pointed out that such a
safeguard was necessary otherwise "two thirds of the
contracting parties would oblige a contracting party
to enter a trade agreement with another country
without its consent".

GATT/1/21
pp.3, 10
GATT/1/SR.6
p.2
GATT/1/SR.7
p.5

A new draft was suggested to become a new Article
XXXV (see discussion of this draft in GATT/1/SR.7,
pp.4-7).

The second paragraph of Article XXXV war proposed by
the United Kingdom representative. It was stated in
the course of the discussion that "the draft was
designed to provide for those cases where a party
felt it had received inequitable treatment at the
hands of another".

GATT/1/42

GATT/l/SR.11
p.2
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2. "entered into tariff negotiations"

The Chairman of the CONTRACTING PARTIES ruled on
31 May 1949 that "delegations should be deemed to
have entered into negotiations when they had held a
first meeting scheduled by the Tariff Negotiations
Working Party at which they had exchanged lists of
offers".

A 1964 "Note by the Director-General" refers to the
above-mentioned "Chairman ruling" and states, inter
alia: "The ruling and the procedure described in
the preceding two paragraphs are based on the
earlier technique of tariff negotiation under which
offers are made by each participant to other indi-
vidual participants".

The Working Party report, adopted on 6 October 1971,
on "Accession of Romania" notes:

"The representative of the United States said that
under the legislation in force in his country, his
Government would have to invoke Article XXXV of the
General Agreement with regard to Romania. The United
States could therefore not take part in negotiations
on the Romanian import commitment; if the legis-
lative situation changed, his Government might,
however, at a later stage, after the accession of
Romania to GATT, enter into negotiations with that
country".

Vol.II/35

See also
GATT/CP.3/SR.19
p.8

TN.64/60

para.4

18S/94

p.97
para.16

3. Interdependence of paragraphs 1(a) and (b)

To a question whether the two conditions, in (a) and
(b) of paragraph 1, were meant to be mutually exclu-
sive or interdependent, the Chairman of the CON-
TRACTING PARTIES replied that "according to the
paragraph, if two countries, one of which was a con-
tracting party and the other of which was acceding
to the General Agreement, had not entered into nego-
tiations, either of them, the contracting party or
the acceding party, could decide that the Agreement
or Article II should not apply between them when the
second party became a contracting party".

GATT/CP.2/SR.18
p.4
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4. Action under paragraph 2

In 1961 the CONTRACTING PARTIES reviewed the opera-
tion of Article XXXV with respect to Japan. The
Working Party report on "Article XXXV - Application lOS/69
to Japan" was adopted on 7 December 1961.

5. Position in relation to Article XXXV of countries
acceding under Article XXVI:5(c)

The Working Party report on "Article XLXV - Appli- 10S/73
cation to Japan", adopted on 7 December 1961, para.19
discussed the question of the invocation of Article
XXXV by governments assuming in their own right the
status of contracting parties pursuant to Article
XXVI:5(c). The Working Party stated: "... if
Article XXXV had been invoked in respect of that
territory (or if that territory had not been speci-
fically excluded from such an invocation), it would
continue to be valid unless expressly disinvoked by
the succeeding government".

Accordingly, in GATT practice, autonomous customs
territories acceding to GATT under Article XXVI:5(c)
have been considered to succeed to the status under
Article XXXV which the sponsoring contracting party
had held in respect of the autonomous customs terri-
tory vis-a-vis other GATT contracting parties (see
below section 7).

6. Continuing invocations of Article XXXV

According to the records of the secretariat, the
following invocations of Article XXXV continue to be
operative:
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Invocation by

Cuba

Cyprus
Czechoslovakia
Egypt

Ghana
Haiti
India
Nigeria
Portugal

Romania
United States

in respect of

Dominican Republic
Italy
Uruguay
Germany
Japan
Korea
Zimbabwe
South Africa
Portugal
Japan
South Africa
Portugal
Ghana
Nigeria
Korea
Hungary
Romania

Invocation

GATT/CP/TN.1/33
to

i,

GATT/CP/111
Succession
L/2783
L/3386

it

L/1764
L/405
GATT/CP.2/4
L/1764
L/1764

i.

L/3626
L/3911
L/3619

7. Former invocations of Article XXXV

Article XXXV has been invoked and the invocation has
subsequently been withdrawn in respect of:

Invocation Invocation
withdrawn

Austria
Bangladesh
Cuba
Czechoslovakia
Denmark
Finland
Greece
India
Israel
Japan

i.

It

Wi

it

Cuba
Pakistan
Korea
Korea
Cuba
Cuba
Cuba
Portugal
Egypt
Australia
Austria
Barbados
Belgium
Benin

GATT/CP/111
L/3784
L/2783
L/2783

GATT/CP/TN.1/33
GATT/CP/TN.1/33
L/1764
L/3386
L/405
L/405
Succession
L/405
Succession

October 1985

L/2322
L/4146
L/3580
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L/5431
L/2332
L/5433
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L/4929
L/2228
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L/3709
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Invocation

Brazil
Burundi
Cameroon
Central
African
Republic

Chad
Congo
Cuba
France
Gabon
Gambia
Ghana
Guyana
India
Ireland
Ivory Coast
Jamaica
Kenya
Kuwait
Luxemburg
Madagascar
Malaysia
Malta
Mauritania
Netherlands
New Zealand
Niger
Nigeria
Portugal
Rhodesia and
Nyasaland

Rwanda
Senegal
Sierra Leone
South Africa
Spain
Tanzania
Togo
Trinidad

& Tobago
Uganda

L/405
Succession
Succession

Succession
Succession
Succession
L/405
L/405
Succession
Succession
Succession
Succession
L/405
L/2954
Succession
Succession
Succession

Succession
L/405
Succession
Succession
Succession
Succession
L/405
L/405
Succession
Succession
L/1764

L/405
Succession
Succession
Succession
L/405
L/3352
Succession
Succession

Succession
Succession

Invocation
withdrawn

L/670
L/3738
L/4079

L/4041
L/3517
L/3920
L/1694
L/2129
L/3959
L/3642
L/1744
L/2671
L/952
L/4215
L/3429
L/3788
L/4475
L/3444
L/2308
L/2331
L/1281
L/3099
L/4144
L/2308
L/1744
L/3421
L/4236
L/3690

L/2054
L/3448
L/4288
L13931
L/5873
L/3646
L/4070
L/4061

L/2665
L/3466
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Invocation Invocation
withdrawn

United
Kingdom

it

Nicaragua
Peru
Poland
Portugal

South Africa
Sweden
Turkey
Yugoslavia

Upper Volta
Cuba
Cuba
Korea
Egypt
India
Pakistan
Cuba
Cuba
Korea

L/405

Succession
GATT/CP/TN.1/33
GATT/CP/111
L/2874
L/3386
L/1764
GATT/CP.2/4
GATT/CP/111
GATT/CP/111
L/2783

L/1992 (for
the UK
customs
territory
only)
L/2208

2896
3396

(for UK
overseas
territories)
L/3484
L/4810
L/5430
L/3580
L/4937
L/4178
L/610
L/5430
L/5432
L/3580

All past invocations of Article XXXV related to the
non-application of the General Agreement and not
only of its Article II under the alternate clause of
Article XXXV:1.

8. Relationship between Articles XXXV and XXXIII

In a memorandum of 1951, Cuba noted that it was
voting for the accession of several countries but
invoking Article XXXV against them.

During the discussion of Romania's application of
accession to GATT in the GATT Council in October
1971, the "Chairman confirmed that there was nothing
in the rules of the GATT which would prevent a con-
tracting party from voting in favour of a decision
pursuant to Article XXXIII, even if it did not con-
sent to apply the General Agreement to the newly
acceding country in accordance with Article XXXV".

October 1985
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9. Suspension of obligations between Czechoslovakia and
the United States

In a Declaration of 27 September 1951 on "Suspension II/36
of Obligations between Czechoslovakia and the United
States under the Agreement", which does not refer to
Article XXXV, the CONTRACTING PARTIES declared,
inter alia:

"that the Governments of the United States and
Czechoslovakia shall be free to suspend, each with
respect to the other, the obligations of the General
Agreement on Tariffs and Trade, and

Affirm that any measures which may be taken either by p.36
the United States or by Czechoslovakia shall not in
any way modify the obligations of that Government
under the General Agreement towards the other con-
tracting parties".

The GATT obligations between Czechoslovakia and the C/M/170
United States continue to be suspended reciprocally. p.20f

RELEVANT DOCUMENTS

CONTRACTING PARTIES (1948-51)

Discussion: GATT/1/SR.6, 7, 10, 11
GATT/CP.2/SR.18
GATT/CP.3/SR.18, 19
GATT/CP.5/SR.24, 25
GATT/TN.1/HDel/1
GATT/TN.1/SR.4

Reports: GATT/1/21, 42
GATT/TN.1/18, 33
GATT/TN.1/A/14
GATT/TN.1/A/W/7
GATT/CP.2/4
GATT/CP.5/9
GATT/CP.6/20/Rev.1
GATT/CP/109, 111
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PART IV

TRADE AND DEVELOPMENT

1. General

The amendment of the General Agreement to introduce a 12S/36
Part IV was initiated at a meeting of Ministers in para. 28
May 1963. In discussing measures for the expansion
of trade of developing countries as a means of
furthering their economic development, the Ministers
"recognized the need for an adequate legal and insti-
tutional framework to enable the CONTRACTING PARTIES
to discharge their responsibilities in connection
with the work of expanding the trade of the less-
developed countries".

At the second special session of the CONTRACTING
PARTIES, on 8 February 1965, the Chairman, in
presenting for approval the Protocol Introducing
Part IV on Trade and Development, made the following
statement:

"This new Part showed clearly that the promotion of 2SS/SR.5
the trade of less-developed countries and the pro-
vision of increased access for their products in
world markets, were among the primary objectives of
the CONTRACTING PARTIES. These objectives were now
set forth in a new Article XXXVI. Article XUXVII
laid down the commitments in the field of commercial
policy which contracting parties would accept in
order to promote these objectives. Article XXXVIII
provided for joint action by the contracting parties,
both within the framework of the GATT and in collabo-
ration with other intergovernmental bodies, to
further the objectives".

The Protocol Amending the General Agreement on
Tariffs and Trade to Introduce a Part IV on Trade and 13S/2
Development, done on 8 February 1965, entered into
force on 27 June 1966. The time-limit for acceptance
of the Protocol has been extended annually by
decisions of the CONTRACTING PARTIES until the close
of their thirty-fifth session in 1979, when it had
been accepted by all contracting parties (14S/16,

October 1985



Part IV-2

15S/65, 16S/8, 17S/14, 18S/22, 19S/6, 20S/17, 21S/23,
22S/7, 23S/5, 24S/11, 25S/5). For dates of accep-
tances and accompanying declarations made by some
contracting parties see: GATT - Status of Legal
Instruments, 2-14.

2. "developed" and "less-developed" contracting parties

It is explained in the interpretative Note ad Part IV
that these expressions refer to developed and less-
developed countries which are parties to the GATT.

The Decision of 28 November 1979 on "Differential and
More Favourable Treatment, Reciprocity and Fuller
Participation of Developing Countries" notes:

"The words 'developing countries' as used in this
text are to be understood to refer also to developing
territories".

The 1964 Committee on Legal and Institutional Frame-
work had discussed the problems concerned with iden-
tifying the less-developed contracting parties and
defining the term "less-developed contracting party".
Two main views emerged in the Committee. "On the one
hand, some members considered that it was not at this
stage either necessary or feasible to attempt a defi-
nition of a less-developed contracting party and that
if a problem as to identification arose such a prob-
lem could be dealt with at that time. On the other
hand, some members felt that it was possible by a

systematic identification of either less-developed
contracting parties or developed contracting parties
to resolve the matter at a later stage".

The terms of reference of the Committee on Trade and
Development include: "to consider any questions
which may arise as to the eligibility of a contrac-
ting party to be considered as a less-developed con-
tracting party in the sense of Part IV".

footnote 1

L/2195/Rev.1
para.7

13S/76
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3. Relation of Part IV to Article I

When the text of Part IV was submitted to the CON-
TRACTING PARTIES for approval in November 1964, the
Chairman said "it was well known that many less-
developed countries had hoped to have provisions
relating to preferences in the new text. This had
not been possible, but the CONTRACTING PARTIES had
agreed to a working procedure for dealing with this
important and controversial issue".

2SS/SR.4
p.26

For a summary of the discussions during the drafting
of Part IV as to the relation of Part IV to Article I
see the 1976 Secretariat Note on the Application of
Part IV.

On the waiver granted on 25 June 1971 for the
Generalized System of Preferences and the waiver
granted on 26 November 1971 for trade negotiations
among developing countries see above section 20 under
Article I.

See also the Decision of 28 November 1979 on
"Differential and More Favourable Treatment,
Reciprocity and Fuller Participation of Developing
Countries".

In the Working Party on United Kingdom Temporary
Import Charges (1964-66), less-developed countries
urged the United Kingdom to exempt from the charges
products of which they were the principal suppliers
and products which had social implications in their
countries (e.g. hand-made products and products of
cottage industries). They considered that such
exemption would be "fully in accord with the spirit
of the new Part IV". "Without prejudice to the
principle of non-disr.rimination as embodied in the
General Agreement", the Working Party felt that any
such special treatment which the United Kingdom might
feel able to give "should not be considered by othlr
trading partners as creating a justification for them
to press for special treatment for their own trade".
The United States dissented from this view.

The Working Party which examined the Trade Expansion
and Economic Co-operation Agreement between India,
United Arab Republic and Yugoslavia in 1968 reported

COM.TD/W/239
pp.6-8

18S/24

18S/26

26S/203

L/3295 & Corr.1,
paras.16 and 17

16S/87
paras.12, 13
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opposing views concerning the relationship between
Part IV and Article I. Several representatives,
while recognizing the importance of Part IV, con-
sidered that "it did not override the obligations
of other parts of the General Agreement". In their
view the Tripartite Agreement "was inconsistent with
the basic most-favoured-nation provision of Article
I". The representatives of the three participating
countries considered that "the Agreement was in pur-
suance of their obligations under Part IV and consis-
tent with the spirit of the General Agreement".
Similar differences of view are mentioned in the
Working Party report, adopted on 7 November 1973, on
"Trade Arrangements between India, the Arab Republic
of Egypt and Yugoslavia".

See further above section 21 under Article I for
similar differences of view expressed in the 1977
Working Party which examined the Bangkok Agreement.

20S/224-229

25S/109
paras.5,7

4. Relation of Part IV to Article XIII

The Interim Panel report, adopted on 30 July 1973, on
"United Kingdom - Dollar Area Quotas" sets out the
following considerations of the Panel:

"The Panel noted the contention of the United States
delegation that the restrictions were in contraven-
tion of Articles XI and XIII of the General Agreement
and that delegation's request that the restrictions
be eliminated. The Panel also noted that the United
Kingdom had never denied that the Dollar Area Quotas
were in formal contravention of the provisions of the
General Agreement on quantitative restrictions, and
for the time being reserved its findings on this
question. The Panel noted as well the argument put
forward by the Caribbean countries and territories
that the restrictions must be viewed in the context
of the General Agreement as a whole and with parti-
cular regard to part IV of the Agreement. According
to these delegations, the continued application of
the quotas was justified in the light of Part IV
which was designed to deal with the special circum-
stances of developing countries".

2OS/230

p.235
para. 1
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The Panel report, adopted on 30 July 1973, on the
same matter notes the withdrawal of the complaint and
refrains from pronouncing on the interpretation of
Part IV.

The Report of the Committee on Trade and Development,
adopted on 22 November 1976, notes the view of a
developed contracting party that Part IV does not
require the exempting of products originating in
developing countries from temporary import restric-
tions administered on a most-favoured-nation basis in
accordance with Article XIII GATT.

The Panel report, adopted on 18 June 1980, on "Norway
- Restrictions on Imports of certain Textile
Products" concluded that Norway's import restrictions
were inconsistent with Article XIII GATT. The Panel
also concluded: "While noting that provision for
some developing exporting countries of assured
increase in access to Norway's textile and clothing
markets might be consistent for those countries with
the spirit and objectives of Part IV of the GATT,
this cannot be cited as justification for actions
which would be inconsistent with a country's obli-
gations under Part II of the GATT".

The Panel report, adopted on 10 November 1980, on
EEC-Restrictions on Imports of Apples from Chile
concluded that the EEC import restrictions were not
in conformity with Article XIII. The Panel also
"examined the EEC measure in relation to the objec-
tives and commitments embodied in Aricles XXXVI and
XXXVII; in particular XXXVII:1(b) ... Although the
EEC measure did affect the ability of a developing
country to export into the EEC market, the Panel
noted that the EEC had taken certain actions, inclu-
ding bilateral consultations in order to avoid sus-
pending imports of apples from Chile. After a care-
ful examination, the Panel could not determine that
the EEC had not made serious efforts to avoid taking
protective measures against Chile. Therefore the
Panel did not conclude that the EEC was in breach of
its obligations under Part IV".

20S/236

23S/32

p.34
para. 12

27S/119

p.125
para. 15

27S/98

p.117
para.4.23
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The Panel report, adopted on 13 March 1984, on
"United States - Imports of Sugar from Nicaragua"
found the United States sugar quota to be inconsistent
with Article XIII. The Panel report notes:

"having found the quota reduction to be inconsistent
with a specific obligation of the United States under
Part II of the General Agreement, the Panel saw no
need to pursue the question whether the action was
also contrary to the United States' more general
commitments under Part IV".

During the discussion of this Panel report in the
GATT Council, "several representatives of developing
countries ... considered that the United States
measure contravened Part IV of the General Agreement
and the 1982 Ministerial Declaration (BISD 29S/9)."

5. Relation of Part IV to Article XVI

The implementation of Part IV in relation to an

export subsidy was discussed in the 1967 Working

Party on the United States subsidy on unmanufactured
tobacco.

15S/122
paras.23-25, 27

6. Relation of Part IV to Article XXIV

See above section 21 under Article XXIV and section 3
under Part IV.

7, Relation of Part IV to Article XXVIII

Various decisions by the CONTRACTING PARTIES sus-
pending the application of Article II to the extent
necessary to enable certain developing countries to

apply specified rates of duty, pending completion of

renegotiation of their Schedules pursuant to Article
XXVIII, include a paragraph as follows:

20S/28, para.3
20S/29, para.2
22S/11, para.2
23S/9, para.3
24S/16, para.2
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"Part IV of the General Agreement, including Article
XXXVI:8,_is applicable to the negotiations between
/country/ and the contracting parties which have
accepted the Protocol amending the General Agreement
on Tariffs and Trade to introduce a Part IV on Trade
and Development; and other contracting parties,
negotiating with /countrZ7 likewise accept the
principle enunciated in Article XXXVI:8 as appli-
cable to the negotiations".

8. Relation of Part IV to Article XXXV

The representative of Japan informed the CONTRACTING 2SS/SR.2
PARTIES that his Government would not be in a p.7
position to assume legally any obligations arising
from Part IV with respect to those contracting
parties which, through the invocation of Article XXXV,
were not applying the General Agreement to Japan.

9. Acceptance of Part IV by Australia

On 19 May 1965, Australia accepted the Protocol
Introducing Part IV on the understanding that

"(a) because of its own development needs and poli-
cies it would be inappropriate for Australia, one of
the contracting parties referred to in Article
XVIII:4(b) of the General Agreement, the economy of
which is in the course of industrial development and
which is seeking to avoid an excessive dependence on
a limited range of primary products for its export
earnings but which is not a less-developed country,
to undertake to give effect to the provisions of
paragraphs 1, 2 and 3 of Article XXXVII to the same
extent or in the same manner as the other contracting
parties to which those paragraphs apply; and

"(b) the provisions of those paragraphs of Article
XXXVII will be applied to the fullest extent consis-
tent with Australia's development needs and policies
and responsibilities".
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(See also statements by the representatives of
Australia, New Zealand and South Africa - 2SS/SR.4
and 5).

10. Agricultural Trade

In the 1964 Committee on the Legal and Institutional
Framework of GATT in Relation to Less-Developed
Countries, which was responsible for the drafting of
Part IV, one developing country proposed the
inclusion of the following commitments by contracting
parties:

"in establishing their agricultural policies for the
maintenance of agricultural income, to avoid restric-
tive measures that limit imports of raw or processed
products of particular interest to less-developed
countries and inhibit their consumption";

"to adjust and moderate agricultural protective
measures, in order to facilitate exports of agri-
cultural products by less-developed countries".

However, it was agreed that instead of including
specific provisions in Part IV, a statement on this
subject by the Chairman should be included in the
record of the second special session of the
CONTRACTING PARTIES at which agreement was finally
reached on the text of Part IV. This statement,
after having noted that the importance of trade in
agricultural products had been stressed in the
Committee and a specific proposal had been discussed,
observed that the CONTRACTING PARTIES had agreed to
seek solutions to problems of agricultural trade in
the course of the Kennedy Round and had agreed that
in these trade negotiations every effort would be
made to lower barriers to exports from developing
countries. It concluded with the following
paragraph:

L/2314/Rev.1
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"Although a specific paragraph to cover all the
specific concerns expressed by those less-developed 2SS/SR.5
contracting parties particularly interested in agri-
cultural trade problems has not been included in
Part IV, agricultural products are covered by the
general provisions of Part IV. However, it is under-
stood that at a later stage and in the light of the
forthcoming trade negotiations, interested contrac-
ting parties will be entitled to revert to this
matter in the Committee on Trade and Development".

11. Committee on Trade and Development

At their meeting on 26 November 1964, the CONTRACTING
PARTIES decided that the Committee on Trade and
Development should be established with the following 13S/75
terms of reference:

"1. To keep under continuous review the application
of the provisions of Part IV of the General
Agreement.

2. To carry out, or arrange for, any consultation
which may be required in the application of the pro-
visions of Part IV.

3. To formulate proposals for consideration by the 13S/76
CONTRACTING PARTIES in connection with any matter
relating to the furtherance of the provisions of
Part IV.

4. To consider any questions which may arise as to
the eligibility of a contracting party to be con-
sidered as a less-developed contracting party in the
sense of Part IV and to repc t to the CONTRACTING
PARTIES.

5. To consider, on the basis of proposals referred
to it by the CONTRACTING PARTIES for examination,
whether modification of or additions to Part IV are
required to further the work of the CONTRACTING
PARTIES in the field of trade and development and to
make appropriate recommendations.
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6. To carry out such additional functions as may be
assigned to the Committee by the CONTRACTING
PARTIES."

The Committee also took over the functions of
Committee III, of the Action Committee and its sub-
sidiary bodies, and of the Working Party on Pre-
ferences and was furthermore empowered to deal with
any outstanding issues not finalized by the Legal and
Institutional Committee including: (a) a review of
Article XVIII, taking into account the Australian
proposal (L/2165); fb) a review of Article XXIII, in
the light of experience of its operation and taking
into consideration the proposal by Brazil and Uruguay
(L/2195/Rev.1, Annex 4) and any other proposals that
my be put forward by contracting parties, and to the
extent that such proposals would have fallen within
the terms of reference of the Legal and Institutional
Committee; (c) the proposal relating to the impo-
sition of import surcharges by less-developed con-
tracting parties to safeguard their balance-of-
payments (L/2281, Annex II).

For a survey of the various activities of the
Committee on Trade and Development see the regular
Committee reports published in the BISD, as well as
the GATT background document TC(82)189 of December
1982 on the activities of the Committee in 1965-1980.

The GATT Work Programme, adopted on 29 November 1979,
provides in its paragraph 5.1: 263/219

"5.1 The role of the Committee on Trade and
Development should be strengthened and should cover,
inter alia,

1. work on trade policy and development policies
including trade liberalization in areas of special
interest to developing countries; p.221

2. primary responsibility for supervision of the
implementation of points 1 and 4 of the "Framework"
texts;
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3. examination of protective action by developed
countries against imports from developing countries;

4. work on structural adjustment and trade of
developing countries; and

5. special attention to the special problems of
least developed countries".

It was also agreed that the CONTRACTING PARTIES,
through the Committee on Trade and Development,
should continue to follow developments with regard to pp.221,222
a new round of trade negotiations among developing
countries.

The Proposal by the Director-General, adopted on
29 November 1979, on the "GATT Work Programme" pro-
vides, inter alia, that "without prejudice to action 26S/220
requested by the CONTRACTING PARTIES through the para.1.2
Council, primary responsibility for the supervision
of the implementation of points 1 and 4 of the
'Framework' texts should be given to the Committee on
Trade and Development."

12. Review of Implementation of Part IV

In order to enable the Committee on Trade and
Development to keep under continuous review the
application of the provisions of Part IV, the
Committee agreed, in March 1965, on reporting pro-
cedures (these procedures are reproduced in: BISD
13S/79). Guidelines for the submission of noti- 13S/79
fications, the preparation of reports and the
carrying out of reviews on the implementation of
Part IV, which provide that notifications made by
governments should be as exhaustive and comprehensive
as possible and should relate both to measures speci-
fically mentioned in paragraphs 1 and 3, or paragraph
4, as the case may be of Article XXXVII, as well as
to all steps and measures of interest to the CON-
TRACTING PARTIES in relation to the objectives and
provisions of Part IV, were adopted by the Committee
on Trade and Development (COM.TD/24, paragraph 10).
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Every year the secretariat issues an airgram inviting
contracting parties to make the relevant information
available. In November 1977 the Committee on Trade
and Development was of the view that the existing
reporting procedures were not being complied with to
the fullest extent possible (BISD 24S/55, paragraph 24S/55
24).

The reviews of the implementation of Part IV are a
regular feature of the sessions of the Committee.
They take the form of reviews of and discussions on
notifications submitted by governments on measures
taken in the implementation of Part IV commitments,
discussion of reports of the sub-groups of the
Committee, and on secretariat reports on issues
relevant to Part IV.

Procedures for the elimination of import restrictions
affecting the exports of developing countries were
adopted by the Committee on Trade and Development on 15S/144
21 November 1967.

Procedures for "Consultations Concerning the
implementation of Provisions of Part IV" were 18S/61
adopted by the Committee on Trade and
Development on 23 March 1970 as well as by the
CONTRACTING PARTIES at thekr 26th Session in
April 1971. These consultation procedures have,
however, never been used.

In January 1971, the Committee on Trade and Develop-
ment established a "Group of Three", which was 18S/64
requested to present proposals, inter alia, for the
fuller implementation of the provisions of Part IV.
The group presented three reports (18S/70, l9S/31,
20S/73). With the recognition that the multilateral
trade negotiations were expected to deal, inter alia,
with the trade problems of developing countries in
accordance with the provisions of the Tokyo Decla-
ration, the Committee on Trade and Development agreed
at its meeting in October 1973, that the work of the
Group could be suspended for the time being.
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The Decision of 28 November 1979 on "Differential and 26S/203
More Favourable Treatment, Reciprocity and Fuller
Participation of Developing Countries" provides ill
its paragraphs 1 and 4:

"Notwithstanding the provisions of Article I of the
General Agreement, contracting parties may accord
differential and more favourable treatment to para.1
developing countries, without according such
treatment to other contracting parties."

"Any contracting party taking action to introduce an
arrangement pursuant to paragraphs 1, 2 and 3 above p.204
or subsequently taking action to introduce modifi- para.4
cation or withdrawal of the differential and more
favourable treatment so provided shall:

(a) notify the CONTRACTING PARTIES and furnish them
with all the information they may deem appro-
priate relating to such action;

(b) afford adequate opportunity for prompt consul-
tations at the request of any interested contrac-
ting party with respect to any difficulty or
matter that may arise. The CONTRACTING PARTIES
shall, if requested to do so by such contracting
party, consult with all contracting parties con-
cerned with respect to the matter with a view to
reaching solutions satisfactory to all such con-
tracting parties."

Primary responsibility for the supervision of the
above-mentioned paragraphs was given to the Committee 26S/220
on Trade and Development (see above under section para.1.2
11). The following preferential trading arrangements
were notified to GATT pursuant to the "enabling
clause":

- 1980 Montevideo Treaty establishing the Latin L/5342
American Integration Association (LAIA); COM.TD/112, p.9
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- 1980 South Pacific Regional Trade and Economic L/5100
Cooperation Agreement (SPARTECA) L/5488

C/M/148, p.12

The GATT Ministerial Declaration, adopted on
29 November 1982, includes a part on "GATT Rules and 29S/9
Activities Relating to Developing Countries", in p.13 and Annex
which the CONTRACTING PARTIES, inter alia

"1. Decide, in order to improve the review and
surveillance procedures in regard to the imple-
mentation of Part IV, that:

(a) the Committee on Trade and Development, bearing
in mind particularly the special responsibility of
the developed contracting parties in this regard,
shall adopt a programme of consultations with con-
tracting parties individually or collectively, as
appropriate, to examine how individual contracting
parties have responded to the requirements of Part IV;

(b) each such consultation shall be based on infor-
mation supplied by the contracting party or parties
in question and additional factual material prepared
by the secretariat;

(c) the Committee on Trade and Development shall
also examine other aspects of existing procedures for
reviewing the implementation of Part IV and for
dealing with problems relating to the application of
its provisions, and prepare guidelines for their
improvement.

2. Invite the Committee on Trade and Development to
review the operation of the Enabling Clause as pro-
vided for in its paragraph 9, with a view to its more
effective implementation, inter alia, with respect to
objectivity and transparency of modifications to GSP
schemes and the operation of consultative provisions
relating to differential and more favourable
treatment for developing
countries; ..."
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Information on these consultations is contained in
the reports and proceedings of the Committee on Trade
and Development.

13. Examination of protective measures affecting imports
from developing countries

In the Decision of 28 Novemboc 1979 on "Examination
of Protective Measures Affecting Imports from 26S/219
Developing Countries", the CONTRACTING PARTIES,
inter alia

"Decide that the Committee on Trade and Development
establish a Sub-Committee to examine any case of
future protective action by developed countries
against imports from developing countries in the
light of relevant provisions of the GATT, particu-
larly Part IV thereof.

This examination shall be without prejudice to the
rights of contracting parties under the GATT or the
competence of other GATT bodies.

The membership of the Sub-Committee shall be open to
all contracting parties. Developing countries not
contracting parties to GATT may, upon notification to
the Director-General of GATT, participate in the
proceedings of the Sub-Committee in an observer
capacity.

The Sub-Committee will report on such examination to
the Committee on Trade and Development and through it
to the Council.

These arrangements will be reviewed and revised as
appropriate".

The Sub-Committee on Protective Measures was estab-
lished in March 1980 and has held seven sessions up COM.TD/SCPM/1-7
to the end of 1984.
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14. Sub-Committee on Trade of Least-Developed Countries

In July 1980, the Committee on Trade and Development
established the Sub-Committee on Trade of Least--
Developed Countries with the following terms of
reference:

COM.TD/ 105

"In the light of paragraph 6 of the Tokyo Decla-
ration, to give special attention to the particular
situation and trade problems of the least-developed
among the developing countries in GATT's work pro-
gramme following the Tokyo Round, including that
relating to the results of the Multilateral Trade
Negotiations, and to keep under review the special
treatment which could be accorded these countries in
the context of any general or specific measures taken
in favour of developing countries, ... (and to) ...
report to the Committee on Trade and Development".

Up to June 1985, the Sub-Committee had held seven
meetings. COM.TD/LLDC/1-7
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DOCUMENTS RELEVANT TO PART IV

Conclusions and Resolutions adopted by Ministers on
21 May 1963

Interim Report of the Committee on the Legal and
Institutional Framework of the GATT in Relation to
Less-Developed Countries

Discussion of Interim Report in the CONTRACTING PARTIES

Report of the Committee on Legal and Institutional
Framework

Discussion of the Report in the Council

Report of the Legal Drafting Group

Final texts submitted for approval

Final discussion of the reports and draft texts

Final Act of the Second Special Session and Protocol
Introducing Part IV

Secretariat Note on the Application of Part IV
(17 March 1976)

Activities of the Committee on Trade and Development;
Compendium and background document for the GATT
Training Programmes (December 1982)

12S/45-46

L/2195/Rev.1

SR.21/11

L/2281

C/M/23

L/2297

L/2314/Rev.1

2SS/SR.2, 4, 5

13S/1-11

COM.TD/W/239

TC(82)189
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ARTICLE XXXVI

PRINCIPLES AND OBJECTIVES

1. Basis and nature of Article XXXVI

For the basis of Article XXXVI see the interpre-
tative note to paragraph 1. IV/76

In its 1978 complaint against EEC refunds on exports
of sugar, Brazil "argued that the Community system
for granting refunds on exports of sugar and its
application were inconsistent with commitments under
Part IV of the General Agreement. The increased
Community sugar exports effected through the use of
subsidies, had severely depressed world market
prices, and had displaced Brazilian exports and led
to reduced sales opportunities and to reduced export
earnings for Brazil, contrary to the provisions of
Article XXXVI:2. By enlarging its market share, the
European Communities had failed to make positive
efforts as indicated in Article XXXVI:3, thus impe-
ding that Brazil could be secured a share of the
growth in international sugar trade compatible with
its needs of economic developments. By refusing to
participate in the International Sugar Agreement,
1977, and restricting its exports accordingly, the
European Communities had seriously jeopardized the
attainment of the objectives of that Agreement,
contrary to the provisions of Article XXXVI:4.
Furthermore, concerning sugar, the European Com-
munities had not acted in a manner as to give effect
to the implementation of the relevant principles and
objectives contained in Article XXXVI, as stipulated
in Article XXXVI:9."

In reply, the EEC "recalled the very considerable
Community efforts made in favour of developing coun-
tries. These efforts comprised an innovative aid
policy which through the STABEX system guaranteed
export receipts for a number of least developed
countries. In the field of primary commodities, the
European Communities had always pursued an active

27S/69

p. 79
para. 2.25

p. 80
para. 2.27
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and constructive policy towards the setting up of
international agreements. With regard to Community
participation in the International Sugar Agreement,
1977, there was no use in recalling the reasons for
the present state of affairs." "He furthermore
argued that the provisions of Article XXXVI consti-
tuted principles and objectives and could not be
understood to establish precise, specific obli-
gations. It was therefore not possible by defini-
tion to ascertain that these principles had been
infringed through the application of any specific
measure. He also argued that it was not possible to
imagine that the Community system of export refunds
for sugar could have objectives contrary to those of
Article XXXVI."

In the Panel conclusions, the "Panel recognized the
efforts made by the European Communities in complying
with the provisions of Articles XXXVI and XXXVIII.
It nevertheless felt that increased Community exports
of sugar through the use of subsidies in the parti-
cular market situation in 1978 and 1979, and where
developing contracting parties had taken steps
within the framework of the ISA to improve the
conditions in the world sugar market, inevitably
reduced the effects of the efforts made by these
countries. For this time-period and for this parti-
cular field, the European Communities had therefore
not collaborated jointly with other contracting par-
ties to further the principles and objectives set
forth in Article XXXVI, in conformity with the
guidelines given in article XXXVIII."

2. Trade in agricultural products

para. 2.28

pp. 97, 98
para. (h)

When approving the text of Part IV, the CONTRACTING
PARTIES agreed that the following statement should
be placed on record in connection with Articles
XXXVI:4 and XXXVIII:2(a):

"The importance of trade in agricultural products
to the less-developed contracting parties has been
strongly emphasized throughout the discussions in the
Legal and Institutional Committee. A proposal that

November 1985
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there should be an appropriate paragraph in the com-
mitments section [Article XXXVII] specifically
referring to the policies which should be followed by
contracting parties in this field was discussed."

"The CONTRACTING PARTIES have agreed to seek solu-
tions to problems of agricultural trade in the
course of the Kennedy Round and have agreed 'to deal
with the rules to govern, and the methods to be
employed in, the creation of acceptable conditions of
access to world markets for agricultural products in
furtherance of a significant development and expan-
sion of world trade in such products'. Moreover, it
had been specifically agreed at Ministerial level
that 'in the trade negotiations every effort shall
be made to reduce barriers to exports of the less-
developed countries'. It was therefore clear that
the negotiations would reflect the great interest of
less-developed countries in agricultural products."

"Although a specific paragraph to cover all the
specific concerns expressed by those less-developed
contracting parties particularly interested in
agricultural trade problems has not been included in
Part IV, agricultural products are covered by the
general provisions of Part IV. Moreover, it is
understood that at a later stage and in the light of
the results of the forthcoming trade negotiations
interested contracting parties will be entitled to
revert to this matter in the Committee on Trade and
Development."

3. "primary products" (paragraph 4)

See the interpretative note to paragraph 4. IV/76

4. "diversification" (paragraph 5)

See the interpretative note to paragraph 5. IV/76
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5. "do not expect reciprocity" (paragraph 8)

See the interpretative note to paragraph 8

See also above section 2 under Article XXVIII (bis)
for the non-reciprocal treatment of less-developed
countries in various GATT tariff negotiations.

The Committee on Trade and Development discussed the
interpretation of the provisions of paragraph 8 and
of the interpretative Note and the possibility of
working out a priori rules for the application of
the principle of non-reciprocity. Some developed
countries stated in discussions on this question
that they did not consider that Article XXXVI:8
relieved developing countries of their obligations
under Article XXVIII to maintain a general level of
concessions during renegotiations.

In the GATT Council meeting in November 1975, the
application of Article XXXVI:8 was discussed in
connection with the request by Brazil for a waiver
to cover increases in bound duties. The considera-
tions stated by the contracting parties who parti-
cipated in the discussion are summarized in the
Council Minutes C/M/110. In the light of the dis-
cussion (i) the preamble of the draft waiver was
amended to provide a recognition of the desirability
of maintaining a general level of mutually advanta-
geous concessions that would favour high and expan-
ding levels of trade; (ii) the reference in the
draft decision to Part IV of the General Agreement
including Article XXXVI:8 as being applicable to the
negotiations was maintained.

See also the Decision of 28 November 1979 on
"Differential and More Favourable Treatment,
Reciprocity and Fuller Participation of Developing
Countries", whose paragraph 5 provides:

"The developed countries do not expect reciprocity
for commitments made by them in trade negotiations
to reduce or remove tariffs and other barriers to
the trade of developing countries, i.e., the

16S/92-94
paras. 13-17
COM.TD/89
COM.TD/W/239
pp. 9-10

C/M/110

26S/203

p. 204
para. 5

November 1985
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developed countries do not expect the developing
countries, in the course of trade negotiations, to
make contributions which are inconsistent with their
individual development, financial and trade needs.
Developed contracting parties shall therefore not
seek, neither shall less-developed contracting
parties be required to make, concessions that are
inconsistent with the matters' development, finan-
cial and trade needs."

Paragraph 6 sets our special provisions for the
least-developed countries:

"Having regard to the special economic difficulties
and the particular development, financial and trade
needs of the least-developed countries, the
developed countries shall exercise the utmost
restraint in seeking any concessions or contri- p.204
butions for commitments made by them to reduce or para.6
remove tariffs and other barriers to the trade of
such countries, and the least-developed countries
shall not be expected to make concessions or con-
tributions that are inconsistent with the recog-
nition of their particular situation and problems."

Paragraphs 7 and 8 provide:

"The concessions and contributions made and the
obligations assumed by developed and less-developed
contracting parties under the provisions of the
General Agreement should promote the basic objec-
tives of the Agreement, including those embodied in
the Preamble and in Article XXXVI. Least-developed p.205
contracting parties expect that their capacity to para.7
make contributions or negotiated concessions or take
other mutually agreed action under the provisions
and procedures of the General Agreement would
improve with the progressive development of their
economies and improvement in their trade situation
and they would accordingly expect to participate
more fully in the framework of rights and obli-
gations under the General Agreement."
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"Particular account shall be taken of the serious
difficulty of the least-developed countries in para.8
making concessions and contributions in view of
their special economic situation and their develop-
ment, financial and trade needs."
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ARTICLE XXXVII

COMMITMENTS

1. "to the fullest extent possible" (paragraph 1)

The 1964 Committee on the Legal and Institutional.
framework of the GATT in Relation to Less- Developed
Countries stated in its report that it "recognized
that the phrase 'to the fullest extent possible'
would have the effect of leaving the applicability
of the provisions of sub-paragraphs (a), (b) and (c)
of paragraph 1 exclusively to the judgement of each
contracting party subject to them". Some less-
developed contracting parties expressed concern
"that this phrase might be used in a way that would
considerably detract from the effectiveness of the
paragraph". For this reason, the Committee "agreed
to incorporate in the commitment an interpretation
of the phrase 'to the fullest extent possible' and
to make provision for consultations".

The 1976 secretariat note on the application of Part
IV states:

"With respect to the language qualifying the commit-
ments in Article XXXVII:1, it is not possible to say
how it has weighed with governments in meeting their
commitments including the undertaking to refrain
from introducing n-iw, or increasing the incidence of
existing, barriers to the trade of developing coun-
tries (Article XXXVII:1(b)). However, in the course
of the reviews undertaken by the Committee, repre-
sentatives of developed contracting parties have
been able to indicate the reasons underlying any
specific measures which may have been introduced,
including new barriers to trade or the intensifi-
cation of existing restrictions."

L/2281, para.4

COM.TD/W/239

p.5, para.10

2. "except when compelling reasons, which may include
legal reasons, make it impossible" (paragraph 1)

The Working Party report, adopted on 16 September
1971, on "United States' Temporary Import Surcharge"
includes the following paragraphs:

18S/212
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"A number of representatives of developing countries
said that they could not accept the United States
contention that exemption from the surcharge for
exports of developing countries could be construed
as discrimination, impermissible under the General
Agreement. Article XXXVII clearly established that,
in the absence of compelling reasons, developed con-
tracting parties must abstain from introducing or
increasing tariff or non-tariff barriers vis-a-vis
developing countries. They did not consider that
the United States had advanced compelling reasons
since there could be no serious economic effects for
the United States in exempting developing countries
from the surcharge. They, therefore, drew the con-
clusion that Article XXXVII was not being respected
and stressed the fundamental importance to
developing countries of this Article - the sole
commitment of developed countries towards developing
countries. In the view of some of these dele-
gations, this Article should be considered as being
parallel in application to other Articles in the
GATT. Moreover, they considered that the surcharge
was inconsistent with current trends in inter-
national co-operation, as exemplified by the
Generalized System of Preferences and with recent
developments in other international organizations."

"The representative of the United States drew atten-
tion to the fact that Article XXXVII provided for a
standstill only as regards 'products' of export
interest to developing countries and stated that the
United States had endeavoured to exempt such pro-
ducts from the surcharge by the exclusion of duty-
free items. He further stated that it was neither
possible nor proper to identify those countries that
were 'responsible' for the balance-of-payments
difficulties and to exclude all others from the
operation of the surcharge."

p.221, para.32

p.222, para.38

3. Application of paragraph 1(a)

See the interpretative note to paragraph 1(a).

The 1976 secretariat note on the application of
Part IV states:

COM.TD/W/239
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"In so far as according 'high priority' to the
removal of trade barriers on products of export
interest to developing countries is concerned, it
has been suggested that any such action needed to be
considered in the context of the existing legal or
other authority available to the contracting party
concerned for initiating such action and the extent
to which such action may have to be considered in
the light of measures affecting trade relations with
other developed contracting parties."

p.6, para.12

4. Application of the "standstill commitment"
(paragraphs 1(b) and (c))

(a) Distinction between different sources of
supply

The 1976 secretariat note on the application of Part
IV states:

"With respect to the standstill, one view which has
been expressed in the Committee by representatives
of some developed countries has been the need to
take measures which do not distinguish between dif-
ferent sources of supply. While developing coun-
tries have sought the exemption of their exports
from the scope of any new measures raising trade
barriers in developed country markets, developed
countries have generally stated that such a distinc-
tion was not appropriate because of the legal pro-
visions of GATT (e.g. Articles I and XIII) or
because any such exemption would weaken the effect
of the measures in question and mean their main-
tenance for a longer period of time than would
otherwise be necessary. On the other hand, it has
been stated that while developing country exports
could not be exempted as a general rule from across-
the-board actions, careful consideration had been
given to the exclusion from such actions of products
or product areas of interest to developing coun-
tries, taking into account the need not to impair
the essential purpose or objectives which the
measures have been intended to serve."

COM.TD/W/239

p.5, para.11
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"During the review of the application of Part IV in
the Committee on Trade and Development in 1968/69,
some developing countries have mentioned that import
surcharges and import deposit schemes when intro-
duced or maintained by developed countries should
not be applied to imports from developing countries
in the light of the provisions of Part IV. Developed
countries which had resorted to such measures for
balance-of-payments reasons stated that they had
endeavoured to abide by the obligations assumed by
them under Part IV and had given special considera-
tion to the interests of developing countries. For
example, some developed countries had exempted from
import deposit or surcharge schemes, raw materials
and certain semi-finished products which constituted
a substantial share in the exports of developing
countries to their markets. It was, however, not
possible for them to consider complete exemption
from such schemes of imports from developing coun-
tries as this would weaken the effectiveness of the
measures taken and might thus necessitate emergency
measures being continued for a longer period." "It
may be mentioned that one country exempted from its
import surcharge imports entering under its
Generalized System of Preferences."

(b) Safeguard measures under Article XIX

p.14, para.36

The drafting history of Part IV of the General
Agreement indicates that an escape clause action
would fall within paragraph 1(b) of Article XXXVII.

The 1976 secretariat note on the application of
Part IV states:

"At the eighteenth session of the Committee on Trade
and Development in July 1971, a proposal for dif-
ferential treatment in favour of developing coun-
tries was made in relation to Article XIX, having
regard to Part IV and in particular Article XXXVII
(COM.TD/82). Further discussion on this issue has
taken place at subsequent meetings of the Committee

L/2195/Rev.1

COM.TD/W/239

p.15, para.37
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on Trade and Development (COM.TD/84, L/3760, 3873)
and in the MTN Group 'Safeguards'. Developing
countries have suggested that the general rule
should be that safeguard measures should not be
applied by developed countries to imports from
developing countries. Exceptions should be made to
this rule only in specific and clearly delineated
circumstances, subject to objective criteria and
appropriate justification procedures, and only after
prior consultations had taken place with the
affected developing countries and after the safe-
guard measures had been authorized by an appropriate
multilateral body. They have also expressed the
view that safeguard action should only be taken in
cases of proven actual material injury and not in
cases of potential injury. Such action should take
into account, inter alia, actual material injury to
the export industries of developing countries. More
emphasis should be put on adjustment assistance
measures in developed countries to make sure as far
as possible that future safeguard actions were not
necessary."

"Developing countries have also called for special
provisions to be elaborated in order to facilitate
the application by developing countries of safeguard
measures, in accordance with their particular needs
and interests."

"It might be noted that in discussions in the Com-
mittee on Trade and Development, developed coun-
tries, although agreeing that careful considera-
tion should be given to the interests of developing
countries when safeguard action was contemplated,
generally considered that it would be inappropriate
to revise Article XIX along the lines proposed by
developing countries. They maintained that such
differential treatment, by reducing the 'safety-
valve' value of Article XIX, would make contracting
parties reluctant to make tariff concessions which
they would be otherwise prepared to make and might
encourage the taking of action by importing coun-
tries inconsistent with the GATT. Some developed
countries stated that they could not accept that
Part IV allowed a departure from the principle of
non-discrimination with regard to Article XIX, which
ought to be applied across the board on a most-
favoured-nation basis."

p.16, para.39

November 1985
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The 1978 secretariat note on "Modalities of Appli-
cation of Article XIX" mentions that there have been
no instances where Article XXXVII has been relied
upon to exempt developing countries from actions
taken under Article XIX.

(c) Border tax adjustments

L/4679, para.29

In the 1968 Working Party on Border Tax Adjustments
representatives of developing countries stressed
that developed contracting parties should endeavour
to suppress taxes on products imported essentially
from developing countries. Representatives of
developed countries considered that a distinction
should be made between internal charges of a general
application and selective or specific taxes, since
many of the taxes imposed, such as cumulative turn-
over taxes and the tax on value added, affected all
products and were, in their view, not covered by
Article XXXVII:1(c), which refers to fiscal measures
applied specifically to products wholly or mainly
produced in the territories of developing con-
tracting parties. Representatives of developing
countries pointed out that in the process of change-
over to value-added taxes, selective excise taxes
were replaced by general consumption taxes. They
therefore considered that the provisions of Article
XXXVII:1(c) were applicable.

18S/105
paras.29, 30

(d) Trade measures taken for balance-of-payments
purposes

The "Declaration on Trade Measures taken for
Balance-of-Payments Purposes", adopted on 28
November 1979, provides, inter alia:

"If, notwithstanding the principles of this
Declaration, a developed contracting party is com-
pelled to apply restrictive import measures for
balance-of-balance purposes, it shall, in deter-
mining the incidence of its measures, take into
account the export interests of the less-developed
contracting parties and may exempt from its measures
products of export interest to those contracting
parties."

26S/205

p.206
para.2
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5. Consultation procedures
(paragraph 2)

Procedures for "Consultations Concerning the Imple-
mentation of Provisions of Part IV" were adopted by
the Committee on Trade and Development on 23 March
1970.

18S/61-62

The terms of reference of the Committee on Trade and
Development provide, inter alia, for a review at
each of its meetings of the implementation of the
provisions of Part IV. The Committee agreed to
undertake, at least once a year, a full review of
developments on the basis of notifications submitted
by governments.

See further above section 11 under "Part IV".

6. Interpretation of paragraph 3(b)

See the interpretative note to paragraph 3(b). TV/76

Some developing countries suggested, at the time of
the discussion in GATT on the provision of a legal
basis for the Generalized System of Preferences,
that Article XXXVII:3(b) provided such a basis for
preferences in favour of developing countries.
Developed countries could not agree that this pro-
vision provided authority for action which in their
view was inconsistent with objectives under other
provisions of the General Agreement and it was
eventually decided that a legal basis for the
Generalized System of Preferences should be provided
by means of a waiver from the provisions of Article
I (L/3487). A similar waiver was provided to cover
preferences between developing countries under "The
Protocol Relating to Trade Negotiations Among
Developing Countries", although some countries con-
sidered that Article XXXVII:4 provided an adequate
legal basis.

COM.TD/W/239
p.8, para.18
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7. Interpretation of paragraph 3(c)

The drafting history of Part IV shows that "escape
clause action and countervailing and anti-dumping
duties" were among the "other measures" intended as
being subject to the provisions of
Article XXXVII:3(c).

During the discussions relating to the drafting of
Part IV, one developing country had suggested that
paragraph 3(c) of Article XXXVII should be streng-
thened by providing that developed contracting par-
ties should "refrain from applying" measures such as
countervailing and anti-dumping duties if they
affected the essential interests of developing coun-
tries. From the records of discussions it would
appear that this and other similar proposals to make
the provisions of paragraph 3(c) of Article XXXVII
more specific were not acceptable to developed coun-
tries which considered that the indiscriminate use
of subsidies for the promotion of exports of manu-
factured products would not be in the interests of
developing countries themselves. In recent discus-
sions on the subject, particularly in the Sub-Group
"Subsidies and Countervailing Duties", developed
countries have maintained that the relevant GATT
provisions did not give developing countries "carte
blanche" in the field of subsidies, and that, where
such subsidized imports caused or threatened to
cause material injury to a domestic industry in
importing countries, they would wish to have re-
course to the possibility of countervailing action
in accordance with the provisions of the General
Agreement. It was, however, noted in the Sub-Group
that there was a consensus that possibilities
existed for the application of differential treat-
ment for developing countries in this field.

During the GATT Council discussion in October 1974
of the US-countervailing duties on imports of non-
rubber footwear from Brazil, the representative of
Brazil pointed out that countervailing duties were
among the "other measures" referred to in Article
XXXVII:3(c). The representative of the United
States said that the US-countervailing measures had
met the requirements of Part IV.

COM.TD/W/239
p.13,
paras.32, 35

p.14, para.34

C/M/100, p.14
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ARTICLE XXXVIII

JOINT ACTION

1. "The contracting parties shall collaborate"
(paragraph 1)

The Panel report, adopted on 10 November 1980, on
"European Communities - Refunds on Exports of
Sugar - Complaint by Brazil" includes the
following Panel findings:

"The Panel noted the principles and objectives
stipulated in Article XXXVI and the guidelines for
joint action given in Article XXXVIII to further
the objectives set forth in Article XXXVI, and
that Brazil being a developing country could
expect to enjoy benefits in accordance with these
provisions. In this connection, the Panel also
noted that the European Communities had made
considerable efforts in favour of a number of
developing countries and had pursued an active and
constructive policy towards the setting-up of
international agreements."

"However, the Panel also noted that in the
particular situation in the sugar market in 1978
and 1979, when Brazil and other developing
countries took action through the ISA to improve
the market situation, the European Communities
increased its subsidized sugar exports to an
extent that inevitably reduced significantly the
effects of the measures taken by Brazil and other
sugar exporters. It was evident that the
magnitude of subsidized Community sugar exports
together with the extensive use of maximum export
refunds, tended to accentuate the detrimental
effect on export earnings of other sugar exporters
directly faced with the competition from Community
sugar. The Panel felt that even though the
European Communities was not a party to the ISA
and not bound by the same obligations as members
to that Agreement, it would nevertheless be
appropriate to collaborate with other contracting
parties in conformity with the guidelines given in
Article XXXVIII and thus further the principles
and objectives of Article XXXVI."

27S/69

p.95
para. 4.30

para. 4.31
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The Panel concluded in this respect: "The Panel
recognized the efforts made by the European
Communities in complying with the provisions of
Articles XXXVI and XXXVIII. It nevertheless felt
that increased Community exports of sugar through
the use of subsidies in the particular market
situation in 1978 and 1979, and where developing
contracting parties had taken steps within the
framework of the ISA to improve the conditions in
the world sugar market, inevitably reduced the
effects of the efforts made by these countries.
For this time-period and for this particular
field, the European Communities had therefore not
collaborated jointly with other contracting
parties to further the principles and objectives
set forth in Article XXXVI, in conformity with the
guidelines given in Article XXXVIII."

2. Interpretation of paragraph 2(a)

See above section 2 under Article XXXVI for the
statement by the CONTRACTING PARTIES, when
approving the text of Part IV, in connection with
Article XXXVIII:2(a) and trade in agricultural
products.

The above-mentioned Panel report of 10 November
1980 on EEC-refunds on exports of sugar mentions

that "the Brazilian representative argued that by
maintaining its sugar subsidy system, resulting in

increased exports and reduced imports, and by
refusing to participate in the International Sugar
Agreement, 1977, the European Communities had

disregarded the undertakings set forth in Article
XXXVIII:2(a) and (e)." The Panel concluded, inter

alia, that the EEC "had not collaborated jointly
with other contracting parties to further the

principles and objectives set forth in

Article XXXVI, in conformity with the guidelines
given in Article XXXVIII".

October 1985
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PROTOCOL OF PROVISIONAL APPLICATION OF THE
GENERAL AGREEMENT ON TARIFFS AND TRADE

1. The Governments of the COMMONWEALTH OF AUSTRALIA, the KINGDOM OF
BELGIUM (in respect of its metropolitan territory), CANADA, the FRENCH
REPUBLIC (in respect of its metropolitan territory), the GRAND-DUCHY OF
LUXEMBOURG, the KINGDOM OF THE NETHERLANDS (in respect of its metropolitan
territory), the UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND (in
respect of its metropolitan territory), and the UNITED STATES OF AMERICA,
undertake, provided that this Protocol shall have been signed on behalf of
all the foregoing Governments not later than 15 November 1947, to apply
provisionally on and after 1 January 1948:

(a) Parts I and III of the General Agreement on Tariffs and Trade,
and

(b) Part II of that Agreement to the fullest extent not inconsistent
with existing legislation.

2. The foregoing Governments shall make effective such provisional
application of the General Agreement, in respect of any of their
territories other than their metropolitan territories, on or after
1 January 1948, upon the expiration of thirty days from the day on which
notice of such application is received by the Secretary-General of the
United Nations.

3. Any other government signatory to this Protocol shall make effective
such provisional application of the General Agreement, on or after
1 January 1948, upon the expiration of thirty days from the day of
signature of this Protocol on behalf of such Government.

4. This Protocol shall remain open for signature at the Headquarters of
the United Nations (a) until 15 November 1947, on behalf of any government
named in paragraph 1 of this Protocol which has not signed it on this day,
and (b) until 30 June 1948, on behalf of any other Government signatory to
the Final Act adopted at the conclusion of the Second Session of the
Preparatory Committee of the United Nations Conference on Trade and
Employment which has not signed it or, this day.

5. Any government applying this Protocol shall be free to withdraw such
application, and such withdrawal shall take effect upon the expiration of
sixty days from the day on which written notice of such withdrawal is
received by the Secretary-General of the United Nations.

6. The original of this Protocol shall be deposited with the
Secretary-General of the United Nations, who will furnish certified copies
thereof to all interested Governments.
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IN WITNESS WHEREOF the respective Representatives, after having
communicated their full powers, found to be in good and due form, have
signed the Protocol.

DONE at Geneva, in a single copy, in the English and French languages,
both texts authentic, this thirtieth day of October one thousand nine
hundred and forty-seven.
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NOTES ON PROVISIONAL APPLICATION

1. General note on the provisional application of the
General Agreement

Pending its entry into force under the provisions of
Article XXVI:6, the Agreement is being applied
provisionally. Contracting parties listed in the
Preamble apply the Agreement under the provisions of
the Protocol of Provisional Application (except Chile
which applies the Agreement in terms of the provisions
of a special Protocol of 1948 whose provisions are
similar to and refer to those of the Protocol of
Provisional Application, cf. Un'ed Nations Treaty
Series, Vol. 62, page 68).

Contracting parties which acceded since 1948 (see
section 5 under Article XXXIII) apply the Agreement
under the provisions of the protocols of accession.
Countries which have acceded under Article XXVI:5(c)
(see section 8 under Article XXVI) apply the Agreement
under the provisions of the protocol governing its
application by the contracting party previously
responsible for the territory in question (in practice,
the Protocol of Provisional Application).

In the "Resolution of 7 March 1955 Expressing the 3S/48
Unanimous Agreement of the CONTRACTING PARTIES to the
Attaching of a Reservation on Acceptance pursuant to
Article XXVI", the contracting parties unanimously
agree, inter alia,

"that an acceptance pursuant to Article XXVI shall be para. 1
valid even if accompanied by a reservation to the
effect that Part II of the General Agreement will be
applied to the fullest extent not inconsistent with
legislation which existed on 30 October 1947 or, in the
case of a contracting party which since 30 June 1949
has acceded to the Agreement, the date of the Protocol
providing for such accession".

See also above section 9 under Article XXVI for various
initiatives undertaken in favour of "definitive"
instead of "provisional" acceptance of the General
Agreement.

2. Application to dependent territories

Article XXVI:5(a) enables governments accepting the
Agreement definitively to except certain separate

October 1985
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customs territories from the application of the
Agreement. The Protocol of Provisional Application
(paragraph 2) contains analogous provisions in relation
to provisional application.

List of territories to which the Agreement is 16S/3-7
provisionally applied.

"Part II of that Agreement"
(paragraph 1(b))

When Fart II of the General Agreement was amended in
1957, some contracting parties made their acceptance
subject to the reservation that the amendment "... will
not be applied except to the fullest extent not
inconsistent with legislation which existed on
30 October 1947" (see: GATT, Status of Legal
Instruments, pages 2-8.3). In a Declaration of
15 November 1957, the CONTRACTING PARTIES declared:

"that tne statements which accompanied the signatures 6s/13
or acceptances by certain contracting parties of the
Protocol Amending the Preamble and Parts II and III of
the General Agreement on Tariffs and Trade are accepted
on the understanding that they confirm the legal
situation existing under the instrument by which each
of these governments became a contracting party.
Consequently, each of those contracting parties
continues to apply Part II of the General Agreement on
Tariffs and Trade (as revised) to the fullest extent
not inconsistent with legislation which existed on the
date mentioned in the instrument by which it became a
contracting party; following acceptance pursuant to
Article XXVI, any contracting party will have the right
to apply Part II, subject to any reservation
accompanying such acceptance in the terms provided for
in the Resolution approved by the CONTRACTING PARTIES
on 7 March 1955."

4. "not inconsistent with existing legislation"
(paragraph 1(b))

Provisions corresponding to this "existing legislation
clause' are contained in the protocols of accession.
Each protocol provides that the applicable date is the
date of the protocol, except for Switzerland:
22 November 1958, and Israel: 29 May 1959
(the dates of the preceding declarations pro-
viding for provisional accession).

October 1985
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(a) Date of reference for the phrase
"existing legislation"

On the question whether the phrase "existing II/35
legislation" in paragraph 1(b) of the
Protocol of Provisional Application refers
to legislation existing on the date of the
Protocol or on that of signature of the
Protocol by the government concerned, the
Chairman ruled on 11 August 1949 that it
refers to legislation existing on
30 October 1947, the date of the Protocol as
written at the end of its last paragraph.

It was stated, however, that "particular GATT/CP.3/SR.40
attention should be given to the special and p. 5
exceptional circumstances of Pakistan, i.e.
those attendant upon the coming into
existence of the new State".

(b) Mandatory character of "existing
legislation"

The Working Party report, adopted on 1 and II/39
2 September 1948, on "Modifications to the
General Agreement" records agreement of the
Working Party that a measure could be p. 62
permitted during the period of provisional para. 99
application "provided that the legislation on
which it is based is by its terms or
expressed intent of a mandatory character -
that is, it imposes on the executive
authority requirements which cannot be modi-
fied by executive action".

The Working Party report, adopted on
30 June 1949, on "Brazilian Internal Taxes" II/181
records the "view that the Protocol of Pro-
visional Application limited the operation of
Article III only in the sense that it p. 183
permitted the retention of an absolute para. 12
difference in the level of taxes applied to
domestic and imported products required by
existing legislation and that no subsequent change
in legislation should have the effect of increasing
the absolute margin of difference".
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The 1950 "Report on the Use of Quantitative
Restrictions for Protective and Other Commercial
Purposes" states that "during the period of
provisional application of the Agreement contracting
parties may be entitled under paragraph 1 of the
Protocol of Provisional Application...to maintain
certain export restrictions required by existing GATT/CP.4/33
legislation which are not consistent with Part II of
the Agreement".

In the Panel report, adopted on 7 November 1952, on 1S/59
"Belgian Family Allowances"

"The Panel noted... that, in another case, the
CONTRACTING PARTIES agreed that the Protocol of p. 61
Provisional Application had to be construed so as to para. 6
limit the operation of the provisions of paragraph
1(b) of the Protocol to those cases where 'the
legislation on which [the measure] is based is, by
its tenor or expressed intent, of a mandatory
character - that is, it imposes on the executive
authorities requirements which cannot be modified by
executive action' (Volume II, page 62). The Panel,
although recognizing that the relevant provisions of
the Belgian royal decree appeared to be of a
mandatory character, noted that, as pointed out by
the Danish and the Norwegian representatives and para. 7
admitted by the Belgian representative, it had been
possible for the Belgian executive authorities to
grant an exemption to a country whose system of
family allowances did not meet fully the requirements
of the law. Even if it might be difficult for the
Belgian authorities to take similar action in similar
cases, the Panel did not feel that it had been proved
to its satisfaction that the Belgian legislation
fulfilled all the conditions laid down by the
CONTRACTING PARTIES to justify an exception under the
Protocol of Provisional Application."

In the Working Party report, adopted on 28 February,
5 and 7 March 1955, on "Organizational and Functional 3S/231
Questions", the Working Party felt that:

'it is plain from the wording of the Protocol of
Provisional Application that the exception p. 249
can only be applicable to legislation which para. 58
is, by its terms or expressed intent of a mandatory
character, that is, it imposes on the executive
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authority requirements which cannot be modified by
executive action. The representatives of Cuba and
Chile reserved their positions on this inter-
pretation of the Protocol of Provisional
Application."

The Working Party report, adopted on
30 November 1957, on "Import Restrictions of the
Federal Republic of Germany" notes that:

"a number of delegations...were unable to accept the
claim that the German Marketing Laws were covered by
the qualifying clause in the Torquay Protocol
relating to existing legislation. These Laws seemed
to them to require that the goods in question
(cereals, meat, fat and sugar) be imported under
State monopoly, not that imports be restricted.
Under paragraph 1(a)(ii) of the Torquay Protocol
contracting parties are required to apply Part II of
the General Agreement, including Article XI, 'to the
fullest extent not inconsistent with the legislation
existing' on 21 April 1951. In their view, this
provision applied only in respect of legislation
which was of a mandatory character, i.e. which
imposed on the executive authority requirements which
could not be modified by executive action. This
meant that if 'existing legislation' left the German
Government no discretion but to act contrary to
Article XI the German Government would be entitled to
suspend the application of the provisions of that
Article to the extent necessary to conform to that
legislation. On the other hand, where 'existing
legislation' gave the Federal Government discretion
between action which was in conflict with that
Article and action which was consistent with it, then
action in accordance with Article XI would not be
inconsistent with its national legislation; there
would thus be no ground for deviating from
Article XI." Some delegations disagreed with this

interpretation. Similar differences of view are

recorded in the second Working Party report, adopted
on 2 May 1958, on "Import Restrictions Maintained by

the Federal Republic of Germany". The waiver

granted on 30 May 1959 to the Federal Republic of

Germany for maintenance of certain import
restrictions contains the following considerandum:

p. 60

para. 12

p. 61

para. 14

7S/99
pp. 104-107
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"The Federal Republic contends that it is entitled to
maintain restrictions on imports of products 8S/31
specified in the Agricultural Marketing Laws because para. 2
(a) the German Marketing Laws impose on the German
executive mandatory requirements for the application
of restrictions on imports and (b) in any case this
legislation does not need to impose a mandatory
requirement in order to be covered by paragraph
1(a)(ii) of the Torquay Protocol; but most
contracting parties do not accept this contention;"

In its report, adopted on 15/16 May 1984, on "United 31S/74
States Manufacturing Clause", the Panel

"noted that, according to paragraph 1(b) of the p. 88
Protocol, Part II of the General Agreement is to be para. 35
applied 'to the fullest extent not inconsistent with
existing legislation', that is mandatory legislation
in force on 30 October 1947 (BISD, Vol. II/35
and 62)."

(c) Modification of "existing legislation"

The Working Party report, adopted on 30 June 1949, on II/181
"Brazilian Internal Taxes" recognized that
legislation inconsistent with Part II of the General
Agreement could be modified without losing its status
of "existing legislation" provided the degree of
inconsistency with the General Agreement was not
increased. The prevailing view was "that the
Protocol of Provisional Application limited the
operation of Article III only in the sense that it
permitted the retention of an absolute difference in p. 183
the level of taxes applied to domestic and imported para. 12
products, required by existing legislation, and that
no subsequent change in legislation should have
the effect of increasing the absolute margin of
difference".

The Panel report, adopted on 15/16 May 1984, on
"United States Manufacturing Clause" notes the
contention by the EEC: 31S/74

"that the Manufacturing Clause as presently enacted p.78
was not 'existing legislation' within the meaning of para. 12
paragraph l(b) of the Protocol of Provisional
Application, because it was 'new' legislation.
Since an expiry date had been set in the 1976 Act,
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new legislation in the form of Public Law 97-215 had
been required in July 1982 to extend the period of
application of the Manufacturing Clause"... "Since
the enactment of Public Law 97-215 extending the para. 13
Manufacturing Clause had not been obligatory but a
matter of choice, the United States could no longer
claim the re-enacted Manufacturing Clause as
'existing legislation' under the Protocol of
Provisional application."

The Panel, "noting that the Manufacturing Clause had
been amended on 13 July 1982, first asked itself
whether the mere fact that the Clause had been
amended after 30 October 1947 meant that it had lost p. 88
the cover of the 'existing legislation' provision para. 36
of the Protocol of Provisional Application. ... The
Panel ... noted that one of the basic purposes of the
provisional application of Part II of the GATT had
been to ensure that the value of tariff concessions
was not undermined by new protective legislation. To
permit changes to 'existing legislation' that did not
increase the degree of inconsistency of such
legislation with the General Agreement would thus be
in accordance with this purpose of the Protocol of
Provisional Application. The Panel therefore
considered that changes to the Manufacturing Clause
that did not alter its degree of inconsistency with
the General Agreement, or which constituted a move
towards a greater degree of consistency, would not
cause it to cease to qualify as 'existing
legislation' in terms of paragraph 1(b) of the
Protocol of Provisional Application. In this regard,
the Panel noted with satisfaction that certain of the
amendments made by the United States since 1947 to
the Manufacturing Clause had reduced its degree of
inconsistency with the General Agreement."

"The Panel then asked itself whether or not the
legislation of 13 July 1982 postponing the expiry
date of the Manufacturing Clause had merely amended
the Manufacturing Clause without increasing its
degree of inconsistency with the General Agreement,
The Panel considered that the answer to this question
depended on whether the introduction by the United
States in 1976 of an expiry date of 1 July 1982 for
the Manufacturing Clause had constituted a move
towards GATT conformity, which had been reversed by
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the 1982 legislation, or whether the 1976 amendment
had represented only an announcement of the p. 89
possibility of a future move. The Panel considered para. 37
that the response to this question depended in turn
Ott whether, in the circumstances of the particular
case, the insertion of the expiry date could
justifiably have been considered by trading partners
as a change in United States policy (with delayed
implementation) or merely as the announcement of the
possibility of a future change in policy. After a
careful evaluation of the evidence before it, in
particular of the evidence in paragraphs 24-29, and
having regard to the fact that the expiry date
inserted in the Clause in 1976 was the first such
provision introduced since the legislation came into
force in 1891, the Panel found that the European
Communities had been justified in reaching the
conclusion that the expiry date inserted in 1976 had
constituted a policy change. The Panel therefore
found that the insertion of the expiry date of
1 July 1982 for the Manufacturing Clause by Public
Law 94-553 had represented a move towards greater
GATT conformity. In consequence, the Panel further
found that the legislation of 13 July 1982 postponing
this expiry date had, in the circumstances of this
particular case, constituted a reversal of this move
towards greater GATT conformity and, therefore,
increased the degree of inconsistency with the
General Agreement of the Manufacturing Clause."

"The Panel then considered whether this increase in
the degree of inconsistency with the General
Agreement of the Manufacturing Clause could be
justified in terms of paragraph 1(b) of the Protocol p. 90
of Provisional Application because the postponement para. 38
of the expiry date had not increased the degree of
inconsistency to a level in excess of that which had
existed on 30 October 1947. The Panel was of the
view that the basic issue in this respect was whether
the 'existing legislation' provision of the Protocol
of Provisional Application should be interpreted as
opening a 'one-way street' permitting only movements
from the situation on 30 October 1947 to the
situation required by Part II of the GATT or a
'two-way street' permitting also movements back
towards the 1947 situation."

"Since the text of the Protocol itself and previous p. 90
decisions of the CONTRACTING PARTIES concerning the para. 39
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Protocol are not clear on this point, the Panel
examined which of these two interpretations would be
in accordance with the purposes of the Protocol of
Provisional Application and of the General Agreement.
It noted that the Protocol had been conceived of as
providing a temporary dispensation to enable
contracting parties to apply Part II of the General
Agreement without changing existing legislation or
acting inconsistently with it. Given this purpose of
the Protocol, the Panel believed that, once a
contracting party had reduced the degree of
inconsistency of 'existing legislation' with the
General Agreement, there could be no justification
for a subsequent move to increase the degree of GATT
inconsistency of such legislation, albeit to a level
not exceeding that which had existed on
30 October 1947. The Panel further noted that one of
the basic aims of the General Agreement was security
and predictability in trade relations among
contracting parties. The Panel believed that it
would not be consistent with this aim if contracting
parties were free to reverse steps that had brought
legislation inconsistent with GATT and justified
under the Protocol of Provisional Application into
line with the provisions of the General Agreement.
The Panel therefore found that the Protocol of
Provisional Application did not authorize contracting
parties to enact legislation increasing the degree of
GATT inconsistency of 'existing legislation', even
if that degree of inconsistency remained not in
excess of that which had obtained on 30 October 1947.
The Panel therefore found that the United States
legislation of 13 July 1982 postponing the expiry
date of the Manufacturing Clause could not be
justified under the Protocol of Provisional
Application."

(d) Limitation of operation of Article III under
the Protocol of Provisional Application

See above secCkion 2 under Article III.

(e) Relationship between Article XVI:4 GATT and the
Protocol of Provisional Application

The three Panel reports, adopted on 7-8 December 23S/114,127,137
1981, on income tax practices maintained by Belgium, 28S/114
France and the Netherlands note the argument by the
United States that "the fact that the practices had
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been in operation for several years was irrelevant.
The language of the 1955 amendments to the General
Agreement (which, inter alia, introduced paragraph 4
of Article XVI), and the 1960 Declaration giving
effect to Article XVI:4, as well as the Standstill
Declaration, made it absolutely clear that the
contracting parties adhering to the 1960 Declaration
had an obligation to cease granting any subsidies
whether or not the subsidies were granted pursuant to
legislation existing in 1947, unless a specific
reservation was made."

The Panel reports state in this respect:

"The Panel considered that the fact that these
arrangements might have existed before the General
Agreement was not a justification for them and noted
that Belgium [France, Netherlands] had made no
reservation with respect to the standstill agreement
or to the 1960 Declaration."

(f) Notification of "existing legislation"

The CONTRACTING PARTIES approved in August 1949 a
report which states that "there is no obligation on
the part of a contracting party to notify a measure
permitted by sub-paragraph 1(b) of the Protocol of
Provisional Application", even if, in the absence of
the Protocol, the measures could only be justified
under a GATT provision requiring notification (such
as Article XVIII).

In 1955, a request was made to contracting parties
for information on their existing mandatory
legislation which was not in conformity with Part II

of the GATT. Of the thirteen that replied, seven
countries indicated they had such legislation (see
documents L/309 and Addenda, L/2375). At the time it
was understood that this list was not exhaustive and

that respondents were not bound by the list.

The Panel report, adopted on 16 November 1962, on

"Uruguayan Recourse to Article XXIII" shows that

out of the fifteen countries, against which Uruguay
had directed its complaints, six countries argued
that certain measures were permitted under their.

respective Protocols of Accession or Provisional

1lS/95
pp. 102-148
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Application: Belgium (mixing regulation on wheat),
Canada (import licensing on grain items), Denmark
(mixing regulation on bread grains), Federal Republic
of Germany (import permits and quotas on meat and
edible oils), Italy (State trading on wheat and wheat
flour), and the United States (quotas on wheat and
wheat flour to the extent inconsistent with XI:2(c)).

Also, during the 1962 examination of residual import
restrictions, the following countries stated that
they considered that certain restrictions they
applied to certain agricultural products were covered
by their respective Protocols of Provisional
Application or Accession. Australia (prohibition on
butter substitutes), Italy (restrictions on wheat and L/1769
meslin, wheat flour, bananas and tobacco), Sweden
(various measures in meat, dairy, grains, sugar and
fish sectors) and United States (wheat, wheat flour,
and sugar).

5. "free to withdraw such application"
(paragraph 5 of Protocol of Provisional Application
and corresponding provisions of accession protocols)

It was stated in Geneva that this meant "freedom to EPCT/TAC/PV/17
withdraw the whole arrangement and not part of it", p. 8
so that countries could not withdraw portions of
their schedules.

The following have notified their withdrawal:

China on 5 May 1950 GATT/CP/54
Lebanon on 25 February 1951 GATT/CP/91/Corr.1
Liberia on 13 June 1953 G/45
Syria on 6 August 1951 GATT/CP/118

RELEVANT DOCUMENTS

CONTRACTING PARTIES (1948-49)

GATT/l/SR.1, 14
GATT/CP.2/SR.11
GATT/CP.3/SR.5, 40
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CHRONOLOGICAL LIST OF CONTRACTING PARTIES

1
Date Method

1. Australia . . .
2. Belgium . . . .
3. Canada . . . . .
4. Cuba . . . . . .
5. France . . . . .
6. Luxembourg
7. Netherlands
8. United Kingdom
9. United States of

America . . . .
10. Czechoslovakia .

(Republic of Chin
11. South Africa . .
12. India . . . . . .
13. Norway . . . . .
14. Zimbabwe . . . .
15. Burma . . . . . .
16. Sri Lanka.2

(Lebanon)
17. Brazil . . . . .
18. New Zealand
19. Pakista .

(Syria) . . . .
20. Chile . r . .

21.
22.

Haiti . . . . . .
Indonesia . . . .

23. Greece . . . . .
24. Sweden . . . . .
25. Dominican2Republii

(Liberia) . . .

26. Finland . . . . .
27. Denmark . . . . .
28. Nicaragua . . . .
29. Italy . . . . . .
30. Federal Republic

Germany . . . .

1 January 1948
1 January 1948
1 January 1948
1 January 1948
1 January 1948
1 January 1948
1 January 1948
1 January 1948

1 January 1948
'.2. . . . 20 April 1948
a) 21 May 1948

. . . . . 13 June 1948
8 July 1948

,. . . . . 10 July 1948
11 July 1948

,. . . . . 29 July 1948
,. . . . . 29 July 1948
. . . . . 29 July 1948

,. . . . . 30 July 1948
30 July 1948

,. . . . . 30 July 1948
,. . . . . 30 July 1948
,. . . . . 16 March 1949

1 January 1950
,. . . . . 27 December 1949

24 February 1950
1 March 1950

. . . . . 30 April 1950
19 May 1950

. . . . . 20 May 1950

. . . . . 25 May 1950

. . . . . 28 May 1950

. . . . . 28 May 1950

30 May 1950

1 October 1951

Protocol of Provisional Application
Protocol of Provisional Application
Protocol of Provisional Application
Protocol of Provisional Application
Protocol of Provisional Application
Protocol of Provisional Application
Protocol of Provisional Application
Protocol of Provisional Application

Protocol of Provisional Application
Protocol of Provisional Application
Protocol of Provisional Application
Protocol of Provisional Application
Protocol of Provisional Application
Protocol of Provisional Application
Protocol of Provisional Application
Protocol of Provisional Application
Protocol of Provisional Application
Protocol of Provisional Application
Protocol of Provisional Application
Protocol of Provisional Application
Protocol of Provisional Application
Protocol of Provisional Application
Protocol for the Accession of

Signatories of the Final Act
Annecy Protocol of Terms of Accession
Succession under Article XXVI:5(c)

Annecy Protocol of Terms of Accession
Annecy Protocol of Terms of Accession
Annecy Protocol of Terms of Accessio_
Annecy Protocol of Terms of Accession
Annecy Protocol of Terms of Accession
Annecy Protocol of Terms of Accession
Annecy Protocol of Terms of Accession
Annecy Protocol of Terms of Accession

Torquay Protocol

Where two dates are indicated, the first one refers to the date of succession, i.e. the
date of assumption of rights and obligations, the second one to the date of admission as a

contracting party by declaration or certification.

The following contracting parties notified the Secretary-General of their withdrawal from
the General Agreement:

Effective date of
withdrawal

Republic of China ..........................

Lebanon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Liberia . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Syria . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

3
At the time Article XXVI:4.

5 May 1950
25 February 1951
13 June 1953
6 August 1951
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1
Date

31.
32.
33.
34.
35.
36.

Peru . .
Turkey .
Austria .
Uruguay .
Japan . .
Ghana . .

37. Malaysia . . . . . . . . .

38. Nigeria . . . . . . . . . .

39. Sierra Leone . . . . . . .

40.
41.
42.
43.

Tanzania . . . . .
Portugal . . . . .
Israel . . . . . .

Trinidad and Tobago

44. Uganda . . . . . . . . . .

45. Cameroon . . . . . . . . .

46. Upper Volta . . . . . . . .

47. Central African
Republic . . . . . . . .

48. Congo . . . . . . . . . . .

49. Gabon . . . . . . . . . . .

50. Kuwait . . . . . . . . . .

51. Chad . . . . . . . . . . .

52. Cyprus . . . . . . . . . .

53.
54.

Spain . . . . . . . . . . .

Benin . . . . . . . . . . .

55. Senegal . . . . . . . . . .

56. Madagascar . . . . . . . .

57. Mauritania . . . . . . . .

58. Niger . ... . . . . . . . .

59. Ivory Coast . . . . . . . .

7 October 1951
17 October 1951
19 October 1951
16 December 1953
10 September 1955
6 March 1957

17 October 1957
31 August 1957
24 October 1957
1 October 1960

18 November 1960
27 April 1961
19 May 1961
9 December 1961
6 May 1962
5 July 1962
31 August 1962
23 October 1962
9 October 1962

23 October 1962
1 January 1960
3 May 1963
5 August 1960
3 May 1963

14 August 1960
3 May 1963

15 August 1960
3 May 1963

17 August 1960
3 May 1963

19 June 1961
3 May 1963

U1 August 1960
12 Ju-y 1963
16 August 1960
15 July 1963
29 August 1963
1 August 1960

12 September 1963
20 June 1960
27 September 1963
25 June 1960
30 September 1963
28 November 1960
30 September 1963
3 August 1960

31 December 1963
7 August 1960

31 December 1963

Method

Torquay Protocol
Torquay Protocol
Torquay Protocol
Annecy Protocol of Terms of Accession
Protocol of Terms of Accession
Succession under Article XXVI:5(c)

Succession under Article XXVI:5(c)

Succession under Article XXVI:5(c)

Succession under Article XXVI:5(c)

Succession under Article XXVI:5(c)
Protocol of Accession
Protocol of Accession
Succession under Article XXVI:5(c)

Succession under Article XXVI:5(c)

Succession under Article XXVI:5(c)

Succession under Article XXVI:5(c)

Succession under Article XXVI:5(c)

Succession under Article XXVI:5(c)

Succession under Article XXVI:5(c)

Succession under Article XXVI:5(c)

Succession under Article XXVI:5(c)

Succession under Article XXVI:5(c)

Protocol of Accession
Succession under Article XXVI:5(c)

Succession under Article XXVI:5(c)

Succession under Article XXVI:5(c)

Succession under Article XXVI:5(c)

Succession under Article XXVI:5(c)

Succession under Article XXVI:5(c)

Where two dates are indicated, the first one refers to the date of succession, i.e. the
date of assumption of rights and obligations, the second one to the date of admission as a
contracting party by declaration or certification.
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60. Jamaica . . . . . . . . . .

61. Kenya . . . . . . . . . . .

62. Togo . . . . . . . . . . .

63. Malawi . . . . . . . . . .

64. Malta . . . . . . . . . . .

65. Gambia . . . . . . . . . .

66. Burundi . . . . . . . . . .

67. Rwanda . . . . . . . . . .

68. Guyana . . . . . . . . . .

69.
70.
71.

72.
73.
74.
75.
76.
77.
78.

Switzerland
Yugoslavia
Barbados .

Republic of
Argentina .
Poland . .
Ireland . .
Iceland . .
Egypt . . .
Mauritius .

Korea
. ..

. ..

* . .

. . .

79. Zaire . . . . . . . . . . .

80. Romania . . . . . . . . . .
81. Bangladesh.
82. Singapore . . . . . . . . .

83. Hungary . . . . . . . . . .
84. Suriname . . . . . . . . .

85. Philippines.
86. Colombia . . . . . . . . .
87. Zambia . . . . . . . . . .

88. Thailand . . . . . . . . .
89. Maldives . . . . . . . . .

90. Belize . . . . . . . . . .

Date

6 August 1962
31 December 1963
12 December 1963
5 February 1964

27 April 1960
20 March 1964
6 July 1964

28 August 1964
21 September 1964
17 November 1964
18 February 1965
22 February 1965
1 July 1962

13 March 1965
1 July 1962
1 January 1966

26 May 1966
5 July 1966
1 August 1966

25 August 1966
30 November 1966
15 February 1967
14 April 1967
11 October 1967
18 October 1967
22 December 1967
21 April 1968
9 May 1970
12 March 1968
2 September 1970

11 September 1971
14 November 1971
16 December 1972
9 August 1965
20 August 1973
9 September 1973
25 November 1975
22 March 1978
27 December 1979
3 October 1981
24 October 1964
10 February 1982
20 November 1982
26 July 1965
19 April 1983
21 September 1981
7 October 1983

Method

Succession under Article XXVI:5(c)

Succession under Article XXVI:5(c)

Succession under Article XXVI:5(c)

Succession under Article XXVI:5(c)

Succession under Article XXVI:5(c)

Succession under Article XXVI:5(c)

Succession under Article XXVI:5(c)

Succession under Article XXVI:5(c)

Succession under Article XXVI:5(c)

Protocol of Accession
Protocol of Accessilif:
Succession under Article XXVI:5(c)

Protocol of Accession
Protocol of Accession
Protocol of Accession
Protocol of Accession
Protocol of Accession
Protocol of Accession
Succession under Article XXVI:5(c)

Protocol of Accession
Protocol of Accession
Protocol of Accession
Succession under Article XXVI:5(c)

Protocol of Accession
Succession under Article XXVI:5(c)

Protocol of Accession
Protocol of Accession
Succession under Article XXVI:5(c)

Protocol of Accession
Succession under Article XXVI:5(c)

Succession under Article XXVI:5(c)

Where two dates are indicated, the first one refers to the date of succession, i.e. the
date of assumption of rights and obligations, the second one to the date of admission as a

contracting party by declaration or certification.
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