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Note by the secretariat

1. The Chairman suggested that the Working Party start its second
meeting by examining any outstanding questions on the information provided
by the two parties to the Agreement, and then begin consideration of its
conclusions.

I QUESTIONS AND REPLIES

2. The representatives of Israel and the United States provided the
following answers to questions which had been put at the first meeting:

(i) cautioning against the difficulties in assessing the first year of
operation of the Agreement on the basis of the raw data alone (see
Spec(86)57, paragraph 18), and bearing in mind that more substantial
tariff cuts were to follow those that had been put into effect in
September 1985 and January 1986, they indicated that no major changes
in the trade trends could as yet be discerned. In 1984 and 1985
respectively, United States imports from Israel were US $1.7 and
2.2 billion, Israel imports from the United States US $1.8 and
1.7 billion. For the first nine months of 1985 and 1986 respectively,
United States imports were US $1.6 and 1.9 billion, Israel imports
US $1.25 and 1.3 billion;

(ii) the first review of the effectiveness of the Declaration on Trade in
Services which took place during the first meeting in November 1986
of the Joint Committee established under the Agreement, had been
satisfactory. Two rounds of detailed discussions had taken place in
October 1985 and October 1986 during which three sectors had been
reviewed: tourism, insurance and telecommunications. This had
involved information gathering as well as an elaboration of the
principles in the Declaration in terms of the individual sectors
concerned, identifying areas of consistency or inconsistency between
practices and these principles. Sectoral annotations to the
declaration had been drafted and were now being discussed. A formal
working group on services would be set up to continue work in these
three sectors, possibly adding other sectors in 1987;

(iii) agricultural products, trade in which was governed by measures that
can be referred to under Article 6 of the Agreement, were, in terms
of Israel's exports to the United States, cheese and sugar products,
and in terms of its imports from the United States subject to
agricultural planning, live poultry, fish, powdered milk, eggs,
peanuts and garlic. Current trade in these products amounted to US
$2.5 million, out of total agricultural trade of some US $500 million
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(see Table 6 of L/6019), i.e. approximately 0.5 per cent as indicated
in the answer to question 22 in L/6019. Israel's trade in these
products with European countries was very much more important, mainly
for reasons of proximity and commercial considerations.

3. The representatives of New Zealand and Australia wondered about the
significance of the low figure of 0.5 per cent given the fact that the more
effective a trade barrier, the lower the level of actual trade.

4. The representative of Australia drew attention to the open-ended
nature of the provisions of Article 6 of the Agreement, with respect to the
import restrictions that might be applied, the product coverage and the
absence of a sunset clause. He enquired whether this Article was not
contrary to the spirit of and indeed the United States' obligations under
the waiver granted to it for measures applied under Section 22 of the
United States' Agricultural Adjustment Act. In this regard he referred
particularly to paragraph 5 of the conditions of the waiver.

5. The representative of the United States recalled that her authorities
did not believe that circumstances had changed sufficiently to allow
Section 22 measures and the waiver to be terminated. It was the intention,
in the provisions of the Free-Trade Agreement, to preserve United States
rights under the waiver but not to extend them.

6. In reply to a question from the representative of Australia, the
representative of Israel explained that Article 6, given the reciprocal
nature of any free-trade agreement, was not drafted only in terms of
United States needs but also so as to allow for measures under Israel's
agricultural planning policy, which was itself in conformity with
Article XI of the General Agreement as permitted by Article XXIV:8(b).

II CONSIDERATION OF CONCLUSIONS

7. The Chairman recalled the Working Party's terms of reference (L/5982)
and outlined some of the issues that might reasonably be expected to be
addressed in this context:

A. With respect to Article XXIV:

(i) Had the parties to the Agreement made available such information
regarding the proposed area as would enable the CONTRACTING PARTIES
to make such reports and recommendations as they might deem
appropriate (Art.XXIV:7(a))?

(ii) Did the free-trade area conform with the definition of a free-trade
area as set out in Art. XXIV:8(b), "in which the duties and other
restrictive regulations of commerce (except, where necessary, those
permitted under Articles XI, XII, XIII, XIV, XV and XX) are
eliminated on substantially all the trade between the constituent
territories in products originating in such territories"? In
particular:

(a) what were "other regulations of commerce"?

(b) what was the meaning of "where necessary"?

(c) was the list of exceptions exhaustive; for example, were
Articles XVIII and XIX, which were not on the list, to be deemed
to be covered?
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(d) were the duties and other restrictive regulations of commerce
eliminated on "substantially all" the trade between the
constituent territories?

(e) what was meant by "products originating in the constituent
territories"?

(iii) Did the Agreement meet the obligations set out in Art. XXIV:5(b) and
(c)? In particular:

(a) would the duties and other regulations of commerce affecting
third countries be no more restrictive after than before the
formation of the free-trade area? (Art. XXIV:5(b))

(b) was the Agreement an interim agreement leading to the
formation of a free-trade area (Art. XXIV:5(c)), and, if so, did
it

- include a "plan and schedule" for the formation of a
free-trade area...

- ... within a "reasonable" length of time?

B. Were there other provisions of the General Agreement that were
"relevant" under the terms of reference of the Working Party?

8. The representatives of Israel and the United States believed that it
could be clearly stated that the Agreement created a free-trade area fully
compatible with the General Agreement and, in particular, with
Article XXIV. It eliminated duties and other restrictive regulations of
commerce on substantially all trade between the parties. The elimination
of barriers and liberalization of other practices would be accomplished
within a period of ten years, that is "~within a reasonable length of time".
Duties and other regulations of commerce under the Agreement were not
higher or more restrictive than those which existed previously. No new
barriers would be created. The Agreement would ensure that trade between
Israel and the United States took place under conditions of fair
competition, without raising barriers to the trade of other contracting
parties. Furthermore, it should not be presumed that the Agreement would
be used to divert trade to the detriment of third countries. The Agreement
was in no sense provisional or incomplete but a definitive establishment of
a free trade area under Article XXIV, paragraph 7(a). There was, however,
an intervening period between entry into force and the complete elimination
of duties and other liberalization on substantially all the trade.

9. The representative of Canada thought that the Agreement was one of
the more comprehensive to be examined under the GATT and that, on the
whole, it appeared to meet the requirements of Article XXIV. However., he
wished to reserve his country's rights with respect to certain provisions
of the Agreement, for example those relating to transitional measures.

10. The representatives of Australia, the European Economic Communities
and New Zealand stated that they would need to reflect on the information
provided so far before moving on to consideration of what might the
contents of the Working Party's report in terms of the GATT conformity of
the Agreement.
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11. The representative of Australia noted that the Agreement was clear on
the steps to be taken to eliminate tariffs between the two parties. He
expressed some doubts as to whether the Agreement provided for the
elimination of other restrictive regulations of commerce on substantially
all the trade. Quantitatively speaking, he was not convinced that the
distance between the parties was a serious or enduring obstacle to
increasing agricultural trade between them as had been contended by the
parties. Furthermore, qualitatively speaking, Article 6 did exclude a
major sector from the objective of free trade. He doubted that it would be
appropriate for the CONTRACTING PARTIES to endorse an agreement which
treated agricultural trade as a general exception to free-trade principles.
This question should also be viewed in the context of the Punta del Este
Declaration which recognized the urgent need to achieve greater
liberalization of trade in agriculture and bring all measures affecting
import access under strengthened and more operationally effective GATT
rules and disciplines.

12. The representative of New Zealand shared the concerns of the
representative of Australia. Looked at as a whole the Agreement appeared
to be one of the cleaner ones examined in the GATT. The purpose of
Article XXIV, as he understood it, was to provide the political mechanism
to make faster progress towards the goals of the General Agreement than
might be possible in a truly multilateral framework. Article 6 of the
present Agreement, however, appeared to take a step backwards where
agriculture was concerned. He thought that it might be necessary to
reflect, in the report of the Working Party, the assurance given by the
representative of the United States that it was not the intention in
Article 6 to extend the rights granted to the United States under its
waiver.

13. The representative of Canada stated that, notwithstanding the
provisions of Article 6 and the possible conclusions of the Working Party,
in the view of his delegation the Free-Trade Agreement in no way affected
the terms of the United States waiver,

14. The representative of the European Economic Communities noted that
the Agreement had entered into force one year before examination in the
GATT and that the more expeditious proceedings of his delegation in a
similar examination had been the subject of criticism. With respect to the
exception in the Agreement to the 35 per cent domestic-content rule, he
noted that one of the parties to the present Agreement had thought similar
provisions in EEC agreements not to be in conformity with the provisions of
Article XXIV. He expressed concern that the procedural provisions on
notice and consultation in paragraphs 1(b) and 2 of Article 18 of the
Agreement might make it difficult for one or other of the parties to reduce
barriers to the trade of third parties. He noted that there were Questions
as to the conformity with the requirements of Article XXIV, of the
Agreement's provisions for eliminating non-tariff barriers and the
timetable thereof, and of the general and open-ended exception of
agriculture. While his delegation was not concluding that the present
Agreement was inconsistent with the provisions of Article XXIV, it was not
able at this stage to say that it was fully consistent with that Article.
He suggested that a report might be drafted reflecting the various
observations which had been made, but without, at this stage, coming to
precise conclusions or recommendations.
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15. The representatives of Israel and the United States recalled that
their delegations had fully complied with the rules of procedure applicable.
As to Article 18 of the Agreement, it had been drafted so as to ensure that
future actions would not undermine the Agreement, but not as an obstacle to
further liberalization in either a GATT or a bilateral context.

16. The representative of New Zealand saw Article 18 of the Agreement as
one of its positive features. Looked at realistically, it was the weakest
formulation possible of the concept of preference embodied in a free-trade
agreement and one which did not stand in the way of broader developments.

DATES OF NEXT MEETINGS

17. The Working Party agreed to meet again on 28 January 1987 to continue
consideration of its conclusions and address the question of its report to
the Council. A further meeting was scheduled for 13 March 1987.


